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add  a  personal  expression  of  gratitude  for  the  S3mii>athy,  counsel,  and 
assistance  you  have  been  i)leased  to  render  me  in  my  past  laboi*s  as 
editor  and  author,  and  to  subscribe  myself, 

AVith  great  respect, 

Your  obliged  friend  and  servant, 

»  SEYMOUR  D.  THOMPSON. 


PREFACE. 


**The  homestead  exemption  laws,'*  said  Foster,  J.,  in  a  re- 
cent case,'  "  are  of  comparatively  recent  orij^iii,  nearly  all  of 
them  having:  been  enacted  within  the  last  twentv  vears.  Home- 
stead  exemption  is  peculiarly  an  Americaii  institution.  ,  If  any 
thing  similar  to  it  exists  in  any  other  country,  we  are  not  aware 
of  it.  But,  recent  as  is  the  inauo:uration  of  the  policy,  laws  of 
this  character  now  exist  in  as  manv  as  twentv-nine  states  of  the 
Union/'*  There  is  a  general  similarity  in  their  provisions,  and 
in  the  purpose  and  intention  evinced  by  their  authors  ;  and  yet, 

»  Barney  v.  Leeds,  51  N.  H.  261. 

*  The  latest  revisions  of  statutes  on  file  ii?  the  St.  Louis  Law  Library  show  that 
homestead  laws  exist  in  all  the  States  of  the  Union,  except  Connecticut,  Rhode  Island, 
New  Jersey,  Delaware,  Pennsylvania,  Maryland,  West  Virginia,*  and  Indiana.  The 
earliest  American  homestead  law  of  which  the  writer  has  knowledge  was  an  act  of 
the  republic  of  Texas,  passed  January  26,  1839.  This  statute  (1  Pasc.  Dig.  Texas 
Laws,  art  8798)  exempted  from  execution,  to  "every  citizen  or  head  of  a  family  in 
this  republic  fifty  acres  of  land,  or  one  town  lot,  including  his  or  her  hoincstead, 
and  improvements  not  exceeding  five  hundred  dollars  in  value,"  together  with  cer- 
tain enumerated  chattels.  The  founders  of  the  infant  republic  wisely  enac'ted  that 
"the  passage  of  this  act  shall  not  interfere  with  contracts  between  parties  heretofore 
made."  See  post,  J  10  et  seq.  The  Spanish  law,  which  this  system  displaced,  pro- 
vided for  many  exemptions,  such  as  implements  of  husbandry,  bread  of  bakers,  tools 
of  artificers,  books  of  advocates  and  students,  beds,  wearing-apparel,  and  other  things 
necessary  for  daily  use.  Cobbs  v.  Coleman,  14  Texas,  599.  From  the  passage  of  the 
act  first  named,  the  protection  of  the  homestead  became  a  favorite  object  with  the 
legislatures  of  Texas;  and  when  that  republic  adopted  a  new  constitution,  on  enter- 
ing the  American  Union  in  1845,  that  instrument,  for  the  first  time  among  American 
constitutions,  guaranteed  a  family  homestead,  of  given  dimensions  and  value,  from 
forced  sale  for  the  payment  of  debts,  and  from  alienation  by  the  husband  without 
consent  of  the  wife.  Const  Texas  1845,  art  7,  |  22 ;  1  Pasc.  Dig.  Laws  Texas,  OS. 
The  earliest  legislation  of  the  other  states  on  this  subject,  of  which  the  writer  has 
knowledge,  was  the  Vermont  act  of  1849.  From  this  period  the  subject  was  taken 
up  by  the  legislatures  of  other  states,  and  the  protection  of  the  family  homestead  of 
debtors  from  forced  sale  soon  became  a  part  of  the  general  policy  of  the  country. 

*  But  see  {  237. 

(V) 
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in  important  particulars,  no  two  of  them  are  precisely  alike. 
The  more  recent   legislators,  borrowing  to  a  large  extent  the 
language  of  the  earlier  laws,  have  invariably  sought  to  ingraft 
upon   the   borrowed   stock   supposed   improvements,  especially- 
adapted  to  the  condition  of  the  people  for  whom  the  particular 
statute  was  designed.     The  result  is  a  confused  and  almost  in- 
explicable system,  indicative  of  differing  intentions,  theories,  and 
designs,  on  the  part  of  the  law-makers,  with  regard  to  the  prac- 
tical applicjition   of  the  law,  expressed   generally  without  any 
very  successful  attempt  at  definition  of  terms  or  manifestiition 
of  meaning  and  purpose.     The  inevitable  consequence  is  a  con- 
flict of  judicial  construction   and    interpretation,  but   a  pretty 
general  agreement  of  the  courts  and  the  legal  profession  in  sen- 
timents of  disgust  for  the  unsatisfactory  and  uncertain  condition 
of  this  department  of  jurisprudence." 

From  these  observations  of  an  acute  and  experienced  judge, 
the  reader  will  perceive  the  tHfficulty  which  must  necessarily  at- 
tend the  labors  of  a  writer  who  luis  proposed  to  himself  the  task 
of  collecting,  in  the  shape  of  a  systematic  treatise,  the  judicial 
decisions  growing  out  of  the  interpretation  of  such  a  discordant 
mass  of  statute  law.  An  examination  of  it  has  involved  a  com- 
parison of  many  statutes,  similar  in  their  policy  and  design,  but 
dissimilar  in  their  details.  If  the  many  decisions  which  these 
statutes  have  produced  related  to  the  construction  of  a  single 
statute,  like  the  English  Statute  of  Frauds  or  the  American 
Bankrupt  Law,  the  course  of  a  writer  would  be  comparatively 
easy.  But  to  compile,  digest,  and  reduce  to  any  condition  of 
connection  and  symmetry  near  2,000  decisions,  involving  the 
construction  of  a  hundred  statutes,  similar  in  their  main  feat- 
ures, but  dissimilar  in  many  details,  is  like  writing  a  treatise  on 
all  the  codes  of  Europe.  With  a  few  exceptions  the  courts  have 
not  been  able  to  seize  upon,  or  keep  hold  of,  governing  prin- 
ciples.    Their  decisions,  in  many  cases,  amount  to  a  conjectural 
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ftieling  for  the  •*  intention  of  the  legishitnre,'*  where  questions 
aro:se  which  legishitive  omniscience  could  not  foresee,  and  where, 
consequently,   the  legislatiu'e  had  no  intention.     I  may  state, 
with  confidence,  that,  in  nearly  every  case  where  the  silence  of 
statutes  has  left  room  for  construction,  the  courts  of  different 
states  have  disagreed.     Nothing  is  settled,  except  that  homo- 
stead  and  exemption  laws  shall  be  construed  liberally,  so  as  to 
advance  the  intention    of   the   legislature ;  ^    and    even  this   is 
denied  in  two  or  three  states.     Frequently,  however,  the  couits, 
in  their  liberality,  have  gone  beyond  the  intention  of  the  legis- 
latures, and  have  supplemented  the  statutes  with  needful  judicial 
legislation,^     They  have  construed  these  laws  retroactively,  up- 
rooting preexisting  contracts,  and  even  liens,   until  stopped  by 
the  Supreme  Court  of  the  United  States.'*     They  have  declared 
that  they  embrace  the  state^  although  not  naming  it  in  terms.* 
They  have  in  one  state  given  a  widow  her  homestead,  or  $5,000 
in  lieu  thereof,  out  of  her  deceased  husband's  estate,  in  pref- 
erence to  his  lien  creditors;*   and   one  court,  while  declarins: 
that  homestead  law^s  are   in  derogation  of  common  right,  and, 
hence,  to  be  stnctly  construed,  has  declared — the  statute  being 
wholly  silent  as  to  the  question — that  A  might  not  mortgage^ 
but  might  sell,  his  homestead,  and  that,  having  mortgaged  it  to 
B,  he  might  aftenvards  sell  it  to  C,  free  from  the  lien  of  B's 
mortgage.*     They  have  declared  in  many  states  that  a  widow 
takes  a  homestead  in  addition  to  dower;'  and  in  two  states  the 
homestead  laws  have  been  extended,  by  construction,  so  as  to 
invade  the  statute  of  descents,   and  give  a  man's  property  to 
the  children  of  his  widow  by  a  future  husband,  in  preference  to 


»  Post,  ii  4-6. 

•  Post,  li  881,  751. 
»  Post,  II  10,  292. 

«  Post,  I  386  et  8cq, 

*  Post,  I  824  et  seq. 
«  Post,  2  467. 

^  Post,  2  555  et  seq. 
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his  own  children.^  Other  courts,  out  of  an  unaccountable  dread 
of  second  husbands ,  have  limited  the  widow's  interest  in  the 
small  amount  of  personal  property  allowed  her,  exempt  from 
execution,  to  a  usufruct  merely;*  she  could  look  at,  smell  of, 
and  possibly  eat,  a  cabbage  or  chicken,  but  she  could  not  sell 
it  to  buy  a  pound  of  sugar  or  a  dose  of  quinine. 

Some  of  the  courts,  while  professing  to  construe  these  stat- 
utes liberally,  have  been  extremely  narrow  in  their  conclusions. 
Some  of  them  have  denied  a  homestead  in  an  estate  in  com- 
mon,' and  in  an  equitable  estate;*  not  being  able  to  see  that, 
if  the  premises  are  in  fact  the  debtor's  homestead  —  visibly  and 
conspicuously  so  —  it  is  none  of  the  creditor's  business  by  what 
title  he  holds,*  Other  courts  have  been  able  to  see  that  the 
husband,  prohibited  from  alienating  the  homestead  without  con- 
sent of  the  wife,  could  nevertheless  sell  the  reversion — the  estate 
left  after  the  estate  of  homestead  should  have  expired  ;•  but 
they  have  denied  that  the  sheriff  could  do  the  same  thing,^  or 
that  this  reversion  was  bound  by  the  lien  of  a  judgment.® 

Now,  in  regard  to  the  manner  of  treating  this  subject,  I  have 
grouped  the  discordant  decisions,  and  arranged  them  around  the 
questions  which  they  affect.  I  have  stated  their  opposing  con- 
clusions, and  have  brought  into  view  their  opposing  reasons,  re- 
fraining, in  most  cases,  from  stating  conclusions  of  my  own.  In 
order  to  exhibit  the  grounds  on  which  the  courts  have  proceeded, 
I  have  set  out  the  particular  statutory  provisions  undergoing 
construction,  so  that  in  each  case  the  reader  can  see  what  the 
court  decides  almost  as   fully  as  if  he   had   the  report  of  the 

*  Posty  IJ  58G,  587 ;  Albrecht  v.  Imbs,  3  Mo.  App.  687. 
»  PoaU  \  002. 

•  Posty  {  180  et  aeq. 

*  Garaty  v.  DuBose,  6  S.  C.  493 ;  McManus  p.  Campbell,  37  Texas,  267. 
»  Post,  J  166. 

•  Post,  \  483. 
'  Post,  \  626. 

8  Post,  \  390  et  seq. 
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decision  before  him.  This  book  will,  therefore,  be  found,  to  a 
considerable  extent,  a  book  of  details;  l)ut  this,  in  my  judi:- 
nient,  has  been  rendered  unavoidable  by  the  nature  of  the 
subject.  The  whole  subject  has  been  gone  over  in  this  man- 
ner—  the  homestead,  viewed  in  its  twofold  aspect  of  an  exemp- 
tion from  execution  and  a  restraint  upon  alienation  ;  the  chat- 
tel exemption;  the  widow  and  orphan's  exemption,  and  year's 
support. 


NOTE. 

Before  printing  from  the  stercotype-philcs  a  second  impres- 
sion of  this  work,  the  author  has  added  nine  sections  to  the 
first  chapter,  eight  of  them  devoted  to  the  Federal  Homestead 
Lata,  He  has  also  made  changes  in  §§41,  324,  and  458,  and 
has  added  to  the  fifth  chapter  one  section,  numbered  237.  It 
is  not  practicable  to  alter  either  the  Index  or  Table  of  Cases 
so  as  to  make  them  conform  to  these  additions  and    changes. 
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THE  LAW  OF  HOMESTEADS  AND  EXEMPTIONS. 


CHAPTER    I. 

POLICY     AND     CONSTRUCTION     OP     EXEMPTION     LAWS  —  CONSTITU- 
TIONAL    QUESTIONS THE     FEDERAL     HOMESTEAD     LAW. 

Section  1.   Reason  and  Policv  of  Homestcnd  Laws. 

2.  Creditor's  Remedy  against  Debtor's  Land  a  statutory  Remedy. 

3.  The  English  Statutes  giving  the  Remedy. 

4-7.   Homestead  and  Exemption   Statutes  liberally  construed — Instances 
of  liberal  and^trict  Construction. 

8.  Statutes  not  taken  literally,  when. 

9.  Retroactive  Construction  of  Exemption  Laws. 
10,  11.   If  retroactive,  such  Laws  are  unconstitutional. 

12.  Effect  of  declaring  sueh  Laws  unconstitutional  —  Revives  previous 
Laws  —  Illustrations. 

13,  14.  Legislative  Control  over  Homesteads  which  are  guaranteed  by  Con- 
stitutions. 

15,  16.   Legislative  Exceptions  to  constitutional  Ordinance  creating  Homestead. 

17.  Constitutional  Provision  directory  to  Legislature. 

18.  Changes  in  Form  and  Phraseology  in  codifying. 

19.  Construction  of  such  Statutes  in  pari  Materia. 

20.  Extra-territorial  Force  of  Exemption  Laws  —  Debtor  residing  on  State 

Line. 
21-23.   Continued  —  Garnishment  of  Wages  in  another  State. 
24-26.  Exemption  from  Executions  ftom  the  Federal  Courts  —  Legislation  of 

Congress  affecting  the  Subject — Act  of  1828. 
27-29.  Did  this  Act  adopt  subsequent  State  Exemption  Laws? 

30.   United  States  Homestead  Act 
31,  32.   Constitutionality  of  Section  4  of  this  Act 

33.  Such  Homestead  cannot  be  entered  in  Trust  for  another. 

34.  Liability  of  such  Homesteads  to  Taxation. 

35.  Validity  of  Incumbrances  on  such  Homesteads  before  Patent  issued. 
86.   Commutation  under  the  Eighth  Section  of  this  Act 

37.  Widow  of  "Settler  may  commute. 

38.  Status  of  the  Product  of  exempt  Property. 

§  1.    Reason  and  Policy  of   Homestead   Laws.  —  The   vn9e 
and  benevolent  policy  which  dictated   the  enactment  of  these 
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§   1  POLICY    AND    OONSTRtJ^ION    OP    EXEMPTION    LAWS. 

ft 

laws  has  been  the  themd  '.of  considenilile  forensic  and  iudicial 
eloquence.  The  lMe''6enator  Benton,  advocating  in  the  United 
States  Senate  tlj^jadbption  of  a  general  homestead  policy,  said: 
''Tenantry  is  unfavorable  to  freedom.  It  lavs  the  foundation 
for  separate  orders  in  society,  annihilates  the  love  of  country, 
an^^tircsak^iis  the  spirit  of  independence.  The  tenant  has,  in  fact, 
po'tfeuntry,  no  hearth,  no  domestic  altar,  no  household  god. 
.  /  ;.^  U'fi'e  freeholder,  on  the  contrary,  is  the  natural  supporter  of  a 
.':  •  'free  government ;  and  it  should  be  the  policy  of  republics  to 
multiply  their  freeholders,  as  it  is  the  policy  of  monarchies  to 
multiply  their  tenants."*  "There  is,"  said  Tarbell,  J.,  in  a 
case  in  Mississippi,  "  unquestionably  no  greater  incentive  to 
virtue,  industry,  and  love  of  country  than  a  permanent  '  home,' 
around  which  gather  the  affections  of  the  family,  and  to  which 
the  members  fondly  turn,  however  widely  they  may  become 
dispersed."^  "Ihe  law,"  said  the  Supreme  Court  of  Iowa,  in 
an  early  case,  "is  based  upon  the  idea  that,  as  a  matter  of  public 
policy,  for  the  promotion  of  the  property  of  the  state,  and  to 
render  independent  and  above  want  each  citizen  of  the  govern- 
ment, it  is  proper  he  should  have  a  home — a  homestead  —  where 
his  family  may  be  sheltered  and  live  beyond  the  reach  of  financial 
misfortune  and  the  demands  of  creditors  who  have  <riven  credit 
under  such  law."  And  this  policy  is  characterized  as  "  liberal'' 
and  "benevolent."* 

And  we  find  scattered  through  the  cases  which  involve  the 
construction  of  these  laws  such  expressions  as  these:  "This 
beneficent  provision  for  the  protection  and  maintenance  of  the 
wife  and  children  against  the  neglect  and  improvidence  of  the 
father  :aid  husband."*  "That  the  homestead  exemption  was 
'  founded  upon  principles  of  the  soundest  policy  cannot  be  ques- 
tioned. Its  design  was,  not  only  to  protect  citizens  and  their 
families  from  the  miseries  and  dangers  of  destitution,  but  also  to 
cherish  and  support  in  the  bosoms  of  individuals  those  feelhigs 
of  sublime  independence  which  are  essential  to  the  maintenance 

»  Thirty  Years  in  the  Senate,  103,  104. 
«  CampbeU  v.  Adair,  45  Miss.  182. 
^  Charlcss  v,  Lamberson,  1  lown,  439,  441. 
♦  Cook  1?.  McChristian,  4  CaL  26. 
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of  free  institutions.  These  are  noble  objects."^  **It  was  an 
enlightened  public  policy,  looking  to  the  general  welfare  as  well 
as  to  that  of  the  individual  citizen,  which  dictated  the  passage  of 
the  homestead  act ;  and  the  obvious  intent  of  the  act  is  to  secure 
to  evei^y  householder  or  head  of  a  family  a  home,  a  place  of  resi- 
dence, which  he  may  improve  and  make  comfortable,  and  where 
the  family  may  be  sheltered  and  live  beyond  the  reach  of  those 
financial  misfortunes  which  even  the  most  prudent  and  sagacious 
cannot  always  avoid."  ^ 

The  Twelve  Tables  contained  this  severe  provision:  "If  the 
debtor  be  insolvent  to  several  creditors,  let  his  body  be  cut  in 
pieces  on  the  third  market-day.  It  may  be  cut  into  more  or 
fewer  pieces  with  impunity ;  or,  if  his  creditors  consent  to  it, 
let  him  be  sold  to  foreigners  beyond  the  Tiber."'  *'This,"  said 
Reade,  J.,  **at  least  might  not  involve  his  wife  and  children  in 
his  suff«ring;  and,  besides,  as  long  as  the  creditor  chose  to  keep 
him  in  custody,  under  the  Boman  law  he  was  obliged  to  allow 
him  '  a  pound  of  meal  a  day.'  But,  if  our  exemptions  are 
declared  void,  then  both  the  debtor  and  his  family  go  without 
even  his  'pound  of  meal.'  "* 

§  2.  Creditor's  Remedy  against  Debtor's  Land  a  statutory 
Remedy.  —  The  homestead  right  is  a  stiitutory  right,  purely  — 
created  for  the  benefit  of  the  debtor  and  his  family.  The  levy 
and  sale  of  a  debtor's  lands  and  tenements  have  always  been 
re^culated  bv  statute.  At  common  law  the  creditor  had  no  ri<rht 
to  sell  the  debtor's  land.* 

§  3.    The  English  Statutes  giving  this  Remedy.  —  The  first 

»  Franklin  v.  Coffee,  18  Texas,  416. 

'  WasseU  o.  Tunnah,  25  Ark.  103. 

>  Coop.  Just  658,  App. 

«  Garrett  v.  Cheshire,  69  N.  C.  405. 

^  **  By  the  common  law  a  man  could  only  have  satisfaction  of  goods,  chattels,  and 
the  ^««ew<  profits  of  lands  by  the  two  *  *  *  yrnii  of  fieri  fadoB  or  levari  faciaSf 
but  not  the  possession  of  the  lands  themselves,  which  was  a  natural  consequence  of 
the  feudal  principles  which  prohibited  the  alienation — and,  of  course,  the  incumber- 
ing _  of  the  fief  with  the  debts  of  the  owner.  And,  when  the  restriction  of  alienation 
began  to  wear  away,  the  consequence  still  continued,  and  no  creditor  could  take  pos- 
session of  lands,  but  only  levy  the  growing  profits ;  so  that,  if  the  defendant  aliened 
his  lands,  the  plaintiff  was  ousted  of  his  remedy."    8  Bla.  Com.  418. 
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statute  encroaching  upon  the  debtor's  rights  in  his  hinds  was 
the  13  Edward  I.,  chapter  18.  It  conferred  upon  the  sheriff, 
after  judgment  and  execution,  power  to  deliver  to  the  creditor 
all  the  debtor's  chattels  (except  his  oxen  and  beasts  of  the 
plow),  and  one-half  of  his  lands,  for  the  creditor  to  occupy  and 
enjoy  until  out  of  the  rents  and  profits  thereof  the  debt  be 
levied  —  fully  paid  —  or  till  the  defendant's  interest  expired. 
Anoih'jr  statute  passed  in  the  same  year,^  known  as  the  Stiitutt' 
Merchant  —  de  Mercatoribus  —  prescribed  a  mode  by  which  the 
whole  of  the  debtor's  land  could  be  pledged  for  debt ;  but  its 
operation  was  confined  to  debts  between  traders  only.  The  same 
right  was  conferred  by  the  27  Edward  III.,  chapter  9,  the  differ- 
ence being  as  to  the  person  before  whom  the  parties  must  appear 
to  acknowledge  the  debt  and  fix  the  time  of  payment.  As  to 
the  former,  the  appearance  could  be  made  before  the  chief  magis- 
trate or  warden  of  the  city ;  and  it  was,  therefore,  named  the 
statute  merchant;  as  to  the  latter,  the  appearance  could  be  made 
before  the  chief  oflScer  of  the  staple  or  grand  mart,  and  it  was, 
therefore,  called  the  statute  staple.  This  right  was  afterwards 
extended,  by  23  Henry  VIII.,  chapter  6,  to  all  the  subjects  of  the 
rcjilni,  under  the  name  of  a  recognizance  in  the  nature  of  a 
statute  staple.  These  statutes  authorized  the  creditor  to  summon 
his  debtor  to  appear  before  the  proper  officer  to  acknowledge  the 
debt  and  fix  a  time  for  its  payment.  But,  when  the  time  for  pay- 
ment arrived  and  the  debtor  made  default,  the  creditor  had  the 
power,  under  process  known  as  an  extent^  to  take  possession  of 
the  debtor's  lands,  and  to  retain  them  until  the  rents,  issues, 
and  profits  yielded  entire  satisfaction.  But,  in  cases  not  within 
these  statutes,  the  creditor  was  compelled  to  recover  judgment  for 
his  debt  in  the  ordinary  mode,  and  could  extend  his  execution 
only  upon  the  debtor's  goods,  and,  as  we  have  seen,  in  default 
of  sufficient  goods,  upon  a  moiety  of  his  lands.^ 

Other  statutes'  gave  the  creditor  i)ower,  by  the  writ  of  capias 
ad  satisfaciendum  J  to  arrest  and  imprison  the  debtor's  body  until 
the  debt  was  paid.     And  thus  the  singular  spectacle  was  pie- 

1  13  Edw.  L 

«  3  Bla,  Com.  418,  419. 

»  Marlb.  23 ;  Westm.  2,  or  13  Edw.  III.,  ch.  11 ;  Acton  Burnel  (11  Edw.  L),  enforced 
by  13  Edw.  I.,  Stat.  8 ;  26  Edw.  m.,  ch.  17. 
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sented  that,  while  the  common  law,  through  reasons  of  feudal 
policy,  might  protect  the  wife  and  children  m  the  occupancy  of  the 
home  place,  the  body  of  the  husband  and  father  might  languish 
perpetually  in  jail.  Lftter  statutes  in  England  and  in  the  United 
States  subjected  all  the  lands  of  the  debtor,  under  various 
restrictions,  to  the  satisfaction  of  his  debts. ^  And  thus  stood  the 
law  in  this  country  until  a  recent  period,  when,  either  by  legisla- 
tive acts  or  constitutional  ordinances,  or  by  both,  a  homestead  in 
the  occupancy  of  the  head  of  a  family  has  been,  in  most  of  the 
stiites,  declared  exempt  from  forced  sale. 

§  4.  Exemption  Laws  liberally  construed. — The  right  to 
sell  the  corpus  of  the  debtor's  real  property  for  the  payment  of 
his  debts,  and  to  divest  him  of  his  title  thereto,  being  thus 
purely  a  creature  of  the  statute  law,  it  follows  that  statutes 
restrictive  of  this  right  are  not  in  derogation  of  the  common  law, 
and  are  not  subject  to  the  rule  that  statutes  in  derogation  of  the 
common  law  are  to  be  strictly  construed ;  although  one  or  two 
judges  have  fallen  into  the  error  of  supposing  otherwise.^  Hence 
the  courts,  with  few  exceptions,  appear  to  be  now  agreed  that 
these  statutes,  beneficial  in  their  operation  and  founded  in  a  wise 

'  1  &  2  Vict,  ch.  110.  It  is  not  necessary  to  cite  the  numerous  American  statutes 
conferring  and  regulating  this  right  In  a  case  in  Illinois  it  is  said:  ''If  lands  may  be 
seized  and  sold  in  Great  Britain  under  2^  fieri  facias^  it  is  by  virtue  of  a  modem  statute, 
which  has  never  had  any  operation  in  this  state,  and  not  by  means  of  the  common  law. 
It  may  be  safely  asserted  that  the  right  as  it  exists  in  this  state  is  only  fh)m  the  eiiact* 
ment  of  our  Legislature,  and  is  regulated  entirely  by  its  provisions."  Green  v,  Marks, 
25  in.  223. 

»  Garaty  v.  DuBose,  5  S.  C.  600;  Allen  r.  Cook,  26  Barb.  876;  Olson  v.  Nelson,  3 
Minn.  58 ;  Deere  v.  Chapman,  25  HI.  612.  It  may  be  doubted  whether  this  rule  ever 
had  any  proper  place  in  American  jurisprudence.  In  England,  where  thtf  Parliament 
was  theoretically  supreme,  and  where  it  was,  hence,  beyond  the  power  of  the  judicial 
courts  to  declare  an  act  of  Parliament  void,  this  rule  offered  perhaps  the  only 
means  which  the  courts  possessed  of  checking  rash  and  hasty  invasions  of  the  judge- 
made  law.  But  in  this  countrj',  where  the  powers  of  our  Legislatures  are  limited  by 
written  constitutions,  which  limitations  are  enforced  by  the  courts,  and  where  the 
courts  have  nofhesitated  to  declare  that  there  are  certain  implied  restraints  on  legisla- 
tive authority  in  every  free  country  (Calder  v»  Bull,  3  Dall.  386 ;  "Wilkinson  v.  Leland, 
2  Pet.  656 ;  Loan  Assn.  v,  Topeka,  20  Wall.  663),  the  same  reasons  for  the  rule  would 
seem  not  to  exist.  And  in  fact  the  rule  in  this  country  seems  gradually  falling  into 
disuse,  and  it  may  safely  be  affirmed  that,  where  a  statute  is  not  inhibited  by  the 
written  Constitution,  nor  a  palpable  invasion  of  common  right,  the  courts  will  so  con- 
strue it  as  to  give  full  effect  to  the  intention  of  the  Legislature. 
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policy,  should  be  liberally  construed,  so  as  to  give  full  effect  to 

the  intention  of  the  Legislature.^     But,  since  the  common  law, 

with  limited  exceptions  mentioned  in  another  chapter,  subjected 

all  of  a  debtor's  chatteU  to  execution,  th^re  is  more  srround  for 

saying  that  statutes  exempting  personal  property  from  execution 

are  in  derogation  of  the  common  law,  and,  hence,  to  be  strictly 

construed  ;*  but  they  are  generally  construed  liberally.' 
» 
§  5.    Some  Oases  implylngr  a  strict  Oonstmction.  —  A    few 

cases,  as  already  stated,  indicate  a  disposition  to  give  homestead 

laws  a  strict  construction.     In  a  case  in  Minnesota*  it  is  said  by 

Berry,   J.:    '*The  genenil    rule  is  that   all    the  property  of  a 

debtor  is  applicable  to  the  payment  of  his  debts.     The  effect  of 

the  exemption  laws  is  to  create  exceptions  to  this  general  rale, 

so  that  a  debtor  claiming  an  exemption  of  any  portion  of  his 

property  must  bring  himself  strictly  within  the  terms  of  the  law 

allowing  exemptions ;  otherwise,  the  general  rule  must  take  its 

course.     In  other  words,  it  is  for  the  debtor  to  put  his  finger  upon 

the  provision  of  the  statute  which  by  its  terms  withdraws  the 

property  claimed  from  the  operation  of  the  general  rule  referred 

to.     *     *     *    It  is  not  for  this  court  to  do  by  construction  what 

should  be  done  by  legislation.     The  homestead  law  should  be 

fairly,  perhaps  liberally,  interpreted ;  but  must  not  be  strained." 

In  accordance  with  this  view  of  the  interpretiition  which  such 

statutes  should  receive,  it  was  held  that  a  statute  exempting 

**oue  lot"  did  not  exempt  an  undivided  half  of  two  lots,  though 

occupied  by  the  debtor  as  his  homestead.     But  this  narrow  view 

of  such  statutes,  when  applied  to  homesteads  existing  in  lands 

held  by  co-tenants,  has  not  generally  obtained.     The  Louisiana 

cases  go  still  further,  and  declare  that  the  homestead  and  exemp- 

*  Roff  V,  Johnson,  40  Ga.  665;  Bevan  p.  Hayden,  18  Iowa,  122;  Buxton  v.  Dear- 
born, 46  N.  H.  44 ;  True  p.  Morrill,  28  Vt  674 ;  Mills  v.  Grant,  36  Vt  271 ;  Montague 
©.  Richardson,  24  Conn.  838 ;  Howe  v.  Adams,  28  Vt  641 ;  Moss  v.  Warner,  10  Gal. 
2  )6 ;  Kohinson  v,  Wiley,  16  N.  Y.  494 ;  Campbell  v,  Adair,  46  Miss.  178 ;  Kuntz 
9.  Kinney,  83  Wis.  610 ;  Connaughton  v.  Sands,  32  Wis.  387 ;  Deere  v.  Chapman,  25 
111.  610 ;  Peverly  v.  Sayles,  10  N.  H.  868,  and  many  other  cases. 

*  Hue  V.  Alter,  6  Denio,  119;  Temple  v,  Scott,  8  Minn.  421. 

*  Good  V.  Fogg,  61  HI.  460;  Freeman  ©.  Carpenter,  10  Vl  434;  Wilcox  v.  Hawlej^ 
81  N.  Y.  648. 

*  Ward  V.  Huhn,  16  Minn.  161. 
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tion  :ict  of  that  state  passed  in  186^ — a  statute  which  substan- 
tially resembles  those  of  other  states  —  "is  in  derogation  of 
common  right,  and  must  be  strictly  construed."^  And,  there- 
fore, it  was  held  that  a  statute  exempting  land,  buildings,  and 
certain  personal  property  in  kind,  did  not  protect  from  garnish- 
ment money  due  to  the  debtor  from  a  third  person,  although  the 
debtor  '*  did  not  own  propei-ty  to  the  amount  of  two  thousand 
dollars  exclusive  of  the  debt  seized."*  In  another  case  in  the 
same  state  it  is  said :  *'  The  general  rule  is  that  the  property  of 
the  debtor  is  the  common  pledge  of  his  creditors.  Exemption 
laws  create  exceptions  to  the  general  rule,  and  they  are  not  to 
be  extended  beyond  the  express  terms  of  the  law."  But  this 
declaration  of  law  was  wholly  unnecessary  to  justify  the  con- 
clusion at  which  the  coui-t  arrived  in  the  particular  case,  which 
was  that  a  statute  exempting  160  acres  of  land  and  the  improve- 
ments and  buildiugs  thereon,  and  a  list  of  personal  property  «t/cA 
as  is  usually  found  on  a  farm^  did  not  protect  from  forced  sale 
a  house  and  lots  in  a  city}  So,  in  New  York  it  was  held  that  a 
statute  exempting  a  homestead  from  **  debts  thereafter  created  " 
did  not  extend  so  far  as  to  exempt  a  debtor's  homestead  from 
the  demand  of  a  creditor,  if  the  latter  could  show  that  he  was 
induced  to  give  the  credit  through  the  fraudulent  representations 
of  the  debtor ;  in  other  words,  that  the  exemption  was  agaiust 
<<  debts  "  only,  and  not  against  frauds.^  In  that  case  Johnson, 
J.  (with  whom  Denio,  C.  J.,  and  Selden,  J.,  concurred),  in  a 
sepai'ate  opinion,  said  :  *'  If  wo  break  in  upon  the  terms  of  the 
statute  upon  equitable  grounds,  we  cannot  limit  ourselves  to  any 
single  exception,  but  must  follow,  wherever  it  shall  lead,  the 
principle  we  shall  have  thus  established.  In  that  way,  instead 
of  the  certain  rule  of  the  statute,  we  shall  have  an  exemption  to 
be  overruled  in  all  cases  where  equity  seems  to  require  it  to  be 
disregarded.  The  safer  course  is  to  leave  the  Lemslature  to 
introduce  such  exceptions  as  they  shall  from  time  to  time  see 

>  GuiUory  v.  DeviUe,  21  La.  An.  686;  Fuselier  v,  Buckner,  28  La.  An.  594;  Todd 
V.  Gordy,  28  La.  An.  666 ;  Briant  v,  Lyons,  29  La.  An.  C5. 

*  GuiUory  v.  DeviUe,  supra, 

»  CriHy  V.  The  Sheriff,  26  La.  An.  219.       . 

*  Kobinaon  v.  Wiley,  15  N.  Y.  489. 
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fit."  But  the  learned  judg§  admitted  that,  **  if  the  plaintiff  will 
recover  such  a  judgment  that  his  execution  will  be  on  a  recovei-y , 
not  for  debt,  but  for  fraud,  the  exemption  will  not  stand  in  his 
Wiiy." 

§  6.  Continued.  —  In  an  early  case  in  Minnesota^  the  judge 
who  delivered  the  opinion  of  the  court  fell  into  the  error  of  say- 
ing that  the  homestead  law  of  that  state,  "  being  one  exempting 
a  debtor's  property  from  the  payment  of  his  debts,  is  in  deroga- 
tion of  the  common  law,  and  must  be  strictly  construed."  In 
support  of  this  view  the  judge  cited  Rue  v.  Alter,  5  Denio,  119. 
But  the  statute  under  consideration  there  was  one  exempting 
personal  property  from  execution  ;  and  it  was  well  said  that  siicli 
statutes  *'  are  in  derogation  of  the  common  law,  and  confer  immu- 
nities and  privileges  contrary  to  its  general  maxims.  The  inter- 
pretation, therefore,  is  to  be  according  to  what  is  written,  or 
what  is  plainly  or  manifestly  to  be  implied  from  what  is  written. 
The  court  is  not  to  speculate  on  what  are  the  evils  to  be  provided 
against,  and  thus  come  to  a  conclusion  in  conformity  to  what  a 
liberal  and  munificent  spirit — or,  perhaps,  a  more  enlightened 
judgment  than  that  displayed  in  the  legislative  provision — would 
approve."^  But  this  could  not,  as  we  have  already  seen,  be 
applied  to  a  stiitute  exempting  real  property  from  execution ;  for 
such  statutes  are  not  in  derogation,  but  in  afiiimance,  of  the  com- 
mon law.  This  error  of  premise  into  which  the  Minnesota  court 
fell  led  to  what  would  seem  to  be  an  erroneous  result.  One 
section  of  the  homestead  law  of  that  state,  which  governed  the 
case  under  consideration,  provided  that  **  no  release  or  waiver 
of  the  exemption  of  the  homestead  shall  be  valid  unless  the  same 
be  in  writing,  signed  by  the  householder  and  his  wife^  if  he  have 
one,  and  acknowledged  in  the  same  manner  that  conveyances  of 

1  Olson  V.  Nelson,  3  Minn.  58. 

^  This  declaration  of  the  New  York  court,  even  as  regards  statutes  exempting  per- 
sonal property  from  execution,  has  been  since  departed  tVom  in  the  same  court  (Wil- 
cox V,  Hawley,  81  N.  Y.  648],  and  is  against  the  general  current  of  decisions  in  other 
states.  Freeman  v.  Carpenter,  10  Vt.  434 ;  Peverly  ».  Sayles,  10  N.  H.  866 ;  Richard- 
son  V,  Buswell,  10  Mete.  506 ;  Patten  v.  Smith,  4  Conn.  450 ;  Montague  v.  Richard- 
son, 24  Conn.  338;  Good  tj.Fogg,  61  111.  449;  Connaughton  v.  Sands,  82  Wis.  887; 
Kuntz  17.  Kinney,  33  Wis.  510;  and  see  Shaw  t*.  Davis,  55  Barb.  389. 
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ival  estate  are  acknowledged.^*  The  next  section  provided,  among 
other  exceptions,  that  the  exemption  should  not  extend  to  "any 
mortgage  thereof  lawfully  obtained."  And  the  question  was 
whether  a  mortgage  of  the  home  pLice,  in  which  the  wife  did  not 
join,  was,  in  view  of  the  terms  of  the  former  section,  hiwfully 
obtained ;  "  or,  in  other  words,  whether  a  mortgage  was  such  a 
•*  release  or  waiver  "  of  the  homestead  right  as,  under  the  fornuT 
section,  required  the  wife's  concurrence ;  and  it  was  held  that  it 
was  not  —  Emott,  C.  J.,  dissenthig.  It  is  obvious  that  this  was 
a  case  which  afforded  some  latitude  to  judicial  construction.  If 
the  premise  stated  by  the  judge  who  delivered  the  opinion  of  the 
majority  had  been  correct,  it  would  have  been  sufficient  to  sup- 
port the  conclusion  reached.  On  the  other  hand,  the  now  gener- 
ally-received view  that  such  statutes  are  to  be  construed  reme- 
diailv  afforded  a  sufficient  warrant  for  the  conclusion  of  the 
dissenthig  judge. 

§  7.    Some  Cases  asserting  a  liberal  Rule  of  Constructioii. 

—  But  the  cases,  generally,  either  in  terms  assert  or  in  effect 
apply  a  liberal  rule  of  construction.  Thus  it  is  said  that  such 
statutes  are  "  of  a  humane  character,  and  should  be  held  to 
apply  fairly  to  all  such  cases  as  are  within  the  equity  and  spirit 
of  the  act;  but  beyond  this  we  should  not  go."*  Such  an  ex- 
emption "  should  be  favored  so  far  as  to  apply  it  to  all  such  cases 
as  are  within  the  equity  and  spirit  of  the  statute."  ^  Such  stat- 
utes *' are  entitled  to  be  liberally  construed."'  *'Such  con- 
struction, consistent  with  the  spirit  of  the  provision,  should  be 
given  as  would  promote  and  secure  the  purpose  intended."*  If 
the  terms  of  the  statute  are  ambiguous,  the  court  '*  must  resort, 
in  order  to  ascertain  their  meaning,  to  the  general  spirit  and  in- 
tent of  the  enactment,  keeping  in  view  its  known  object  and 
the  mischief  intended  to  be  remedied."^  '*The  statute  should 
have   a  liberal  interprotatio;!  to  accomplish  the  object  of  the 


>  True  V,  Morrill,  28  Vt.  674. 
»  Mills  r.  Grant,  86  Vt.  271. 

*  Campbell  v.  Adair,  45  Miss.  182. 

*  Franklin  v.  Coffee,  18  Texas,  416. 

*  Waasell  v.  Tunnah,  25  Ark.  108. 

9 


§  7  POLICY    AND    CONSTRUCTION   OF   EXEMPTION   LAWS. 

law.*'*  **  While  these  statutes  should  receive  such  a  construc- 
tion as  to  curiy  out  the  liberal  and  benevolent  policy  of  the  Leg- 
islature, yet  it  is  appreheuded  that  parties  must  bring  themselves 
within  their  provisions,  at  least  in  spirit,  before  they  can  claim 
exemption  under  them."^  In  a  case  in  Illinois,  Breese,  J.,  fell 
into  the  error  of  supposing  such  a  statute  in  dei'ogation  of  the 
common  law.  *'  Yet  it  does  not  follow,"  said  he,  *'  that  it  should 
not  receive  a  construction  so  liberal  as  to  advance  the  object  con- 
templated by  the  Legislature  in  passing  the  act.  We  regard  the 
statute  as  remedial  in  its  natui'e ;  intended  to  remove  grievances 
under  which  the  unfortunate  labored,  and  to  save  them,  amid  all 
their  losses  and  disasters,  a  shelter  for  the  family  —  a  home. 
Being  remedial,  it  must  be  so  construed  as  to  meet  the  benevo- 
lent end  in  view —  without  departing,  however,  from  the  plain 
and  obvious  meaning  of  the  language  used  in  the  act."  * 

The  considerations  which  justify  this  construction  have  nowhere 
been  better  stated  than  bv  Dick,  J.,  in  a  case  decided  in  the 
District  Court  of  the  United  States  for  North  Cayolina.  He  said : 
*'At  the  common  law  the  lands  and  person  of  a  debtor  were 
exempt  from  execution  for  debts,  as  the  principles  of  the  feudal 
system,  upon  which  the  government  of  England  was  founded, 
required  the  lands  and  person  of  a  tenant  to  be  used  for  the 
security,  power,  and  advancement  of  the  kingdom.  At  a  later 
period  the  demands  and  interests  of  an  increasing  commei*ce 
induced  Parliament  to  pass  various  statutes,  de  mercatoribtiSy 
by  which  the  person  and  all  the  property  of  a  trader  might 
be  taken  in  execution  for  a  debt  duly  acknowledged.  A  sub- 
sequent statute  gave  to  creditors  the  process  of  capias  ad 
satisfaciendum  against  all  debtors.  The  statute  of  elegit  only 
allowed  the  goods  and  chattels  (excepting  oxen  and  beasts  of  the 
plow),  and  a  moiety  of  the  lands  of  a  debtor,  to  be  taken  and 
held  until  the  debt  was  satisfied.  Thus  a  homestead  of  a  moiety 
of  the  lands  and  an  exemption  of  beasts  of  the  plow  were,  at 
that  early  age  of  civilization,  allowed  to  debtors  ;  and  this  contin- 
ued to  be  the  law  of  Ensfland  until  the  statute  of  1  and  2  Victoria 

»  Buxton  V,  Dearborn,  46  N.  H.  48. 
'  Oharless  v.  Lamberson,  1  Iowa,  441. 
*  Deere  v.  Chapman,  25  IlL  612. 
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extended  the  elegit  to  all  the  hinds  of  a  debtor.  Until  within  a 
recent  period  the  statnte  law  of  this  state  subjected  to  execution 
the  lands,  person,  and  chattels  of  a  debtor ;  and  only  a  few  articles 
of  small  value  were  allowed  as  exemptions  to  keep  the  debtor  and 
his  family  from  absolute  stai-vation,  or  dependence  on  the  charity 
of  neighbors.  This  legislation  and  the  natural  greed  of  creditors 
necessarily  had  the  effect  of  filling  the  country  with  families  of 
paupers,  who  were  a  burden,  instead  of  a  benefit,  to  the  state. 
The  Constitution  of  this  state  adopted  in  1868  was  the  com- 
mencement of  a  more  humane  and  enlightened  policy  on  this 
subject.  The  results  of  the  rebellion  htid  rendered  a  large  num- 
ber of  our  people  bankrupt  in  fortune,  and  the  convention  of 
1868  determined  to  insert  a  provision  in  our  organic  law  to  pre- 
serve the  libertv  of  an  honest  and  unfortunate  debtor,  and  to 
secure  a  home  for  his  family,  and  thus  induce  him  to  remain  in 
our  midst,  and  encourage  and  enable  him  by  honest  industry  to 
assist  in  restoring  wealth  and  prosperity  to  the  statQ.  Our  feu- 
dal ancestors  regarded  the  home  and  person  of  the  citizen  as  be- 
longing to  the  state,  and  necessary  to  its  security,  prosperity,  and 
power.  In  allowing  the  homestead  and  abolishing  imprisonment 
for  debt,  except  for  fraud,  the  convention  adopted  the  same  wise 
policy,  but  for  a  far  higher  object — not  for  the  purpose  of  making 
the  citizen  a  ready  and  efficient  soldier  in  war,  but  to  encourage 
him  and  enable  him  to  direct  his  intellect  and  energies  in  the  arts 
of  peace  and  the  pursuits  of  industry,  and  thus  contribute  to 
national  wealth,  prosperity,  and  advancement.  It  is  a  well-set- 
tled rule  in  the  constioiction  of  constitutions  and  statutes  that 
the  intent  of  the  law-maker  ought  to  be  ascertained  from  the  cir- 
cumstances of  the  times  and  the  purposes  and  remedies  in  view ; 
and  that  the  judicial  department  of  the  government  ought  to 
assist,  as  far  as  is  consistent  with  a  liberal  construction  of  the 
organic  law,  in  securing  and  advancing  the  purposes  and  reme- 
dies intended  j>ro  bono  publico.' '  ^ 

§  8.    Statutes  not  taken  literally,  when. — In  construing  stat- 
utes of  this  kind,  when  the  language  used  departs  from  the  man- 

*  Jie  Vogler,  SN.  B.  R.  182.  See,  also,  Edmondson  v.  Hyde,  2  Sawyer,  206 ;  Mallory 
V.  Berry,  16  Kan.  298;  Weisbrod  v,  Daenicke,  86  Wis.  78;  Krueger  v.  Pierce,  87 
Wis.  269. 
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ifest  intention  of  the  Legislature,  it  will  not  be  taken  literally.* 
Thus,  a  statute  recited  :  *'  Said  property  so  set  apart  [meaning 
the  homestead]  shall  be  for  the  use  of  the  wife  or  widow  and 
children  during  her  life  or  widowhood,  and  at  her  death  or  inter- 
marriage be  equally  divided  between  the  children  of  the  former 
marriage,"^  The  court  said  :  '*  Literally,  this  provision  would 
make  the  homestead  cease  at  the  death  or  intermarriage  of  the 
wife  ;  and  yet  it  is  obvious  that  the  family  of  the  debtor  may 
still  exist.  He  may  still  live,  and  his  family  be  still  as  much 
within  the  protection  of  the  constitutional  provision  as  if  she 
were  alive.  And  even  if  the  husband  be  dead,  and  the  wife  die 
or  intermarry  again,  the  family  of  the  original  head  may  still 
exist.  This  clause  is  not  to  be  taken  literally.  When  it  is  said 
that,  if  the  widow  or  wife  intermarry  or  die,  the  property  shall 
be  divided,  etc.,  the  first  words  of  the  clause  are  not  to  be  for- 
gotten, to  wit :  that  the  property  is  to  be  for  the  use  of  the  wife 
or  widow  ayd  children.  The  words  *if  she  die  or  intermariy* 
must  be  taken  to  mean  if  she  die  or  intennarry  when  she  is  the 
sole  person  constituting  the  family.  It  cannot  be  supposed  that 
the  Legislature  intended  to  break  up  the  homestead  on  the  death 
of  the  wife  or  intermarriage  of  the  widow."*  So,  under  a 
statute  exempting  a  homestead  from  eocecutioiiy  it  is  exempt 
from  attachment,  since  an  attachment  is  but  a  preliminary  exe- 
cution.* 

§  9.  Retroactive  Construction  of  Exemption  Laws.  —  It  is  a 

settled  principle  that  a  statute  will  never  be  construed  to  operate 
retrospectively  unless  the  intention  of  the  Legislature  that  it 
should  so  operate  is  unmistakable.*  Whilst,  as  already  seen,  the 
courts  generally  agree  that  homestead  and  exemption  laws  are  to 
be  construed  liberally,  so  as  to  advance  the  intention  of  the  Legis- 

1  Hoard  v.  Downer,  47  Ga,  631. 

«  Ga.  Stat  1868,  J  12. 

'  Heard  v.  Downer,  47  Ga.  631,  opinion  by  McCay,  J, 

«  Grubbs  v.  EUyson,  28  Ark.  287;  Waugh  ©.  Burket,  3  Grant  Caa.  319. 

^  Seamans  v.  Carter,  15  Wis.  548 ;  Palmer  v.  Conly,  4  Denio,  874 ;  Hitchcock  v. 
Way,  6  Ad.  &  E.  948 ;  Paddon  v.  Bartlett,  8  Ad.  &  E.  884;  College  of  Physicians  v. 
Harriison,  9  Bam.  &  Cres.  524 ;  Wheedon  v,  Gorham,  88  Conn.  412 ;  Simonds  v.  Estate 
of  Powers,  28  Vt  854 ;  Perrin  v,  Saigeant,  38  VL  84.  An  able  article  on  the  retrospect- 
ive construction  of  the  statutes  of  limitation  will  be  found  in  17  Alb.  L.  J.  188 ;  and 
an  interesting  communication  on  the  same  subject  in  17  Alb.  L.  J.  235. 
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lature,^  it  has  been  generally,  though  not  universally,  held  that 
they  will  not  be  construed  as  having  a  retroactive  effect  unless  their 
phraseology  clearly  points  to  such  a  conclusion.*  The  rule  is  of 
irreater  obligation  upon  the  courts  where,  by  giving  such  statutes 
a  retroactive  effect,  they  would  operate  to  disturb  valid  subsisting 
liens.*  This  principle  is  found  embodied  in  the  legislation,  and 
even  in  the  fundamental  law,  of  several  of  the  states,  in  the 
shape  of  provisos  to  the  effect  that  homestead  and  chattel  exemp- 
tions shall  not  operate  in  case  of  debts  contracted  prior  to  the 
date  of  the  particular  constitution  or  the  adoption  of  the  particu- 
lar statute  ;*  or,  more  frequently,  in  case  of  debts  contracted  or 
judgments  obtained  prior  to  a  date  named.* 

§  10.  If  retroactiYey  unconstitatlonal.  —  The  Constitution 
of  the  United  States  *  declares  that  no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts.     In  Bronson  v.  Kinzie,' 

*  Supraj  JJ  4-7. 

'  Seamaos  v.  Carter,  15  Wis.  548;  Estate  of  Phelan,  16  Wis.  76;  Dopp  v.  Albee,  17 
Wis.  590;  Succession  of  Taylor,  10  La.  An.  509;  Smith  v.  Marc,  26  HI.  160;  Ely  v, 
Eastwood,  26  111.  107 ;  Whedon  v.  Gk>rham,  88  Conn.  412 ;  Simonds  v.  Estate  of  Pow- 
ers, 28  Vt.  864;  Perrin  v.  Saigeant,  88  Vt  84.  Contra,  Baldy's  Appeal,  40  Pa.  SL 
328;  HiU  v.  Hill,  42  Pa.  St  196;  see,  also,  Neff's  Appeal,  21  Pa.  St  248. 

'  Dopp  V,  Albee,  17  Wis.  690 ;  Milne  v.  Schmidt,  12  La.  An.  558 ;  Boupe  v,  Carra- 
dine,  20  La.  An.  244;  Succession  of  Foulkes,  12  La.  An.  587;  Tillotson  o.  MiUard,  7 
Minn.  518 ;  McKeithan  v,  Terry,  64  N.  C.  25 ;  Shelor  v.  Mason,  2  S.  C.  288. 

«  Arkansas:  Const  1868,  art  12,  {1.  Lidiana:  Const  1851,  art  1,  {  22.  The  stat- 
ute reads,  "  after  July  4,  1852,"  debts  privileged ;  see  2  Kev.  1876,  p.  858,  {  1. 
Arizona :  "  Not  subject  to  forced  sale  on  any  debt  contracted  or  incurred  after  thirty 
days  from  the  passage  of  this  act ; "  Comp.  Laws  1864-1871,  ch.  87,  {  1.  Mon- 
tana T, :  Laws  1872,  p.  84,  {  262.  Wisconsin :  As  to  personal  property  exemption, 
Acts  1859;  see  2  Rev.  Stat  1871,  p.  1552,  {  85. 

*  Alabama:  Prior  to  July  13,  1868,  or  after  ratification  of  Constitution;  see  Const 
1875,  art  10,  J  1.  The  statute  reads,  "prior  to  April  23,"  1878;  see  Stat  1876,  J 
2820.  Colorado:  Debts  contracted  prior  to  February  1, 1868;  Rev.  Stat  1868,  ch. 
48,  {  57.  Delaware :  Debts  contracted  prior  to  July  4,  1861 ;  Rev.  Code  1852,  ch. 
Ill,  i  2.  Michigan:  Debts  contracted  prior  to  July  8,  1858;  Comp.  Laws  1871, 
J  6187.  Const  1850,  art.  16,  J  2,  reads,  property  exempt  for  "debts  contracted 
after  its  adoption."  Mississippi :  Debts  contracted  prior  to  September  1,  1870 ;  Rev. 
Code  1871,  2  2146.  New  Jersey :  On  "  a  judgment  obtained  prior  to  March  14, 
1851 ;  "  Rev.  Stat  1874,  p.  286,  {  10.  Nevada:  Debts  contracted  prior  to  November 
13,  1861;  1  Comp.  Laws  1871,  p.  60,  i  186.  Pennsylvania:  Debts  contracted 
prior  to  July  4,  1849;  1  Bright  Purd.  Dig.  688,  i  24.  Virginia:  Debts  con- 
tracted prior  to  April  4,  1865;  Code  1878,  ch.  183,  J  2.  Wisconsin:  Debts  con- 
tracted prior  to  January  1,  1849 ;  2  Stat  1871,  p.  1648,  J  23. 

*  Art  1,  J  10. 
T  1  How.  816. 
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Chief  Justice  Taney  used  the  following  language :  **  It  [a  stsite^ 
may,  if  it  thinks  proper,  direct  that  the  necessary  implements  of 
agriculture,  tools  of  the  mechanic,  or  articles  of  necessity  in 
household  furniture  shall,  like  wearing  apparel,  not  be  liable  to 
execution  on  judgments.  Regulations  of  this  description  have 
always  been  considered,  in  every  civilized  community,  as  properly 
belonging  to  the  remedy,  to  be  exercised  or  not  by  every  sov- 
ereignty, according  to  its  own  views  of  policy  and  humanity.  It 
must  reside  in  every  state,  to  enable  it  to  secure  its  citizens  from 
unjust  and  harassing  litigation,  and  to  protect  them  in  those 
pursuits  which  are  necessary  to  the  existence  and  well-being  of 
every  community.  And,  although  a  new  remedy  may  be  deemed 
less  convenient  than  the  old  one,  and  may  in  some  degree 
render  the  recovery  of  debts  more  tardy  and  difficult,  yet  it  will 
not  follow  that  the  law  is  unconstitutional."  And  Woodbury, 
J.,  in  delivering  the  opinion  of  the  same  court  in  Planters'  Buuk 
V.  Sharp,*  enumerates  laws  exempting  tools  and  household  good?? 
from  seizure  as  not  within  the  constitutional  prohibition.  These 
unfortunate  dicta,  made  in  cases  in  which  the  question  did  not 
arise,  and  in  a  court  in  which  it  never  had  arisen,  led  some  of 
the  state  Legislatures  into  the  error  of  passing  homestead  and 
exemption  laws  retroactive  in  their  terms ;  led  some  of  the  state 
courts  into  the  error  of  giving  a  retroactive  effect  to  such  laws 
where  such  a  construction  was  not  required  by  their  tenns  ;^  and 
passed  unchallenged  into  the  text  of  an  eminent  writer  as  a  part 
of  the  constitutional  law  of  this  country.*  And  some  courts 
went  to  the  length  of  holding  that  such  laws  were  valid  even 
where  they  displaced  the  liens  of  judgments,*  or  liens  created 
by   the  levy  of  attachments,*  or  even  liens   of  mortgages  sub- 

1  6  How.  818. 

'  Sneider  v.  Heidelberger,  46  Ala.  126 ;  Hardeman  v.  Downer,  39  Ga.  426 ;  Pulliam 
r.  Sewell,  40  Ga.  78;  Gunn  v.  Barry,  44  Ga.  863;  Cook  v,  McChmtian,  4  Cal.  25; 
Morse  v.  Goold,  11  N.  Y.  281  (overruling  Quackenbush  v,  Danks,  1  Denio,  128) ;  Rock" 
well  V,  Hubbell,  2  Dougl.  (Mich.)  198;  Putnam,  J.,  in  Bigelow  v,  Pritchard,  21  Pick* 
174;  HiU  v.  Kessler,  68  N.  C.  437 ;  Re  Kennedy,  2  S.  C.  216 ;  Stephenson  v.  Osborne, 
41  Miss.  119 ;  Baylor  v.  San  Antonio,  National  Bank,  88  Texas,  448 ;  Ousic  v,  Douglas, 
8  Kan.  128;  Root  v.  McGrew,  8  Kan.  216;  Grimes  r.  Bryne,  2  Minn.  89;  Baldy's 
Appeal,  40  Pa.  St  828 ;  Hill  v.  Hill,  42  Pa.  St.  198. 

'  Cooley's  Const.  Lim.,  2d  ed.,  806. 

*  Be  Kennedy,  supra  ;  Gunn  v,  Barry,  supra, 

•  Sneider  v,  Heidelberger,  supra, 
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sisting  prior  to  the  date  of  their  passage  ;^  and  one  even  de- 
clared that  all  the  property  in  the  state  might  have  been  with- 
drawn from  forced  sale  under  a  provision  of  the  state  Constitu- 
tion.' 

In  other  cases  in  the  Supreme  Court  of  the  United  States, 
whei-e  similar  questions  have  arisen,'  the  doctrine  thus  announced 
in  therftc^aof  Taney,  C.  J.,  and  Woodbury,  J., has  been,  in  effect, 
overruled.  But  it  was  not  until  the  year  1871  that  the  question 
came  directly  before  that  tribunal  for  decision,  when  it  was 
finally  settled — as  firmly  as  a  single  decision  of  the  highest 
jurisdiction  entitled  to  pass  upon  a  question  can  settle  it — that 
a  homestead  or  other  exemption  law,  in  so  far  as  it  attempts  to 
withdraw  from  the  reach  of  creditors  property  which  would  have 
been  within  their  reach  under  the  laws  in  force  at  the  time  of  the 
contnicting  of  the  debt,  and  especially  in  so  far  as  it  attempts  to 
divest  valid  liens  existing  at  the  date  of  its  passage,  is  unconsti- 
tutional and  void.* 

1  ChamWiss  v.  Phelps,  89  Ga.  886. 

«  Cook  V,  McChrisliftn,  4  Cal.  28.  In  The  Homestead  Cases,  22  Gratt  266,  Chris- 
tian, J.,  in  discussing  this  question,  showed  that,  if  the  property  existing  within  the 
limits  of  the  state  of  Virginia  were  equally  divided  among  the  householders  or  heads 
of  families,  all  of  it,  and  much  more,  would  he  exempt  under  the  homestead  law  of 
that  state ;  from  which  he  concluded  that  to  give  such  a  law  a  retroactive  effect  would 
be  "absolute  repudiation."  The  calculations  made  by  Judge  Christian  would  apply 
equally  well  to  the  homestead  laws  of  many  of  the  western  and  southern  states. 

»  McCracken  v.  Hayward,  2  How.  608 ;  Walker  v,  WTiitehead,  16  Wall.  817 ;  Von 
Hoffman  v.  Quincy,  4  Wall.  560. 

*  Gunn  V,  Barry,  16  Wall.  610  (reversing  Gunn  v.  Barry,  44  Gku  858).  In  this  case 
a  creditor  had  obtained  a  judgment  upon  a  debt  contracted  prior  to  the  adoption  of 
the  Constitution  of  1868,  by  which  the  then  existing  homestead  exemption  was  greatly 
increased.  This  judgment,  under  the  laws  of  Georgia,  became  a  lien  upon  certain  land 
of  the  debtor.  This  land  he  subsequently  claimed  as  his  homestead.  In  the  opinion  of 
the  Supreme  Court  of  the  United  States,  delivered  by  Mr.  Justice  Swayne,  great  stress  is 
laid  upon  the  fact  that  the  state  constitutional  ordinance,  as  upheld  by  the  state  court, 
operated  to  uproot  a  lien,  and  thus  to  divest  a  vested  right  But,  since  the  Supreme 
Court  of  the  United  States  has  held  that  a  state  law  is  not  in  derogation  of  any  pro- 
vision of  the  Constitution  of  the  United  States  simply  because  it  divests  a  vested  right, 
provided  it  does  not  also  impair  the  obligation  of  a  contract  (Beers  v.  Haughton, 
9  Pet  859 ;  Watson  v,  Mercer,  8  Pet  88),  it  follows  that  these  remarks  of  the  learned 
justice  were  only  collateral  to  the  real  point  involved,  namely,  that  the  ordinance,  as 
construed  by  the  court  below,  impaired  the  obligation  of  the  creditor's  contract ;  and 
the  decision  was  so  construed  by  the  Supreme  Court  of  Geoigia,  in  Jones  v.  Brandon, 
48  Ga.  598 ;  and  the  courts  of  this  and  other  states  in  which  the  question  has  subse- 
quently arisen  have  yielded  obedience  to  it  as  an  authoritative  exposition  of  this 
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§  11.  How  under  Constitution  of  Missouri.  —  lu  Missouri » 
exemption  laws  will  not  be  allowed  to  operate  retrospectively  ; 
hut  this  is  by  force  of  a  provision  in  the  Constitution  of  that 
state  that  the  Legislature  shall  not  pass  "  any  law  impairing  the 
obligation  of  contracts,  or  retrospective  in  its  operation."^  A. 
subsequent  case,  however,  affirming  the  same  doctrine,  places  it 
on  the  ground  that  laws  impairing  the  obligation  of  contracts  are 
prohibited  by  the  Constitution  of  the  United  States.^  This  being 
so,  the  prohibition  against  giving  the  statute  a  retrospective 
operation  is  thought  to  have  even  greater  force,  where  to  give  it 
such  an  effect  would  affect  injuriously  a  non-resident,  than  where 
it  would  so  affect  a  resident  of  the  state.' 

§  12.  Effect  of  declaring  Statute  unconstitutional — Home- 
stead under  preexisting  Law.  —  The  homestead  law  of  Georgia, 
thus  declared  unconstitutional  in  its  retroactive  effect,  was  a  com- 
plete substitution  for  the  law  previously  existing  there,  and  un- 
doubtedly repealed  it  by  implication..  In  holding,  in  obedience 
to  Gunn  v.  Barry,*  that  the  homestead  exemption  established  by 

principle.  Gbambliss  v.  Jordan,  50  Ga.  81 ;  Wofford  v.  Uaines,  68  Ga.  485 ;  Gunn  o. 
Thornton,  49  Ga.  880;  Clarke  v,  Trawick,  56  Ga.  859;  Larence  v,  Evans,  50  Ga.  216; 
Whittington  v.  Colbert,  50  Ga.  584 ;  Grant «.  Cosby,  61  Ga.  460 ;  Smith  v.  Whittle,  50 
Ga.  626 ;  Bumside  v.  Terry,  51  Ga.  186 ;  McPhee  v.  Guthrie,  51  Ga.  88 ;  Smith  o. 
Ezell,  51  Ga.  670 ;  PraU  v.  Atkins,  64  Ga.  569 ;  Wheeler  v.  Bedding,  66  Ga.  87 ;  Bush 
V.  Lester,  66  Ga.  679;  Lesley  v.  Phipps,  49  Miss. '790;  Pennington  v.  SefU,  49  Miss. 
528;  The  Homestead  Cases,  22  Gratt  266;  BusseU  v.  Eandolph,  26  Gratt  705;  Coch- 
ran V.  Darcy,  6  S.  C.  126 ;  s,  c,  1  C.  L.  J.  179 ;  Ex  parte  Hewett,  6  S.  C.  409 ;  De  La 
Howe  17.  Harper,  6  S.  C.  470.  The  Supremo  Court  of  North  Carolina,  while  admitting 
the  binding  authority  of  Gunn  v.  Barry,  holds  that  it  does  not  apply  to  their  constitu- 
tional ordinance  adopted  in  1868,  because  this  differs  from  that  of  Geoi^ia  in  that  it 
restricts,  rather  than  increases,  the  previously-existing  exemption.  But  this  court  under- 
stands Gunn  V,  Barry  to  go  no  flirther  than  to  hold  that  such  ordinances  are  invalid 
where  they  operate  to  divest  a  vested  rights  such  as  a  judgment  lien ;  a  supposition 
which  is  manifestly  erroneous  unless  such  vested  right  inheres  in  a  contract  in  such  a 
manner  that  a  state  law  or  constitutional  ordinance  which  destroys  it  impairs  also  the 
obligation  of  the  contract  Garrett  v,  Cheshire,  69  N.  C.  896 ;  see,  also,  Wilson  v. 
Sparks,  72  N.  C.  208 ;  Edwards  v.  Kearsey,  74  N.  C.  241 ;  Allen  v.  Shields,  72  N.  C.  504. 

»  Const  Mo.  1846,  art  13,  {  17;  Cunningham  v.  Grey,  20  Mo.  172;  Talley  v. 
Thompson,  20  Mo.  277. 

»  Harvey  v.  Wickham,  28  Mo.  116. 

*  Ibid,y  per  Scott,  J.  In  Iowa  the  lien  of  an  attachment  cannot  be  divested  by 
an  act  of  the  Legislature.  Hannahs  v.  Felt,  16  Iowa,  141 ;  Ryan  v.  Wessels,  16  lowa^ 
146. 

*  16  WaU.  610. 
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the  Constitution  of  1868  did  not  apply  to  debts  contracted  prior 
to  the  adoption  of  that  instrument,  the  court  held  *  that  a  judg- 
merit  setting  apart  a  homestead  under  the  act  of  1868  did  not 
conclude  creditors  whose  debts  were  contracted  prior  to  1868 ; 
as  to  them  the  debtor  took  the  homestead  cum  onere} 

Thus,  where,  pending  an  application  for  a  homestead  by  a 
debtor,  the  sheriff  sold  it  subject  to  the  homestead  right,  reserv- 
ing such  right  in  the  deed  made  to  the  purchaser,  it  was  held 
that  the  homestead,  upon  afterwards  being  set  apart,  was  subject 
to  levy  and  sale  at  the  instance  of  another  creditor,  whose  judg- 
ment was  for  a  debt  existing  prior  to  the  Constitution  of  1868.* 
But  it  was  held  in  Georgia  tliat  the  debtor,  or,  on  his  failure, 
his  wife,  might  apply  for  and  obtain  the  exemption  as  it  stood 
under  the  preexisting  law.*  The  same  conclusion  was  reached 
in  Mississippi.*  In  Georgia,  a  homestead  set  apart  to  a  debtor  in 
1869,  and  by  him  subsequently  conveyed,  for  a  valuable  consider- 
ation, to  a  third  person,  with  the  approval  of  the  ordinary,  was 
nevertheless  held  subject  to  execution  upon  a  judgment  rendered 
against  the  debtor  before  the  adoption  of  the  Constitution  of 
1868.*  And  where,  prior  to  the  Constitution  of  1868,  a  pei-son 
executed  a  mortgage  of  real  property  to  secure  a  debt,  and  after 
the  adoption  of  the  Constitution,  but  before  the  decision  of  the 
Supreme  Court  of  the  United  States  in  Gunn  v.  Barry,  the 
mortgage  was  foreclosed  and  execution  issued,  and,  thei'eupon, 
the  mortgagee  caused  the  mortgaged  premises  to  be  set  apart  as 
his  homestead,  under  the  act  of  1868,  and  afterwards,  with  the 

>  Chambliss  v.  Jordan,  60  Ga.  Sl ;  Grant  v.  Cosby,  61  Ga.  460.  But  in  this  case 
McCay,  J.,  intimated  his  individual  opinion  that  the  act  of  1868  was  not  void  as 
against  any  old  debt,  except  in  cases  where  it  had  operated  to  impair  the  obligation  of 
the  contract,  and  that  the  contract  was  not  impaired  if  the  homestead  actually  ob- 
tained by  the  debtor  was  no  more  than  was  allowed  him  imder  the  law  at  the  date  of 
the  contract  It  also  seemed  to  him  that  a  homestead  under  the  act  of  1868  was  good 
even  as  against  an  old  debt,  where  it  was  no  larger  than  was  allowed  by  law  at  the  date 
of  the  contract,  and  good  also  for  as  much  as  was  allowed,  and  void  only  as  to  the 
excess. 

>  Wofford  V,  Gaines,  68  G^  486;  Gunn  v.  Thornton,  49  Gki.  880. 

>  Clarke  v.  Trawick,  66  Ga.  869. 

«  Larence  «.  Evans,  60  Ga.  216;  Whittington  v.  Colbert,  60  G^  684;    Grant  v. 
Goeby,  61  Ga.  460. 
^  Lessby  v.  Phipps,  49  Miss.  790 ;  Pennington  v.  Seal,  49  Miss.  618. 
«  Smith  V,  Whittle,  60  Ga.  626. 
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consent  of  the  ordinaiy,  as  provided  in  that  act,  sold  the  same  to 
an  innocent  third  person  for  their  full  value,  and  such  innocent 
purchaser- put  valuable  improvements  thereon,  and,  after  the 
decision  of  the  Supreme  Court  of  the  United  States  in  Gunn  v. 
Barry,  the  mortgagee  sought  to  enforce  his  decree  against  the 
property,  it  was  held  that  the  property  should  be  sold,  and  the 
proven  value  of  the  premises  at  the  time  they  were,  sold  by  the 
mortgageor  should  be  paid  to  the  mortgagees,  with  interest,  and 
that  the  residue,  if  anything,  should  go  to  the  purchaser  as  com- 
pensation for  his  improvements.^  And  where  a  conveyance  by 
a  judgment-debtor  of  his  homestead  to  his  judgment-creditor, 
whose  judgments  antedated  the  Constitution  of  1868,  was,  before 
the  decision  of  the  Supreme  Court  of  the  United  Stiites  ia 
Gunn  V.  Barry,  held  void  because  the  ordinary  by  whom  the 
conveyance  was  approved  was  related  to  the  judgmentr-creditor,* 
the  deed  was,  after  Gunn  v.  BaiTy,  held  good  as  against  the 
debtor  and  his  wife,  as  claimants  of  the  homestead.'  And  it 
was  held  that  possession,  under  an  order  setting  apart  a  home- 
stead to  the  wife  of  the  defendant  in  execution,  could  not  be 
tacked  to  subsequent  possessions  to  protect  the  purchaser,  under 
section  3583  of  the  Georgia  Code,  from  seizure  of  the  homestead 
under  an  execution  based  on  a  debt  contracted  prior  to  the  adop- 
tion of  the  Constitution  of  1868.*  And  the  court  went  so  far  as 
to  hold  that  debts  due  prior  to  the  Constitution  of  1868  are  in  the 
natui*e  of  incutnbrances  on  the  homestead,  like  unpaid  purchase- 
money,  or  money  expended  for  improvements  thereon  ;  and  that, 
when  the  homestead  is  sold  and  the  money  brought  into  court,  by 
virtue  of  such  old  debts,  such  debts,  though  the  judgments  thereon 
be  younger  than  judgments  or  liens  on  debts  since  the  Constitution 
of  1868,  will  take  the  money  accruing  from  the  homestead  in 
preference  to  such  older  judgments  founded  on  debts  contracted 

»  McPhee  v,  Guthrie,  61  Ga.  83. 

=»  Bumside  v,  Terry,  45  Ga.  621. 

»  Bumside  v,  Terry,  51  Ga.  186. 

♦  Smith  V.  Ezell,  61  Ga.  670.  This  section  of  the  Georgia  Code  provides  that,  "  when 
any  person  has,  bona  fide  and  for  a  valuable  consideration,  purchased  real  or  personal 
property,  and  has  been  in  possession  of  such  real  property  for  four  years,  or  of  such 
personal  property  two  years,  the  same  shall  be  discharged  from  the  lien  of  any  judg- 
ment against  the  persons  from  whom  he  purchased.'' 
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since  the  Constitution.^  And  a  sheriff  could  not  excuse  himself 
for  failure  to  sell  under  a,  Jieii  facias  on  the  ground  that  the  proi>- 
erty  had  been  set  apart  as  a  homestead  under  the  act  of  1868 , 
unless  he  could  show  that  it  was  not  greater  in  quantity  or  value 
than  the  exemption  allowed  by  law  prior  to  the  adoption  of 
the  Constitution   of  1868.* 

Another  consequence  of  the  decision  of  the  Supreme  Couit  of 
the  United  States  in  Gunn  v.  BaiTy  was  that  where,  prior  to 
that  decision,  the  United  States  District  Couit,  sittinsr  as  a  court 
of  bankruptcy,  set  apart  to  a  bankrupt,  as  his  homestead,  certain 
real  estate  upon  which  there  existed  the  lien  of  a  judgment  ren- 
dered prior  to  the  Constitution  of  1868,  and  the  bankrupt  was 
afterwards  regularly  discharged,  the  lien  of  the  judgment  still 
bound  the  land,  and  was  enforceable  in  the  state  court.  The 
reason  given  by  the  court  for  so  holding  was  that  the  provision 
of  the  bankrupt  law,  which  adopts  the  laws  of  the  several  states 
in  force  in  the  year  1871  as  the  limit  of  the  exemptions  to  which 
bankrupts  are  entitled,'  must  be  held  to  api>ly  only  to  such  laws 
as  are  valid  under  the  Constitution  of  the  United  States ;  and, 
hence,  the  only  law  which  could  properly  have  been  applied  by 
the  court  of  bankrui)tcy  was  the  homestead  law  embodied  in  the 
Code  of  Georgia  as  it  existed  prior  to  the  year  1868.* 

§  13.  LiCgrislative  Control  over  Homesteads  guaranteed  by 
Constitutions  —  Enlarging  Boundaries  of  Cities.  -^  In  some  of 
the  states  the  converse  question  has  arisen  :  whether  a  man  has, 
under  any  circumstances,  a  constitutional  right  not  to  pay  his 
debts  which  may  not  be  impaired  by  subsequent  legislation.  In 
other  words,  suppose  a  person  has  had  a  homestead  regularly  laid 
ofi*to  him,  under  a  statute  defining  its  extent  and  value ;  can  the 

*  Pratt  V.  Atkins,  64  Gku  669.  The  younger  debt,  which  had  passed  into  the  elder 
judgment  in  this  case,  was  secured  by  a  mortgage.  But,  even  if  this  had  not  been  so, 
this  case  must  stand  as  a  palpable  judicial  blunder  unless  there  is  something  in  the 
Geoi^a  statute  relating  to  the  liens  of  judgments  to  support  it ;  and  we  do  not  find  that 
there  is.  It  in  effect  decides  that  an  elder  simple  contract  debt  is  to  be  preferred  to  a 
younger  lien  debt;  that  is,  it  elevates  all  debts  to  the  dignity  of  lien  debts  having  pri- 
ority from  the  date  when  they  were  created. 

*  Wheeler  v.  Redding,  56  Ga.  87. 
8  U.  S.  Rev.  Stat.,  {  6046. 

*  Bush  V.  Lester,  66  Ga.  679. 

19 


§   13         POLICY   AND   CONSTRUCTION   OF   EXEMPTION  LAWS. 

Legislature,  by  a  subsequent  act,  reduce  the  quantity  and  value 
of  the  homestead  exemption,  and  expose  any  portion  of  the  home- 
stead so  laid  off  to  debts  contracted  while  the  former  law  was  in 
force?  The  Constitution  of  Wisconsin  provides  that  **  the  privi- 
lege of  the  debtor  to  enjoy  the  necessary  comforts  of  life  shall 
be  recognized  by  wholesome  laws  exempting  a  reasonable  amount 
of  property  from  seizure  or  sale  for  the  payment  of  any  debt  or 
liability  hereafter  contracted."*  In  a  well-considered  case  it 
was  held  that,  after  the  Legislature  had  passed  laws  giving  effect 
to  this  provision,  it  could  not  abrogate  them  entirely,  without 
the  contemporaneous  passage  of  substitutes.  But  it  was  said 
that  the  privileges  extended  to  debtors  by  the  existing  exemption 
laws  were  not,  as  to  the  particular  property  which  came  within 
their  protection,  vested  rights.  The  Legislature  might  modify 
those  laws  by  general  enactments  affecting  all  debtors  alike, 
according  to  the  classes  into  which  they  were  then  divided,  pro- 
vided such  enactments  did  not  amount  to  a  total  repeal  of  all 
exemptions,  but  left  the  debtors  in  the  enjoyment  of  so  much  of 
the  necessary  comforts  of  life  that  the  court  could  not  say 
readily,  and  without  hesitation,  that  the  duty  imposed  by  that 
section  of  the  Constitution  was  left  unexecuted.  And,  since  the 
Legislature  might  abridge  the  privileges  of  debtors  by  laws 
which  operated  directly  upon  the  property,  it  might,  of  course, 
accomplish  the  same  thing  as  an  incident  of  the  power  it  possessed 
to  enlarge  the  boundaries  of  cities  so  as  to  embrace  lands  used  for 
agricultural  purposes  and  occupied  as  homesteads.* 

»  Const  Wis.,  art  1,  {  17. 

»  BuU  r.  Conroe,  13  Wis.  238;  reaffirmed  in  Parker  v.  King,  16  Wis.  223.  The 
former  case  arose  in  this  way :  A  statute  adopted  subsequently  to  the  Constitution 
provided  as  follows :  "  A  homestead,  consisting  of  any  quantity  of  land  not  exceeding 
forty  acres,  used  for  agricultural  purposes,  and  the  dwelling-house  thereon  and  its 
appurtenances,  to  be  selected  by  the  owner  thereof,  and  not  included  in  any  town  plat, 
or  city,  or  village ;  or,  instead  thereof,  at  the  option  of  the  owner,  a  quantity  of  land  not 
exceeding  in  amount  one-fourth  of  an  acre,  being  within  a  recoixled  town  plat,  or  city, 
or  village,  and  the  dwelling-house  thereon  and  its  appurtenances,  owned  and  oc- 
cupied by  any  resident  of  the  state,  shall  not  be  subject  to  forced  sale  on  execution, 
or  any  other  final  process  from  a  court,  for  any  debt  or  liability  contracted  after  the 
first  day  of  January,  in  the  year  one  thousand  eight  hundred  and  forty-nine."  Bev. 
Stat  Wis.  1849,  J  61,  p.  640.  In  Bull  v.  Conroe,  18  Wis.  233,  a  homestead  of  twenty- 
two  acres  of  land,  used  for  agricultural  purposes  only,  and  as  such  exempt  from  forced 
sale  on  execution,  or  other  final  process,  under  the  above  statute,  was,  by  a  subsequent 
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§  14.  Continned.  —  A  different  view  was  taken  of  the  question 
in  Iowa,  in  a  cuse  where  the  debtor  had  acquired  a  homestead 
near  the  limits  of  an  incorporated  city  before  the  debt  sued  on 
was  contracted,  and  the  Legislature  had  afterwards  passed  an 
act  extending  the  limits  of  the  city  so  as  to  embrace  his  homestead 
therein.  Under  the  statute  governi:)g  the  case^  he  was  entitled 
to  a  homestead,  '*if  within  a  town  plat^**  one-half  acre  in  ex- 
tent, and,  '*if  not  within  a  town  plat,"  not  embracing  in  the 
aggregate  more  than  forty  acres.  The  debtor  claimed  as  exempt 
six  acres  thus  embraced  within  the  city  limits.  The  conclusion  of 
the  court  appears  to  be  ( 1 )  that  the  mere  fact  of  being  within 
the  city  limits  did  not  bring  his  homestead  **  within  a  town 
plat,"  as  contemplated  by  the  Code;  and  (2)  that  neither  the 
Legislature  nor  the  municipal  corporation  could  compel  a  man  to 
subdivide  his  homestead  into  lots  and  blocks,  so  as  to  reduce 
the  quantity  exempt  from  execution  under  the  Code.' 


act  of  the  Legislature,  annexed  and  included  within  the  limits  of  the  city  of  Racine, 
against  the  wishes  of  the  owner,  who  still  continued  to  use  it  for  agricultural  purposes 
only,  and  to  occupy  it  as  his  homestead.  The  court  held  that,  after  its  annexation  to 
the  city,  the  right  of  homestead  therein  was  no  longer  governed  hy  the  provisions  of 
the  law  relating  to  rural  homesteads.    See  Bramhle  v.  Twilley,  41  Md.  486. 

i  Code  Iowa,  ed.  1861,  J  1261. 

'  Finley  v.  Dietrick,  12  Iowa,  616.  Baldwin,  J.,  who  delivered  the  opinion  of  the 
court,  said:  "The  property  claimed  as  exempt  never  was,  hy  the  complainant  or  any 
other  person,  so  platted.  The  Legislature,  hy  the  act  extending  the  corporate  limits 
ofDuhuque,  brought  the  property  in  controversy  into  the  city  limits.  Prior  to  this 
act  the  complainant  was  entitled  to  his  land  as  his  homestead ;  and  did  this  act  change 
the  right?  AVe  think  not  The  owner  of  a  homestead,  his  wife  concurring,  may  dis- 
pose of  the  same  in  any  manner  that  may  seem  proper ;  but,  the  homestead  right 
having  once  legally  attached,  it  cannot  be  taken  away  without  the  consent  of  the 
owner.  The  owner  has  a  right  to  plat  his  homestead,  and  to  divide  it  into  lots  for 
town  or  city  purposes ;  and  when  so  platted,  and  the  plats  acknowledged  and  recorded, 
he  cannot  claim  the  homestead  in  acres,  but  an  incorporated  city  or  legislature  cannot 
compel  him  to  so  subdivide  his  property.  The  value  of  the  homestead  cannot  change 
the  right  of  the  owner  to  its  exemption.  The  law  confers  this  bounty  upon  both  the 
rich  and  poor.  The  creditor  gives  credit  with  the  fUU  knowledge  of  the  law,  and,  if  the 
whole  of  the  debtor's  wealth  is  in  his  homestead,  it  is  free  from  the  reach  of  the 
creditors."  "Wright,  J.,  dissented.  A  similar  view  has  been  taken  of  the  question  in 
Texas,  but  upon  grounds  which  do  not  involve  the  constitutional  question  here  under 
discussion.  Taylor  v.  Boulware,  17  Texas,  74;  Bassett  v.  Hessner,  80  Texas,  604; 
Nolan  V.  Beed,  88  Texas,  426 ;  see,  also,  Ragland  v.  Bogers,  84  Texas,  617 ;  s.  c,  42 
Texas,  422 ;  Iken  v.  Olenick,  42  Texas,  196;  Sarahas  v.  Fenlon,  6  Kan.  692. 
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§  15.  Continued — Liegislati¥e  Exceptions  declared  valid. — 

In  Georgia  the  question  arose  under  a  statute  providing  that  the 
existing  homestead  exemption  should  not  obtain  as  against  debts 
contracted  for  the  purchase'  of  the  particular  property ;  ^  and  it 
was  held  that  such  statute  was  retrospective,  and  that,  in  its 
operation  upon  preexisting  contracts,  it  was  valid.*  The  reason- 
iucr  of  the  court  was  that  such  a  statute  did  not  diminish^  but 
enlarged^  the  remedy  of  the  creditor,  and  that  it  hence  did  not 
impair y  but  increased^  the  obligation  of  the  contract ;  and  that 
the  homestead  exemption  is  a  privilege,  a  matter  of  grace  or 
favor,  and  not  a  vested  rigbt.^ 

»  Ga.  Act  Feb.  27,  1874. 

*  Sparger  v.  Cumpton,  54  Ga.  355 ;  Harris  v.  Glenn,  56  Ga.  94.  In  South  Carolina 
it  has  been  held  that  the  exception  in  the  Constitution  of  1868,  and  the  acts  of  Assembly 
since  passed,  that  the  family  homestead  shall  not  be  exempt  from  levy  and  sale  for 
debts  contracted  in  the  erection  of  improvements  thereon,  applied  to  debts  contracted 
for  such  purpose  before  the  Constitution  was  adopted.  Allen  v.  Harley,  8  8.  C. 
(N.  8.)  412. 

»  In  the  former  case  McCay,  J.,  said:  "The  contract  in  this  case  is  the  debtor's 
agreement  to  pay.  The  constitutional  provision  is  that  this  obligation  shall  not  be 
impaired.  The  courts  have  held  that  materially  to  lessen  the  remedies  lessens, 
weakens,  and  impairs  this  obligation.  No  court  has  ever  held  that  the  remedy  cannot 
be  enlarged,  since  in  no  sense  can  that  impair  the  obligation  to  pay.  The  debtor's 
promise  is  absolute.  The  contract  casts  on  him  the  obligation  to  pay.  No  additional 
remedy  can  add  to  that  obligation.  No  law,  however  harsh,  the  object  and  effect  of 
which  is  to  compel  men  to  do  what  they  have  promised  to  do,  can,  in  any  sense,  be 
said  to  add  to  the  promise — increase  the  obligation.  It  may,  too,  be  remarked  that 
there  is  no  constitutional  prohibition  against  increasing  or  adding  to  the  obligtition  of 
a  contract ;  and,  if  a  state  were  to  pass  a  law  that  contracts  made  at  one  rate  of  interest 
should  bear  a  higher  rate,  there  is  nothing  in  the  Constitution  of  the  United  States 
making  such  a  law  void.  It  was  impairing — lessening — the  obligation  of  contracts  that 
was  the  evil,  and  the  Constitution  leaves  the  states  free  to  pass  any  laws  they  please 
which  may  increase  or  strengthen  the  obligation ;  so  that,  if  the  effect  of  the  act  of 
1874  is  to  put  a  debtor  under  a  greater  obligation  to  pay  his  debts  than  he  was  before, 
article  1,  section  10,  paragraph  1,  of  the  Constitution  of  the  United  States  does  not 
make  the  act  invalid.  That  only  prohibits  impairing  the  obligation  of  contracts — 
lessening  the  liability  of  the  promisor.  It  was  left  to  the  states  to  legislate  at  their 
discretion  so  as  to  strengthen  and  increase  the  obligation,  I  suppose,  on  the  idea  that 
it  was  impossible  to  add  to  the  obligation,  that  being  in  its  nature  absolute.  At  any 
rate,  the  states  are  not  prohibited  from  increasing  this  obligation  by  better  remedies ; 
nor  does  the  act  of  1874  impair  any  vested  right  in  the  debtor  or  his  family.  It  seems 
absurd  to  say  that  a  debtor  can  have  a  vested  right  to  keep  property  against  a  debt 
contracted  for  its  purchase,  or,  indeed,  a  vested  right  in  any  exemption.  As  to  him 
the  law  grants  the  exemption  as  a  boon,  and  because  the  state  does  not  care  to  lend  its 
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§  16.  Conttnued  —  Liegrislative  Exceptions  declared  void. — 
It  must  be  obvious,  however,  that,  where  the  Constitution  of  a 
state  provides  for  a  homestead  exemption  and  defines  such  exemp- 
tion in  any  distinct  particular,  the  Legislature  cannot  diminish  the 
exemption  in  that  particular  without  an  express  grant  of  power 
in  the  Constitution  so  to  do.^  Thus,  if  the  Constitution  provided 
that  there  should  be  exempt  from  forced  sale  in  the  hands  of 
every  citizen  of  the  state  a  homestead  consisting,  in  the  country, 
of  160  acres  of  land,  and  of  the  value  of  $2,000,  a  legislative 
act  providing  that  the  rural  homestead  should  consist  of  but  eighty 
acres  of  land,  and  should  not  exceed  $1,000  in  value,  would  be 
clearly  void.  So,  if  the  Constitution  provided  that  the  exemp- 
tion should  be  good  as  against  all  debts j  the  Legislature  could  not 

aid  to  push  an  unfortunate  to  the  wall.  Its  own  public  policy  requires  it»  and  that 
alone  is  the  object  The  exemption  is  not  a  right  of  the  debtor.  Perhaps,  after  a 
homestead  is  laid  off,  under  our  law  the  wife  or  children  have  vested  rights ;  but,  until 
then,  even  they  have  none.  If  there  be  nothing  in  the  act  of  1874  impairing  the 
obligation  of  the  contract  entered  into  between  the  parties  on  the  day  the  contract  on 
which  this  judgment  was  obtained  was  made,  then  the  right  to  the  homestead  as 
against  the  debt  must  stand  according  to  the  law  at  the  time  the  homestead  is  applied 
for.  It  is  then  the  favor  is  asked — it  is  then  the  state  is  appealed  to  to  declare  the 
exemption.  No  right  is  vested,  until  this  is  done,  in  any  one.  Could  not  the  state 
repeal  all  these  laws?  la  it  possible  that  the  right  to  go  into  bankruptcy,  or  to  take 
the  homestead,  is  a  vested  right?  Gould  not  the  state  restore  imprisonment  for  debt, 
even  as  to  past  contracts?  These  are  not  rights  in  debtors.  They  are  only  declara- 
tions by  the  state  that  it  will  not  exercise  its  power  in  favor  of  creditors  to  this  extent; 
and  it  is  competent  to  exercise  such  power  whenever  the  proper  law-making  power 
sees  fit  to  determine  otherwise."    Sparger  v.  Cumpton,  54  Ga.  859. 

In  the  second  case  Bleckley,  J.,  said:  ''Debtors  have  no  vested  right  not  to  pay 
their  debts.  What  they  have,  and  what  they  acquire,  the  state  may  subject  to  legal 
process  for  the  satisfaction  of  creditors.  K  the  state  will  furnish  the  process  and  allow 
it  to  run,  nothing  that  debtors  own  is  beyond  its  reach.  There  is  no  fastness  that  can 
afford  shelter  against  the  public  authority.  Exemption  of  property  from  levy  and 
sale  for  the  payment  of  debts  is  but  a  privilege  for  the  time  being — mere  grace  and 
favor — dependent  on  the  will  of  the  state.  An  exemption  which  exists  by  statute 
may  be  reduced  or  withdrawn  by  statute,  and  even  constitutional  exemptions  may  be 
terminated  by  the  same  power  that  created  them — the  people — expressing  tiieir 
sovereign  will  by  amendment  of  the  organic  law.  Exemption  is  but  a  statutory  or 
constitutional  shield,  which  being  removed,  the  exposure  to  process  is  the  same  as  if  it 
had  never  been  interposed.  13  Wis.  288;  Cooley's  Const  Lim.  888;  88  Ga.  (Supp.) 
38.  So  long  as  the  law  exists  by  which  exemption  is  granted  and  secured,  the  right 
to  enjoy  the  exemption  exists,  and  should  have  the  same  protection  from  judicial 
tribunals  that  is  accorded  to  any  other  right  But,  when  the  law  is  gone,  the  right  is 
g^ne."    Harris  ».  Glenn.  56  Ga,  96. 

»  MarUn  v.  Hughes,  67  N.  C.  296. 
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SUV  that  it  should  not  be  good  as  against  a  particular  class  of 
debts.  Accordingly*  where  the  Constitution  of  a  state  provided 
that*' a  reasonable  amount  of  property  shall  be  exempt  from 
seizure  and  sale  for  the  payment  of  any  debt  or  liability ^'^^  '  it 
was  held  that  an  exemption  law  excepting  from  its  operation 
debts  or  liabilities  for  wages  due  to  clerks^  laborers,  or  mechan- 
ics was  void.^  A  constitutional  provision  which  prescribes  that 
the  homestead  *'  shall  be  exempt  from  a  forced  sale  under  any 
process  of  law,  and  shall  not  be  alienated  without  the  joint  con- 
sent of  husband  and  wife,  •  •  *  provided  tlie  provisions 
of  this  section  shall  not  apply  to  any  process  of  law  obtained  by 
virtue  of  a  lien  given  by  consent  of  both  husband  and  wife,"  etc., 
has  been  held  expressly  to  prohibit  the  Legislature  from  exempt- 
ing the  homestead  from  forced  sale  upon  a  lien  created  by  the 
husband  and  wife  for  a  loan  or  indebtedness.' 

§  17.    Constitutional  Provision  directory  to  liegislatore. — 

A  constitutional  provision  that  **  the  Legislature  shall  protect  by 
law  from  forced  sale  a  certain  portion  of  the  homestead  and  other 
property  of  all  heads  of  families"  did  not  of  itself  create 
homestead  rights,  nor  vest  them  in  persons  falling  within  the 
general  description  of  heads  of  families,  but  was  simply  dirv^ctory 
to  the  Legislature.  It  was,  therefore,  competent  to  provide  that, 
after  a  given  date,  existing  homesteads  should  cease  to  be  such 
unless  the  claimant  should  tile  for  record,  in  the  office  of  the  re- 
corder of  deeds,  a  declaration ^  describing  certain  premises  and 
expressing  an  intention  to  claim  them  as  a  homestead.^ 

§  18.  A  Change  in  the  Form  and  Phraseology  of  an  exemp- 
tion law,  by  its  being  embodied  in  a  general  code  of  statute  law, 
will  not  impair  any  rights  which  a  debtor  may  have  acquired  in  a 
homestead  before  the  coditication.^ 

'  Const  Minn.,  art.  1,  {  12. 

^  Tuttle  V,  Strout,  7  Minn.  465;  Cogel  c.  Mickow,  11  Minn.  475;  Coleman  v.  Bal- 
landi,  22  Minn.  147. 

*  Dunker  t>.  Chedic,  4  Nev.  378. 

*  Noblo  0.  Hook,  24  Cal.  639 ;  compare  Hawthorne  v.  Smith,  3  Nev.  187. 

^  Bridgman  v.  Wilcut,  4  Greene  (Iowa),  663.  The  homestead  in  this  case  was 
claimed  under  the  Iowa  Homestead  Act  ot*  1849,  the  debt  having  been  contracted  sub- 
sequently to  that  date.     The  laws  ot*  lowu,  including  this  one,  were  codified  in  1851. 

24 


EXTKA-TERRITOBIAL   FORCE   OF   EXEMPTION    LAWS.         §   20 

§  19.  Constiraction  In  pari  Materia.  —  Where  there  are  sev- 
eral successive  statutes  of  exemption  manifestly  a  part  of  one 
general  scheme,  the  later  ones  enlarging,  restricting,  or  modify- 
ing, but  not  repealing,  the  earlier,  they  will  be  construed  together 
as  a  part  of  one  general  statute.*  Therefore,  the  words  in  the 
Code  of  Tennessee,*  '<  the  property  exempt  by  law  from  execu- 
tion," embrace  all  property  which  may  at  any  time  be  exempted 
by  legislative  enactment.^  So,  the  penalty  given  by  a  particu- 
lar statute  against  an  officer  for  selling  exempt  property  applied 
to  subsequent  statutes  creating  additional  exemptions,  without 
express  words  in  any  of  the  statutes  indicating  such  an  applica- 
tion.* 

§  20.  Extra-territorial  Force  of  Exemption  Laws  —  Debtor 
residing  on  State  Liine.  —  A  court  will  not,  in  a  controversy 
relating  to  a  seizure  of  goods  in  its  own  state,  give  effect  to  the 
exemption  laws  of  another  state.*  Thus,  where  a  planter  resided 
near  the  line  between  Alabama  and  Mississippi,  his  dwelling 
situated  in  Mississippi,  but  most  of  his  plantation  in  Alabama, 
he  could  not  maintain  trespass  in  the  courts  of  Alabama  against 
an  officer  for  seizing  his  horee  under  an  attachment,  since  the 
stsitute  of  Alabama,  under  which  he  claimed  his  horse  as  exempt 
from  seizure,  reserved  the  exemption  in  terms  **for  the  use  of 

The  court,  Greene,  J.,  said :  "  The  homestead  law  in  force  at  the  date  of  the  con- 
tract having  become  a  part  of  it,  the  superseding  of  that  law  by  the  substitution  of 
the  new  law  in  the  Code  cannot  deprive  the  debtor  and  his  family  of  their  homestead 
rights,  nor  could  the  repeal  of  the  homestead  law  weaken  or  impair  the  contracts 
made,  or  divest  rights  acquired,  while  the  law  was  in  force.  The  debtor's  rig..t  to 
the  homestead  was  acquired  under  the  law  of  1849,  and  his  homestead  established 
while  that  law  was  in  force,  and  his  petition  presents  a  prirna-fade  case,  showing  his 
right  to  the  premises  as  exempt  from  a  forced  sale  under  that  law.  This  right  was  not 
acquired  under  the  Code,  nor  was  it  divested  or  impaired  by  it,  and  still  the  same 
homestead  policy  is  continued  and  protected,  and  the  law  of  1849  is  recognized  by  the 
Code." 

1  Merriman  v.  Lacefield,  4  Heisk.  221 ;  The  State  w.  Haggard,  1  Humph.  300. 

2  ?2288. 

•  Merriman  ».  Lacefield,  4  Heisk.  221. 

♦  The  State  v.  Haggard,  1  Humph.  390. 

*  Boykin  v.  Edwards,  21  Ala,  261;  Morgan  v,  Neville,  74  Pa.  St  52;  Newell  v. 
Hayden,  8  Iowa,  140 ;  Helfenstcin  v.  Cave,  3  Iowa,  287 ;  Baltimore,  etc.,  li.  R.  Co.  i;. 
May,  25  Ohio  St.  347.  Contra^  Pierce  o,  Chicago,  etc.,  Ry.  Co.,  36  Wis.  388 ;  ».  c, 
2  C.  L.  J.  377. 
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every  family  m  this  siatCy**  and  neither  he  nor  his  family  resided 
ill  Alabama.  Nor  could  he  claim  the  benefit  of  the  exemption 
law  of  Mississippi,  since  that  could  have  no  force  in  Alabama.^ 

§  21.  Continued  —  Gamisliment  of  Wages  in  another 
State. — In  the  case  cited  from  Pennsylvania,  Morgan  owed  Neville 
wages  for  labor  contracted  for  and  performed  in  Pennsylvauiii, 
and  Neville  owed  Shannon  for  goods  sold  to  him  in  Pennsylvania, 
where  the  three  were  residents.  Shannon,  finding  Morgan  in  the 
state  of  Maryland,  sued  out  an  attachment  there,  and  attached 
ill  the  hands  of  Morgan  the  amount  due  by  Morgan  to  Neville. 
Morgan  gave  notice  of  this  proceeding  to  Neville.  There  was 
no  evidence  of  any  collusion  between  Shannon  and  Morgan,  the 
garnishee.  Judgment  was  rendered  against  Morgan,  as  garnishee, 
by  default,  and  he  paid  over  the  amount  adjudged  against  him. 
Neville  afterwards  sued  Morgan  in  Pennsylvania,  and  it  was  held 
that  the  payment  of  the  debt  in  pursuance  of  the  judgment  of 
the  justice  of  the  peace  in  Maryland  was  a  good  defense  to  the 
action.''  This  question  frequently  arises  where  the  employer  is  a 
railway  corporation  operating  a  line  of  railway  extending  through 
different  stjites.  A  creditor  of  one  of  its  employees  sends  his  bill 
for  collection  to  an  attornev  in  another  state,  in  which  the  cor- 
poration  has  offices ;  it  is  there  sued  on ;  the  corporation  is 
served  with  garnishment,  and  judgment  is  rendered  against  it, 
as  garnisliee,  for  the  amount  found  due  the  employee.  The 
employee  has  had  no  notice  of  this  proceeding,  and  afterwards 
sues  the  corporation  for  money  which  it  has  thus  paid,  under 
compulsory  process,  to  his  creditor.  What  is  the  law  of  such  a 
case?  In  Ohio  it  is  held  that  the  employee  cannot  recover,'  But 
the  courts  of  that  state  will  enjoin  their  own  citizens  from  thus 
going  into  another  to  evade  the  exemption  laws  of  their  own 
state  .^ 

§  22.  Continued — Rule  in  Wisconsin. — In  the  case  quoted 
from  Wisconsin  a  different  view  was  tiiken.     There,  a  i*ailwaj 

•  Boykin  ».  Edwards,  su/n'a. 

*  Morgan  v.  NoviUe,  74  Pa.  St  62. 

»  Baltimore,  etc.,  R.  R.  Co.  v.  May,  25  Ohio  St  G47. 
«  Snook  V.  Sneteer,  25  Ohio  St  516. 
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corporation  existed  under  the  laws  both  of  Illinois  and  Wisconsin, 
and  a  portion  of  its  road  lay  in  each  of  those  states.  Now,  in 
Wisconsin  there  was  a  law  exempting  the  wages  of  certain  per- 
sons, to  the  extent  of  the  amount  due  for  sixty  days*  work,  from 
attachment  or  execution  ;  but  whether  there  was  such  a  law  in 
Illinois  the  case  did  not  ascertain.  The  company  owed  one  of 
its  employees  a  debt.  This  employee  resided  in  Wisconsin,  and 
the  debt  was  exempt  from  attachment  under  the  Wisconsin  law. 
A  creditor  of  this  employee,  who  also  resided  in  Wisconsin, 
brought  suit  against  him  by  attachment,  in  Chicago,  Illinois, 
garnished  the  defendant  company,  who  answered  to  the  fivct  of 
their  indebtedness  to  the  employee,  and  upon  their  answer  judg- 
ment was  rendered  against  them  and  satisfaction  had.  These 
proceedings  were  wholly  ex  partly  so  far  as  the  employee  was 
concerned.  The  question  in  the  case,  therefore,  was.  Can  the 
employee  of  the  defendant  company  sue  it  in  Wisconsin  and 
recover  his  wages,  notwithstanding  the  defendant  company  has 
paid  such  wages  to  the  employee's  creditor,  under  compiilsory 
process,  hi  Illinois?  The  court  held  (1)  that  it  was  their  duty 
to  notify  him  of  the  proceedings ;  (2)  that  it  was  their  duty  to 
set  up  the  defense  that  the  wages  were,  under  the  laws  of  Wis- 
consin, exempt  from  execution  ;  (3)  that  they  would  presume  the 
exemption  law  of  Illinois  to  be  the  same  as  that  of  Wisconsin  — 
which  was  not  the  fact.* 

§  23.  Rule  In  Iowa  —  Conclusion.  —  This  case  has  been 
severely,  perhaps  unduly,  criticised,*^  and  has  been  pronounced 
by  an  able  text-writer  *'  utterly  indefensible.'"*  Its  authority  is 
denied  by  the  Supreme  Court  of  Iowa,  which,  on  a  similar  state 
of  facts,  holds  that  the  garnishee  owes  no  duty  to  its  employee 
to  defend  the  suit  for  him,  nor  even  to  notify  him  of  the  pro- 
ceedings. The  court  says:  <*It  certainly  would  be  far  from 
reasonable  to  require  a  corporation  employing  hundreds  of  men 
to  be  so  familiar  with  the  domestic  relations  of  its  emj^loyees  as 
that  all  its  officers  upon  whom  legal  service  of  garnishment  might 

»  Pierce  t7.  Chicago,  etc.,  R.  R  Co.,  33  Wis.  388. 
«  2  C.  L.  J.  874,  878,  447. 
'  Freem.  on  Ex.,  {  200,  note. 

27 


§  24         POLICY   AND    CONSTRUCTION   OF   EXEMPTION   LAWS. 

be  made  should  have  knowledge  that  a  particular  employee  was 
a  married  man.  Further,  it  seems  to  us  that  the  rule  established 
in  that  case  ignores  the  fact  that  the  proceedings  in  garnishment 
were  entitled  to  full  faith  and  credit  as  a  judgment  of  a  sister 
state ;  and  that,  being  proceedings  in  rem^  and  the  debt  being 
condemned  by  a  court  having  jurisdiction,  the  judgment  cannot 
be  contested  in  another  state  by  a  party  to  the  record  claiming 
the  property."^  The  doctrine  that  the  garnishee  is  bound  to 
claim  the  exemption  for  the  defendant  in  the  attachment  is  cer- 
tainly a  novelty.  Numerous  cases  hold  that  an  exemption  is  a 
personal  privilege,  to  be  claimed  or  not  as  the  debtor  may  choose. 
The  garnishee  cannot,  in  most  cases,  know  whether  he  desires  to 
claim  it  or  waive  it.  In  Ohio  it  is  held  that  the  garnishee  cannot 
claim  it.'  The  Wisconsin  cdUrt,  then,  in  effect  announces  the 
principle  that,  under  such  circumstances,  it  is  the  duty  of  one 
man  to  enter  gratuitously  upon  the  defense  of  another  man's 
lawsuit. 

§  24.    Exemption  from  Executions  from  the  Federal  Courts. 

—  In  an  early  case  determined  in  the  Supreme  Court  of  the 
United  States  it  is  said  :  *'  It  cannot  certainly  be  contended,  with 
the  least  color  of  plausibility,  that  Congress  does  not  possess  the 
uncontrolled  power  to  legislate  with  respect  both  to  the  form  and 
effect  of  executions  issued  upon  judgments  recovered  in  the 
courts  of  the  United  States.  The  judicial  power  would  be  in- 
complete, and  entirely  inadequate  to  the  pui-poses  for  which  it 
was  intended,  if,  after  judgment,  it  could  be  arrested  in  its  prog- 
ress and  denied  the  right  of  enforcing  satisfaction  in  any  man- 
ner which  shall  be  prescribed  by  the  laws  of  the  United  States. 
The  authority  to  carry  into  coniplete  effect  the  judgments  of  the 
courts  necessarily  results,  by  implication,  from  the  power  to 
ordain  and  establish  such  courts.  But  it  does  not  rest  altoo^ether 
upon  such  implication ;  for  exi)ress  authority  is  given  to  Con- 
gress to  make  all  laws  which  shall  be  necessary  and  i)roper  for 
carrying  into  execution  all  the  powers  vested  by  the  Constitution 
in  the  government  of  the  United  States,  or  in  any  department  or 

>  Moore  v.  Chicago,  Rock  Island  &  Pacific  R.  R.  Co.,  48  Iowa,  888. 
*  Conley  v.  Chilcote,  26  Ohio  St.  320. 
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oflBicer  thereof.  The  right  of  Congress,  therefore,  to  regulate  the 
proceedings  on  execution,  and  direct  the  mode  and  manner,  and 
out  of  what  properly  of  the  debtor  satisfaction  may  be  obtained, 
is  not  to  be  questioned."^ 

§  25.  Continued  —  Liesrlslation  of  Congress  aifectingr  the 
Subject.  —  The  «* Process  Act*'  of  1789*  provided  that,  *«  until 
further  provision  shall  be  made,  and  except  where,  by  this  act  or 
other  statutes  of  the  United  States,  it  is  otherwise  provided,  the 
farms  of  writs  and  executions,  except  their  style  and  modes  of 
pi'ocess,  *  *  *  in  the  Circuit  and  District  Courts,  in  suits 
at  common  law,  shall  be  the  same  in  each  state  respectively  as  are 
now  used  or  allowed  in  the  Supreme  Courts  of  the  same."  This 
act,  it  will  be  observed,  was  confined  to  the ^rm  of  process ;  but 
the  time  and  manner  of  sale,  and  the  particular  goods  and  chattels 
which  were  liable  to  execution  —  unless,  indeed,  all  were  liable  — 
were  not  prescribed."  This  was  followed  by  the  «« Process  Act" 
of  1792,*  which  enacted  that  **  the  forms  of  writs,  executions,  and 
other  process  (except  their  style),  and  the  forms  and  modes  of 
pi'oceeding  in  suits  in  those^  of  common  law,  shall  be  the  same 
as  are  now  used  in  said  courts  respectively,  in  pursuance  of"  the 
preceding  act ;  *  *  *  "  subject,  however,  to  such  alterations 
and  additions  as  the  said  courts  respectively  shall  in  their  dis- 
cretion deem  expedient,  or  to  such  regulations  as  the  Supreme 
Court  of  the  United  States  shall  think  proper,  from  time  to  time, 
by  rule,  to  prescribe  to  any  Circuit  or  District  Court  concerning 
the  same."  The  purpose  of  this  statute  was  distinctly  pointed 
out  in  a  case  already  cited.*     It  was  to  adopt  and  conform  the 

1  UMted  States  Bank  v,  Halstead,  10  Wheat  58,  opinion  by  Mr.  Justice  Thompson. 
The  same  point  was  ruled  in  Wayman  v.  Southard,  10  Wheat  21,  Chief  Justice  Mar- 
shaU  calling  the  contrary  view  *'  a  novel  construction  "  of  the  Constitution,  and  con- 
cluding that  "  no  doubt  whatever  is  entertained  on  the  power  of  Congress  over  the 
subject"  For  a  decision  asserting  the  independence  of  the  Federal  courts  as  to  their 
own  process  see  Butz  v.  Muscatine,  S  WalL  676. 

«  Act  Sept  29,  17S9;  1  U.  S.  Stat  98. 

3  See  Wayman  v.  Southard,  10  Wheat  27 ;  United  States  Bank  v.  Halstead,  10 
Wheat  67. 

*  Act  May  8,  1792,  J  2 ;  1  U.  S.  Stat  27G. 

^  This  is  the  reading  in  the  Statutes  at  Large  of  Little  &  Brown ;  but  this  is  mani- 
festly a  clerical  error  in  the  enrolled  bill,  or  a  misprint 

<  United  States  Bank  v,  Halstead,  10  Wheat  60. 
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process  and  proceedings  of  the  Federal  courts  in  suits  at  law  to  the 
state  process  and  proceedings,  as  a  general  rule^  but  under  such 
guards  and  checks  as  might  be  necessary  to  insure  the  due  exer- 
cise of  the  powers  of  the  courts  of  the  United  States.  These  courts 
had  authority,  therefore,  from  time  to  time,  to  alter  the  process  in 
such  manner  as  they  should  deem  expedient,  and  likewise  to 
make  additions  thereto,  which  necessarily  implied  a  power 
to  enlarge  the  effect  and  operation  of  the  process.  The  exercise 
of  this  power  was,  to  be  sure,  left  in  the  discretion  of  the  courts  ; 
but  the  object  and  purpose  for  which  it  was  given  was  so  plainly 
marked  that  it  was  hardly  to  be  presumed  the  courts  would  omit 
carrying  it  into  execution  without  some  substantial  reason.  And, 
the  better  to  insure  this,  authority  was  given  to  the  Supreme 
Court  to  prescribe  to  the  Circuit  and  District  Courts  such  regu- 
lations on  the  subject  as  it  should  think  proper.  Should  this 
trust  not  be  duly  and  discreetly  exercised  by  the  coui-ts,  it  was  at 
all  times  within  the  power  of  Congress  to  correct  the  evil  by  more 
specific  legislation.  "  But,"  the  court  added,  **  so  long  as  the 
courts  of  the  United  States  shall  make  such  alterations  or  addi- 
tions in  their  process  of  execution  as  only  to  reach  property  made 
subject  to  execution  from  the  state  courts^  there  would  seem  to  be 
no  just  ground  for  complaint.  When,  therefore,  the  law  of  Ken- 
tucky made  land  subject  to  executions,  it  was  carrying  into  effect 
the  spirit  and  object  of  the  act  of  Congress  for  the  Circuit  Court 
80  to  alter  and  add  to  the  form  of  its  execution  as  to  authorize 
the  taking  and  selling  of  the  debtor's  land."  ^  But  in  doing  this 
the  Federal  court  was  not  bound  by  a  condition  annexed  by  the 
law  of  Kentucky  to  this  power  to  sell  the  debtor's  land,  namely, 
that  it  should  bring  two-thirds  of  its  appraised  value.^  Nor 
was  it  bound  by  a  law  of  Kentucky  permitting  the  defendant  to 
give  a  replevin  bond,  payable  in  two  years,  unless  the  plaintiff 
would  indorse  on  the  execution  that  notes  of  the  Bank  of  Ken- 
tucky, or  of  the  Bank  of  the  Commonwealth  of  Kentucky,  would 
be  received  in  payment.' 


*  United  States  Bank  v.  Halstead,  10  Wheat.  60,  per  Mr.  Justice  Thompson. 

»  IhU, 

'  Wayman  r.  Southard,  10  Wheat  1. 
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§  26.  Continued  —  Act  of  1828.  —  The  3c1  section  of  the 
Process  Act  of  1828  ^  provides  that  *'  writs  of  execution  and  other 
final  process  issued  on  judgments  or  decrees  rendered  in  any  of 
the  coui-ts  of  the  United  States,  and  the  proceedings  thereupon^ 
shall  be  the  same  (except  their  style)  in  each  state  respectively 
as  are  now  used  in  the  courts  of  such  state ;  *  *  *  provided, 
however,  that  it  shall  be  in  the  power  of  the  courts,  if  they  see  fit 
in  their  discretion,  by  rules  of  court,  so  far  to  alter  final  process  in 
said  courts  as  to  conform  the  same  to  any  change  which  may  be 
adopted  by  the  Legislatures  of  the  respective  states  for  the  state 
courts."  This  act,  passed  soon  after  the  decision  of  the  cases  of 
Wayman  v.  Southard  and  United  States  Bank  t;.  Halstead, 
alretidy  cited,  was  intended  as  a  legislative  sanction  to  the 
opinions  of  the  court  in  those  cases.*  The  distinguishing  feature 
of  these  laws  was  that  they  successively  adopted  the  state  laws 
relating  to  executions  in  force  at  the  time  of  their  passage.*  They 
did  not  adopt  subsequent  state  laws  affecting  executions,  but 
clothed  the  Federal  Circuit  Courts  with  authority  to  conform  their 
rules  relating  to  final  process  so  as  to  correspond  with  alterations 
in  the  state  laws  on  the  subject.* 

§  27.    Did  it  adopt  subsequent  State  Exemption  Liaws?  — 

Following  out  the  analogy  of  these  decisions,  the  Supreme 
Court  of  Tennessee  have  held  that,  as  final  process  could,  at  the 
time  of  the  passage  of  the  act  of  1828,  under  the  then  existing 
laws  of  Tennessee,  be  levied  on  the  only  horse  of  a  debtor,  and 
no  subsequent  act  of  Congress  having  been  passed,  and  no  rule 
of  the  Federal  court  to  the  contrary  having  been  adopted,  a  levy 
by  the  United  States  marshal  upon  the  only  hoi'se  of  a  debtor, 

»  Act  May  19,  1828,  }  8 ;  4  U.  S.  Stat  281. 

*  Ross  V.  Duval,  18  Pet  64,  pe7*  McLean,  J. 

'  Catherwood  v.  Gossett,  2  Curt.  94 ;  Rogers  v.  McKenzie,  1  Heisk.  514. 

*  Beers  v.  Haughton,  9  Pet  863 ;  Boss  v,  Duval,  18  Pet  64.  The  act  of  1828  did 
not  adopt  subsequently  enacted  insolvent  laws  of  the  states.  Catherwood  v.  Gk>8sett, 
supra.  It  adopted  as  part  of  the  proceedings  on  executions  the  rights  secured  by  the 
then  existing  laws  of  the  state  to  one  imprisoned  to  have  the  privilege  of  the  jail 
limits.  The  United  States  v.  Knight,  14  Pet  301 ;  s.  c,  8  Sunm.  868 ;  Hopkins'  Case, 
2  Curt  567.  It  adopted,  as  a  part  of  the  process  of  the  national  courts,  the  forth- 
coming bond  as  it  existed  in  any  particular  state  at  the  date  of  its  passage.  Amis  «• 
Smith,  16  Pet  803. 
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made  since  the  passage  of  the  act  of  1828,  was  legal,  and  the  pur- 
chaser at  the  marshal's  sale  acquired  a  good  title.^  So,  in  a  case 
decided  by  Mr.  Justice  McLean  at  circuit ;  the  proceeding  was  in 
chancery,  a  receiver  had  been  appointed,  and  the  stiite  Legisla- 
ture had  passed  a  law  exempting  certain  articles  of  property  from 
execution  in  addition  to  those  previously  exempted ;  a  motion 
was  made  to  extend  to  the  insolvent  the  exemption  under  the 
recent  act,  but  the  court  held  that  the  previous  act,  under  which 
the  proceedings  were  commenced,  and  which  had  been  adopted 
by  the  court,  should  govern  the  case.*  But  in  a  well-considered 
case  determined  in  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Ohio,  in  1859,  a  diflFerent  conclusion  was 
reached,  the  court  holding  that  the  family  homestead  of  the  head  of 
a  family  is  exempt  from  sale  on  a  judgment  rendered  by  a  court  of 
the  United  States  in  the  same  maimer  as  upon  a  judgment  of  a 
state  court.' 

^  Rogers  v.  McKenzie,  1  Heisk.  514,  opinion  by  Nicholson,  C.  J. 

*  Lai^Tcnce  v.  Wickware,  4  McLean,  56. 

«  Manufacturers  &  Farmers'  Bank  v.  Bayless,  1  Western  Law  Monthly,  266.  This 
publication  is  out  of  print,  and  accessible  to  but  a  few  members  of  the  profession.  I, 
therefore,  give  that  portion  of  the  opinion  of  the  court  which  relates  to  this  question, 
for  which  I  am  indebted  to  the  politeness  of  G-.  H.  Wald,  Esq.,  of  the  Cincinnati  bar : 
'*  Wilson,  J.  A  motion  is  made  to  set  aside  the  appraisal  in  this  case,  and  the  reason 
assigned  is  that  the  defendant,  at  the  time  of  the  levy  and  appraisal  of  the  land 
described  in  the  marshal's  return  upon  the  execution,  was  the  head  of  a  family,  and 
that  he  and  his  family  then  resided  upon  the  upper  tract  of  land  included  in  the 
appraisal,  and  which  was  and  is  known  as  the  Millville  farm.  That  the  defendant^ 
prior  to  the  making  of  said  appraisement,  demanded  of  the  deputy  marshal,  under 
whose  direction  said  levy  and  appraisal  were  made,  to  set  off  and  assign  to  said 
defendant  a  homestead  in  the  Millville  farm,  which  said  deputy  marshal  refused  to 
do,  but  caused  said  appraisal  to  be  made  without  reference  to  the  homestead  exemp- 
tion claimed  by  said  defendant. 

"  This  motion  presents  two  questions  for  our  consideration :  (1)  Upon  an  execution 
issued  from  the  United  States  Circuit  Court  in  Ohio,  and  where  the  marshal  in  exe- 
cuting the  writ  levies  upon  land,  has  the  defendant  the  right  to  the  homestead 
exemption  provided  for  by  the  Ohio  statute  of  March  23,  1850?  And  (2),  if  the  state 
law  in  this  particular  is  applicable,  then  is  the  defendant  in  this  case  entitled  to  its 
benefit?  The  1st  section  of  the  state  law  of  March  23,  1850,  provides  that  from  and 
after  July  4,  1850,  the  homestead  of  each  head  of  a  family  shall  be  exempt  from  sale 
on  any  judgment  or  decree  rendered  on  any  cause  of  action  after  the  taking  effect  of 
the  act;  provided  that  such  homestead  shall  not  exceed  ^500  in  value.  Swan, 
511.  The  3d  section  of  the  act  of  Congress  of  May  10,  1828,  declares  *that  writs 
of  execution  and  other  final  process  issued  on  judgments  and  decrees  rendered  in  any 
of  the  courts  of  the  United  States,  and  the  proceedings  thereupon,  shall  be  the  same, 
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§  28.    DifflcultieB   of  the  Question  —  Conflicts  of  Jurisdic- 
tion. —  It  is  obyious  that  this  question  is  not  without  difficulty. 

except  their  style,  in  each  state  respectively  as  are  now  used  in  the  courts  of  such  state, 
saving  to  the  courts  of  the  United  States,  in  those  states  in  which  there  are  no  courts 
of  equity  with  the  ordinary  equity  jurisdiction,  the  power  of  prescribing  the  mode  of 
executing  their  decrees  in  equity  by  rules  of  court ;  provided,  however,  that  it  shall 
be  in  the  power  of  the  courts,  if  they  see  fit  in  their  discretion,  by  rules  of  court,  so 
far  to  alter  final  process  in  said  courts  as  to  conform  the  same  to  any  change  whii  h 
may  be  adopted  by  the  Legislatures  of  the  respective  states  for  the  state  courts.' 
4  TJ.  S.  Stat  281.  The  Ist  section  of  this  act  expressly  adopts  the  mesne  process 
and  mode  of  proceeding  in  suits  at  common  law  then  existing  in  the  highest  state 
court  under  the  state  laws,  which,  it  has  been  held,  included  all  the  regulations  of  the 
state  laws  as  to  bail  and  exemption  of  the  party  from  arrest  and  imprisonment  In 
regard  to  writs  of  execution  and  other  final  process  and  proceedings  thereupon,  the 
8d  section  declares  they  shall  be  the  same  as  were  then  used  in  the  courts  of  the 
state.  There  can  be  no  question  that  the  provisionfl  contained  in  this  section  relating 
merely  to  the  executions  and  modes  of  proceeding  after  judgment  are  exceptions  to 
the  34th  section  of  the  Judiciary  Act  of  1789,  which  enjoins  upon  the  Federal  courts  the 
adoption  of  the  state  laws  as  rules  of  decision  in  certain  cases.  They  are  exceptions 
because  nothing  is  left  for  implication,  as  Congress  has  legislated  directly  upon  the 
subject-matter.  The  law  is  express  that  exeeutiona  and  tiie  proceedings  thereupon 
shall  be  the  same  as  were  used  in  each  state  on  May  10,  1828,  conferring,  however, 
upon  the  Federal  courts  the  power,  in  their  discretion,  by  rules,  to  so  alter  final  process 
in  said  courts  as  to  conform  the  same  to  any  change  which  might  be  adopted  by  the 
Legislatures  of  the  respective  states  for  the  state  courts.  It  has  accordingly  been 
urged,  with  some  plausibility,  that,  inasmuch  as  there  was  no  homestead  exemption 
law  in  force  in  Ohio  on  May  10,  1828,  the  subsequent  enactment  could  have  no  bind- 
ing obligation  in  the  execution  of  process  from  the  Federal  courts  unless  those  courts 
should,  by  rule,  adopt  such  law ;  and,  as  this  court  has  adopted  no  rule  upon  this  sub- 
ject, the  defendant  cannot  claim  its  benefits.  This  is  not  a  question  upon  the  mode  of 
proceeding  upon  an  execution.  It  does  not  involve  the  inquiry  how  the  levy  upon 
real  estate  should  be  made,  and  the  duties  of  the  marshal  as  to  the  mode  of  appraisal, 
advertisement,  and  sale ;  but  the  question  here  goes  directly  to  a  nUe  of  property. 
It  relates,  not  to  the  proceeding,  but  to  the  property  proceeded  against  As  an  incident 
of  sovereignty,  the  state  of  Ohio,  through  its  Legislature,  has,  not  only  the  power  to 
declare  what  shall  constitute  a  valid  title  to  real  property,  but  also  the  mode  of  aliena- 
tion of  such  property.  It  certainly  has  power  to  change  the  common  law  in  the  mat- 
ter of  divesting  title,  as  was  done  by  the  act  of  February  28,  1846,  in  relation  to  the 
interest  of  husbands  in  the  estate  of  their  wives.  It  can,  by  a  law  of  limitation,  deter- 
mine when  a  judgment  shall  cease  to  have  any  legal  efi'ect,  and  by  a  like  law  it  can 
deny  to  the  lawful  owner  the  right  to  recover  possession  of  land.  And  so  it 
can  exempt  to  the  head  of  a  family  a  homestead,  as  provided  in  the  act  of  March  28, 
1860.  This  law  of  exemption  has  a  direct  operation  upon  the  property,  and  has  as 
much  force  as  the  law  which  gives  effect  to  a  title  in  fee  simple  when  obtained  by 
deed.  It  confers  a  right  which  is  not  in  the  power  of  Congress  by  legislation,  nor 
within  the  province  of  the  Federal  courts  by  rule,  to  divest  This  question  comes 
clearly  within  the  principle  of  the  case  of  Boss  o.  Duval,  13  Pet  45,  where  it  was 
held  by  the  Supreme  Court  of  the  United  States  that  the  act  of  the  Legislature  of 
Yirginiain  1792,  to  regulate  proceedings  in  judgment,  was  substantially  and  technically 
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If  statutes  of  exemption  pertain  to  the  rights  and  not  merely  to  the 
remedy  y  as  the  Supreme  Court  of  the  United  States  appears  to 
hold  in  Gunn  v,  Barry ,^  if  they  are  *'  rules  of  decision'*  under 
the  34th  section  of  the  Judiciary  Act,^  are  they  not  as  binding 
upon  the  Federal  as  upon  the  state  jurisdictions?  Is  not  this 
especially  true  in  regard  to  the  homestead  laws,  which  change 
the  methods  of  conveying  real  property,*  and,  in  some  cases, 
even  the  statutes  of  descent?  Are  not  such  statutes,  in  the  fullest 
sense,  rules  of  propeity,  and,  as  such,  subject  to  be  administered 
by  the  national  courts  as  well  as  by  the  state  couits?  It  seems 
to  have  been  so  considered  by  the  Supreme  Court  of  Wisconsin  ; 
for  that  court  held  that  property  exempt  from  execution  under 
the  laws  of  the  state,  which  had  been  levied  on  by  the  United 
States  marshal,  under  an  execution  issued  from  the  United  States 
District  Court,  was  repleviable  from  the  marshal  by  a  suit  brought 
in  a  state  court.*    Whatever  may  have  been  the  correct  view  as 

a  limitation  on  judgments,  and  was  not,  therefore,  an  act  to  regulate  process.  It  was 
declared  to  be  a  limitation  law  establishing  a  rule  of  property ^  and,  under  the  84th 
section  of  the  Judiciary  Act,  affording  a  rule  of  decision  of  the  courts  of  the  United 
States.  This  was  but  a  reaffirmance  of  the  principle  established  by  the  Supremo 
Court  in  the  case  of  Green  v.  Lessee  of  Neal,  6  Pet  291.  But,  were  this  a  question  of 
practice  merely,  we  should  incline  to  recognize  the  provisions  of  the  state  law,  even 
in  the  absence  of  a  rule  of  court  upon  the  subject.  It  is  far  preferable  to  yield  to, 
than  to  encroach  upon,  state  laws,  especially  in  enforcing  remedies  upon  contracts  en- 
tered into  with  reference  to  these  laws.  And  it  is  administering  justice  in  the  true 
spirit  of  the  Constitution  and  laws  of  the  United  States  to  conform,  as  nearly  as  prac- 
ticable, to  the  administration  of  justice  in  the  courts  of  the  states.  We,  therefore, 
hold,  on  principles  of  law  as  well  as  upon  considerations  of  comity,  that,  on  execution 
issuing  from  this  court,  the  party  whose  land  is  seized  is  entitled  to  the  benefit  of  the 
homestead  exemption  in  the  manner  and  to  the  same  extent  that  is  secured  to  tlic 
judgment-debtor  under  the  law  of  the  state." 

1  16  Wall.  610. 

»  U.  8.  Rev.  Stat,  J  721. 

»  Black  V,  Curran,  14  Wall.  468. 

*  Gilmanv.  Williams,  7  Wis.  829.  " It  is  claimed,"  said  Smith,  J.,  "in  the  answer 
of  the  appellant,  that  the  horses  taken  and  held  by  him  were  seized  by  virtue  of  an 
execution  issued  out  of  the  District  Court  of  the  United  States,  and,  hence,  were  in  the 
custody  of  the  law.  But  how  could  they  be  in  the  custody  of  the  law  unless  the 
deputy  marshal  had  a  lawful  right  to  take  them  into  his  custody?  The  idea  that  an 
unlawful  custody  of  property  can  be  the  custody  of  the  law  is  simply  absurd,  not  to 
say  preposterous.  How  it  can  be  imagined  that  a  deputy  marshal,  or  any  other  execu- 
tive oflScer  of  the  District  Court  of  the  United  States,  can  illegally  seize  the  property 
of  a  citizen — property  outside  of,  and  beyond,  the  purview  of  his  writ — and  yet  claim 
to  hold  it  in  the  custody  of  the  law  by  virtue  of  such  illegal  seizure,  is  beyond  compre- 
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to  the  application  of  the  state  exemption  l:iw,  it  can  scarcely  be 
controverted  that  the  couit  was  wrong  in  holding  that  a  state  court 
can  replevy  property  from  an  officer  of  a  Federal  court  who  has 
seized  upon  it^ — a  conclusion  which  is  grounded,  not  onl}'  in  an 
entire  want  of  jurisdiction  in  one  court  to  meddle  with  tlie  JDrocess 

hensioiL  It  may  be  asked,  Who  shall  decide  whether  hia  custody  is  lawfUl  or  not?  Th<-. 
answer  is  suggested  by  the  statement  of  the  proposition,  viz. :  any  judicial  tribunal 
competent  to  tiy  the  right  or  title  to  property-  the  claim  to  which  may  be  disputed. 
If  a  constable,  having  an  execution  issued  by  a  justice  of  the  peace  upon  a  judgment 
in  favor  of  A  against  B,  should  seize  the  property  of  C  to  satisfy  the  same,  would  any 
one  claim  that  he  had  C's  property  in  *  the  custody  of  the  law? '    The  custody  of  the 
constable  of  property  taken  by  virtue  of  legal  process,  within  the  purview  of  his 
authority,  is  as  much  the  custody  of  the  law  as  that  of  a  marshal  of  the  United  States, 
or  sheriff  of  the  county.    It  is  just  such  custody  of  the  property  seized  as  is  warranted 
by  his  writ    There  is  no  such  thing  as  an  illegal  custody  of  the  law.    It  would  be 
easy  to  define,  were  it  necessary,  what  is  meant  in  the  books  and  in  legal  parlance  as 
the  custody  of  the  law.    But  until  recently  I  never  heard  it  claimed  that  a  deputy 
marshal  or  sheriff,  armed  with  an  execution  against  one  particular  person,  could  make 
a  foray  into  a  neighborhood  or  conmiercial  town  and  indiscriminately  seize  upon  the 
property  of  the  inhabitants,  and  justify  his  seizure  and  retention  of  the  same  by  virtue 
of  the  cant  phrase  that  they  were  in  *  the  custody  of  the  law ; '  that  he  had  the  right  to 
seize  them,  because  they  were  going  into  '  the  custody  of  the  law ;  *  that  his  custody  is 
*  ihe  custody  of  the  law.*    When  property  is  lawfully  taken  by  virtue  of  legal  process, 
it  is  in  the  custody  of  the  law,  and  not  otherwise.    But  it  is  monstrous  to  assume  that 
the  executive  officer  of  any  court  can  unlawfully  seize  property,  with  or  without 
process,  no  matter  which,  and  then  a  claim  can  be  set  up  that  the  custody  which  he 
may  acquire,  whether  legal  or  not,  is  the  custody  of  the  luw,  and,  hence,  sacred  in  his 
keeping,  and  to  which  he  may  arbitrarily  apply  the  maxim,  ^noli  me  tafigei-eJ'    That 
day  has  gone  by.    The  writ  in  possession  of  the  officer,  by  which  he  assumes  to  act, 
necessarily  prescribes  and  defines  his  authority  in  the  premises,  from  whatsoever  court 
the  same  may  have  been  issued.    Hence  the  custody  of  the  law  must  necessarily  be 
that,  and  that  only,  which  the  officer  had  a  right  to  assume  over  the  specific  property  by 
virtue  of  the  prescribed  mandate  contained  in  his  writ.    It  cannot  be  permitted,  nor  is 
it  in  conformity  with  any  recognized  principle  of  law  or  administrative  jurisprudence, 
that  a  marshal  or  deputy  marshal  of  the  United  States,  armed  with  an  execution  or  attach- 
ment against  the  goods  and  chattels  of  an  individual  citizen  named  therein,  may  ransack 
the  whole  state,  seize  upon  the  property  of  any  other  citizen  not  named  in  the  writ, 
dictated  by  malice,  whim,  or  caprice,  or  urged  on  by  the  grasping  or  unscrupulous 
avarice  of  the  judgment  or  attiichiug-creditor,  and,  having  succeeded  in  acquiring  his 
possession,  claim  that  that  possession  of  the  property  so  acquired  is  the  '  custody  of 
the  law.'    It  is  obvious  that  such  possession  can  be  no  legal  custody,  but  that  the  same 
ii  tortious,  and  that  the  person  aggrieved  thereby  is  entitled  to  the  same  remedy  in 
the  law  as  for  any  other  tortious  act,  and  is  at  liberty  to  choose  his  forum  the  same  as 
in  other  actions  of  tort;  and  we  know  of  no  principle  of  law,  or  of  jurisprudence,  or  of 
judicial  comity,  which  could  require  the  party  aggrieved  by  such  tortious  act  to 
repair  for  his  remedy  to  the  court  from  which  the  process  issued,  and  whose  process 
had  been  transcended  and  abused." 
1  Buck  V.  Colbath,  8  Wall.  840;  Freeman  v.  Uowe,  24  How.  450. 
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of  a  court  of  another  sovereignty,  but  also  in  the  consideration 
that,  unless  the  courts  of  these  two  independent  jurisdictions  — 
the  Federal  government  and  the  states — refrain  from  meddling 
with  each  other's  process,  there  will  be  no  end  of  unseemly  con- 
flicts between  them.*  The  decision  of  the  Supreme  Court  of 
Wisconsin,  while  probably  correct  in  the  view  it  took  of  the  duty 
of  the  marshal,  is  of  no  value  as  an  authority,  because  it  had  no 
jurisdiction  to  decide  anything  in  the  premises.* 

§  29.    Concluding   Observations  —  The   present  Law. — By 

the  present  law  of  Congress  *'  the  party  recovering  a  judgment 
in  any  common-law  cause,  in  any  Circuit  or  District  Court,  shall 
be  entitled  to  similar  remedies  upon  the  same,  by  execution  or 
otherwise,  to  reach  the  property  of  the  judgment-debtor,  as  are 
now  provided  in  like  causes  by  the  laws  of  the  state  in  which 
such  court  is  held,  or  by  any  such  laws  hereafter  enacted,  which 
may  be  adopted  by  general  rules  of  such  Circuit  or  District  Court ; 
and  such  couits  may,  from  time  to  time,  by  general  rules,  adopt 
such  state  laws  as  may  hereafter  be  in  force  in  such  state  in 
relation  to  remedies  upon  judgments,  as  aforesaid,  by  execution 
or  otherwise.'*  The  Revised  Statutes  of  the  United  States  were 
approved  June  22,  1874 ;  but  the  word  '*  now,"  as  above  used, 
probably  refers  to  December  1,  1873,  the  purpose  of  the  Revised 
Statutes  having  been  to  revise  and  consolidate  the  statutes  of  t  he 
United  States  in  force  on  that  day.*  In  any  event,  then,  the 
homestead  nnd  exemption  Inws  of  the  states  in  force  December 
1,  1873,  are  the  law  of  the  Federal  courts  in  common-law  causes, 
and  such  laws  subsequently  enacted  are  so  if  the  Federal  courts, 
by  general  rules,  adopt  them.  But  whether  the  homestead  and 
exemption  laws  of  the  states  aflect  the  final  process  of  Federal 

1  Taylor  r.  Carry],  20  How.  688 :  Hagan  v.  Lucas,  10  Pet  400. 

^  Occasionally  the  slate  courts  stiU  assert  this  assumed  jurisdiction,  as  in  The  People 
V.  Safford,  6  C.  L.  J.  384,  where  the  Supreme  Court  of  Illinois  adjudged  a  receiver  of 
a  railroad,  appointed  by  a  Federal  court,  guilty  of  contempt  for  disregarding  an 
injunction  issued  by  a  state  court  to  the  corporation  whose  property  was  in  the  custody 
of  such  receiver.  On  the  other  hand,  cases  are  recalled,  though  perhaps  not  reported, 
where  Federal  District  Courts,  sitting  in  bankruptcy,  have  issued  injunctions  to  state 
courts  commanding  them  not  to  proceed  in  certain  attachment  suits ! 

»  U.  S.  Rev.  Stat.,  §  916. 

*  See  the  title  of  the  Revised  Statutes ;  also,  title  74  of  the  same  work. 
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courts  sitting  in  eriulty  or  admiralty,  or  at  law  subsequently  to 
December  1,  1873,  in  the  absence  of  any  rule  of  court  adoptinjr 
them,  remains,  it  seems,  an  unsettled  question  —  to  be  put  at 
rest  only  by  a  decision  of  the  Supreme  Court  of  the  United 
States.  In  proceedings  in  bankiniptcy^  the  District  Courts  of  the 
United  States  administer  the  homestead  and  exemption  laws  of 
the  states  in  force  in  the  year  1871.^ 

§  30.  United  States  Homestead  Act.  —  <'Down  to  1862, 
Congress  had  never  adopted  the  policy  of  offering  the  public 
lands  to  those  who  would  cultivate  and  make  permanent  homes 
upon  them,  and  the  act  of  May  20  of  that  year^  is  the  first 
homestead  law  of  the  general  government.  It  would  be  difficult, 
perhaps,  to  point  to  any  enactment  of  the  Federal  Congress 
more  wise  in  conception,  just  in  policy,  and  beneficial  in  results 
than  this.  •  *  •  By  the  act,  a  quantity  of  land  not  exceeding 
one  hundred  and  sixty  acres  is  given  to  any  head  of  a  family,  pos- 
sessing the  required  qualifications,  on  condition  of  settlement,  cul- 
tivation, and  continuous  occupancy  as  a  home  by  the  settler  for 
the  period  of  five  years.  During  this  period  the  settler  is  pre- 
vented from  alienating  any  part  of  it,  or  from  making  any  actual 
change  of  residence,  or  from  abandoning  the  land  for  moi'e  than 
six  months  at  any  time.  If  he  complies  with  the  provisions  of 
the  act,  he  becomes  entitled  to  a  patent  at  the  end  of  five 
years."'*  By  the  fourth  section  of  the  act,  "  no  lands  acquired 
under  the  provisions  of  this  act  shall,  in  anj^  event,  become  liable 
to  the  satisfaction  of  any  debt  or  debts  contracted  prior  to  the 
issuing  of  a  patent  therefor."  * 
• 

§  31.  Constitutionality  of  Section  4  of  this  Act.  —  "The 
terms  of  this  section  clearly  exempt  all  lands  patented  under 
the  act  of  which  it  is  a  part  from  liability  for  any  of  the  debts 
of  the  patentee  contracted  prior  to  the  issuing  of  the  patent, 
whether  the  lands  are  still  held  by  the  patentee,  or  a  boiia-fide 
purchaser  deriving  title  from  him."^     In  1873,  apparently  for 

»  U.  S.  Rev.  Stat.,  g  5045. 

»  12  U.  S.  Stat  at  Large,  892. 

•*  Seymour  i\  Sanders,  '6  Dill.  437,  441. 

*  12'U.  S.  Sti\t  at  Large,  ch.  75,  ^-i;  U.  S.  Rev.  Stat.  1878,  J  2296. 

4  Russell  V.  Lowth,  21  Minn.  107,  168. 
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the  first  time,  in  the  Supreme  Court  of  Wisconsin,^  its  constitu- 
tionality was  passed  upon  by  an  appellate  court.     A  judgment 
had  been  obtained  against  one  who  had  taken  title  under  the  act, 
for  a  debt  contracted  before  the  issue  of  the  patent  therefor, 
and  the  land  had  been  sold  to  satisfy  the  judgment.     Whereupon 
a  bill  in  equity  was  brought  to  set  aside  the  sheriff's  certificate 
of  sale,  and  praying  that  the  judgment  be  declared  not  to  be  a 
lien.     The  defendant  demurred  to  the  complaint  as  not  stating 
a  cause  of  action,  and  appealed  from  an  order  overruling  the 
demurrer.     He  argued  that  to  contend  that  the  fourth  section 
of  the  act  of  May  20,  1862,  meant  that  for  debts  contracted 
before  issuing  the  patent  the  land  should  never  be  liable,  was  to 
extend  the  scope  of  the  act  far  beyond  the  legitimate  powers  of 
congressional  legislation  prescribed  by  the  Constitution  ;  that  it 
was  an  attempt  on  the  part  of  Congress  to  discriminate  by  law 
between  the  rights  of  citizens  of  the  same  state,  by  saying  that 
one  citizen  might  own  and  hold  160  acres  of  land,  exempt  from 
payment  of  debts    contracted   before  his   patent   issued,  while 
another,    under    the    state   law,    could   hold   only   forty   acres 
exempt;  that  after  the  general  government  had  thus  disposed 
of  land,  it  was  for  the  state  to  regulate  the  rights  of  the  citizens 
in  relation  thereto.     In  affirming  the  decision  of  the  court  below, 
Dixon,  C.  J.,  said:    *' In  the  present  case,  we  are  referred  to 
Article  IV.,  section  2,  su])division  2,  [U.  S.  Const.]  which  pro- 
vides :  '  The  Congress  shall  have  power  to  dispose  of  and  make 
all  needful  rules  and  regulations  respecting  the  territory,  or  other 
property,  belonging  to  the  United  States  ;  and  nothing  in  this 
Constitution  shall  be  so  construed  as  to  prejudice  any  claims  of 
the  United  Stateip,  or  of  any  particular  state.'     We  are  likewise 
referred  to  subdivision  2  of  Article  VI.,  which  is  in  the  following 
words :  *  This  Constitution,  and  the  laws  of  the   United  States 
which  shall  be  made  in  pursuance  thereof,  and  all  treaties  made, 
or  which  shall  be  made,  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land ;  and  the  judges  in  every 
state   shall   be    bound   thereby,    anything  in    the    Constitution 
or  laws  of  any  state  to  the  contrary  notwithstanding.'  "     He 
then  gave  his  views  at  length,  and  continued  as  follows:   "In 

I  Giles  V,  Hallock,  83  Wis.  628. 
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confirmation  of  these  views,  nothing  is  required  beyond  repeating 
the  language  of  the  Supreme  Court  in  a  hite  case,^  and  which  was 
quoted  by  this  court  in  Farrington  v.  Wilson.^  The  Supreme- 
Court  say :  *  With  respect  to  the  public  domain,  the  Constitution 
vests  in  Congress  the  power  of  disposition,  and  of  making  all 
needful  rules  and  regulations.  That  power  is  subject  to  no  limita- 
tions. Congress  has  tlie  absolute  right  to  prescribe  the  times,  the 
conditionsy  and  the  mode  of  transferring  this  property,  or  any 
part  of  it,  and  to  designate  the  persons  to  whom  the  transfer 
shall  be  made.  No  state  legislation  pan  interfere  with  this  right 
or  embarrass  its  exercise ;  and,  to  prevent  the  possibility  of  any 
attempted  interference  with  it,  a  provision  has  been  usually 
inserted  in  the  compacts  by  which  new  states  have  been  admitted 
into  the  Union,  that  such  interference  with  the  primary  disposal 
of  the  soil  of  tlie  United  States  shall  never  be  made.'  " 

§  32.  Continued.  —  This  case  was  followed  by  one  in  Cal- 
ifornia,' in  which  a  party,  having  initiated  a  homestead  claim 
under  the  laws  of  the  United  States,  subsequently  perfected  it 
and  received  a  patent.  Prior  to  the  issue  of  the  patent,  and 
pending  the  proceedings,  he  became  indebted  to  the  defendant 
on  a  promissory  note.  An  action  was  brought  on  the  note,  and 
judgment  was  rendered  against  the  patentee,  January  19,  1871. 
The  plaintiff  purchased  the  premises  from  the  patentee  in  Feb- 
ruary, 1871,  and  afterwards  brought  this  action  to  enjoin  the 
sale  under  execution.  On  appeal,  the  court  sustained  the  de- 
cision below  granting  the  injunction ;  holding  that,  under  the 
Federal  Constitution,  Congress  is  vested  with  the  exclusive  power 
to  manage  and  dispose  of  the  public  lands  on  such  terms  and 
conditions,  and  subject  to  such  restrictions  and  limitations,  as 
in  its  judgment  will  best  promote  the  public  welfare,  even  if  the 
condition  is  to  exempt  land  from  sale  on  execution  issued  on  a 
judgment  recovered  in  a  state  court  for  a  debt  contracted  before 
the  patent  issues.  So,  in  a  case  in  Minnesota,  decided  i:i  De- 
cember, 1874,  upon  a  similar  state  of  facts,*  the  Supreme  Court 

1  Gibson  v.  Chouteau,  18  WaU.  92,  99. 

«  29  Wis.  3S3,  390. 

»  Miller  v.  Little,  47  Cal.  348. 

*  Kussell  V.  Lowtby  21  Minn.  167. 
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sustained  the  conclusions  arrived  at  in  Giles  v.  Hallock.*  Citing 
the  second  subdivision  of  section  2  of  Article  IV.  of  the  Con- 
stitution of  the  United  States,*  the  court  say:  "The  Supreme 
Court  of  the  United  States,  and  inferior  courts  of  the  United 
States,  have  frequently  passed  upon  the  paragraph  of  the  Con- 
stitution involved  here ;  and  although  the  particular  question 
before  us  has  not  been  determined  by  them,  yet  the  construction 
given  to  this  paragraph  sustains  the  views  we  have  expressed."* 
And  in  the  case  of  Seymour  v.  Sanders,*  Judge  Dillon,  speaking 
of  section  4  of  the  Homestead  Act,  in  his  decision  maintainhig 
its  validity,  says  :  *'  It  is  not  difficult  to  discover  the  reason  for 
this  provision.  A  leading  object  of  the  enactment  was,  to  benefit 
the  poor  man  who  was  unable  to  buy  lands  at  government  price, 
and  receive  his  title  at  once  and  without  conditions ;  and  it  un- 
doubtedly occurred  to  Congress  that  many  persons  who  had  been 
unfortunate,  and  were  insolvent,  would  avail  themselves  of  the 
act  and  conceiving  that  the  creditor,  in  such  cases,  had  no 
equity  to  subject  to  the  payment  of  his  debt  lands  which  had 
been  given  to  the  debtor  b)"-  the  bounty  of  the  government,  and 
to  protect  the  debtor  and  to  encourage  persons  to  settle  upon 
the  public  domain  under  the  act,  the  fourth  section  was  adopted.*' 

§  33.  One  cannot  enter  snch  Homestead  in  Trust  for  An- 
other.—  In  section  2  of  the  act  of  May  20,  18(52,*  it  is  provided 
that  the  person  applying  for  the  benefit  of  the  act  shall  make  an 
affidavit,  which  shall  state,  among  other  things,  **  that  such 
application  is  made  for  his  or  her  exclusive  use  and  benefit,  and 
that  said  entry  is  made  for  the  purpose  of  actual  settlement  and 
cultivation,  and  not  either  directly  or  indirectly  for  the  use  or 
benefit  of  any  other  person  or  persons  whomsoever."  It  has 
been  decided  that  under  this  provision  an  entry  of  a  homestead 
in  trust  for  another  is  illegal.*^ 

»  33  Wis.  633 ;  ante,  J  81. 

'^  See  ante,  ?  81. 

'  The  following  cases  are  cited  in  the  opinion  as  construing  the  second  section  of  Ar- 
ticle IV.  of  the  United  Sttites  Constitution :  Baynell  v,  Broderick,  18  Pet.  486 ;  Wilcox 
V.  Jackson,  18  Pet  498;  United  States  v.  Gratiot,  14  Pet.  52G;  Jourdan  v.  Barrett,  4 
How.  169,  185;  Irvine  v,  Marshall,  20  How.  568;  Gibson  v.  Chouteau,  13  Wall.  92. 

^  3  Dill.  437,  441. 

^  12  U.  S.  Stat  at  Large,  392 ;  U.  S.  Rev.  Stat.  1878,  J  2290. 

«  Chirk  0.  Bayley,  5  Greg.  343;  s.  c,  2  Cent  L.  J.  299;  Dawson  o.  Mcrrille,  2 
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§  34.  Liiability  of  such  Homesteads  to  Taxation.  —  Under 
the  second  section  of  the  Homestead  Act,  five  years'  continuous 
possession  is  essential  to  secure  the  right  of  final  entry.  If 
possession  ceases  before  the  lapse  of  five  years,  all  rights  under 
the  act  fail,  and  the  title  remains  with  the  government.  There- 
fore, until  that  time  has  exi)ired,  no  patent  having  been  iHsued, 
neither  the  land  ^  nor  the  improvements  thereon  *  are  subject  to 
taxation  by  the  state.  But  as  soon  as  the  sottler,  having  com- 
plied with  all  the  conditions  of  the  act,  has  acquired  the  right  to 
make  his  final  proof  and  settlement,  although  the  patent  may 
not  have  issued,  the  homestead  becomes  liable  to  taxation.  In 
such  a  case,  the  United  States  holds  the  legal  title  as  a  trustee, 
and  not  as  a^  owner." 

§  35.  Validity  of  Incumbrances  on  such  Homesteads  be- 
fore Patent  issued.  —  The  (juestion  has  arisen  whether,  under 
section  4  of  the  Homestead  Act,  the  settler  is  restricted  or  dis- 
abled from  mortgaging  or  otherwise  conveying  his  interest  in 
the  premises  before  the  issuing  of  the  patent^  to  secure  a  debt 
contracted  prior  to  the  issue  thereof,  and  after  he  has  complied 
with  the  law  to  such  an  extent  as  to  entitle  him  to  a  patent. 
Referring  to  this  question,. the  Supreme  Court  of  Iowa  say:* 
*'  Does  the  provision  of  the  act  of  Congi'ess  just  referred  to 
render  invalid  a  mortgage  upon  the  homestead  settler's  interest, 
in  case  no  patent  has  been  issued  to  him?  The  provision  is 
clearly  intended  for  the  protection  of  the  settler.  It  is  not  a 
limit  or  restriction  ui)on  the  right  he  acquires  to  the  land ; 
neither  does  it  operate  as  a  disability,  forbidding  the  sale  or 
transfer  of  his  interest  in  the  land.  This  view  is  certainly  cor- 
rect in  case  the  settler  has  done  all  the  law  reciuires  him  to  do 
in  order  to  obtain  a  patent,  when  he  has  a  right  to  the  patent, 
and  it  has  not  been  withheld  through  his  fault.  In  such  a  case, 
his  right  to  the  land  would  be  full  and  complete.     ♦     *     *     The 

Neb.  110.  See  also  St.  Peter  Co.  v.  Bunker,  6  Minn.  192;  Warren  v.  Van  I  runt,  19 
Wall.  646. 

»  Long  V.  Culp,  14  Kan.  412. 

'  Commissioners  v.  Shipman,  14  Kan.  r)82. 

»  Bellinger  ».  White,  5  Neb.  399;  Axtoll  v.  Warden,  7  Nob.  182.  See  Carroll  v. 
SafTord,  8  How.  441. 

*  Nycum  v.  McAllister,  88  Iowa,  374,  375. 
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provision  is  intended  as  a  shield  for  his  protection,  and  is  not  a 
weapon  for  the  destruction  of  any  of  his  rights.  In  the  case 
before  us,  defendiints  did  not  desire  to  invoke  its  protection,  but 
exercised  thcii*  right  to  convey  the  land  by  the  mortgage,  thus 
creating  a  lien  thereon.  This  lien,  as  it  was  lawfully  imposed, 
must  be  enforced."  So,  in  a  case  in  Nebraska,^  the  same  view 
was  tsiken  by  the  court.  Lake,  C.  J.,  in  his  opinion,  saying: 
"  All  that  Conj^rcss  could  have  mtended  by  this  section  was  that 
the  owner  of  such  homestead  should  not  be  deprived  of  the  land 
by  virtue  of  legal  process  founded  on  a  debt  contracted  before 
the  patent  issued.  It  was  not  intended  to  do  more  than  protect 
him  against  the  compulsory  payment  of  such  a  debt.  Mark  the 
language  employed  :  'No  land  *  *  *  shall  be  Zt«6Ze,'  etc., — 
that  is,  bound,  or  answerable,  in  law  or  equity.  It  was  intended 
simply  as  a  protection  and  benefit  to  the  owner  of  the  home- 
stead, and  not  as  a  prohibition  upon  his  right  of  alienation  by 
deed  or  mortgage,  and  for  any  valuable  consideration  which  he 
might  choose  to  accept.  It  is  a  benefit  which  he  may  claim  or 
waive,  at  his  owil  option."  ' 

§  36.    Comiuutation  under  the  Eighth  Section  of  this  Act. — 

By  the  eighth  section  of  the  act,  the  applicant  may  have  the  land 
and  obtain  a  patent  therefor  upon  paying  the  minimum  price, 
etc.,  before  the  five  years  expire.  Now,  if  the  settler  takes  the 
benefit  of  this  provision,  does  the  land  still  retain  its  exemp- 
tion from  liability  for  debts  contracted  prior  to  the  issuing  of 
the  patent,  as  provided  in  section  4  ?  The  Supreme  Court  of 
Oregon  has  answered  this  question  in  the  affirmative,  saying :  * 
'*  Upon  principle,  we  hold  that  land  acquired  as  this,  should  be 
deemed  to  have  been  acquired  under  the  Homestead  Act,  not- 
withstanding the  provisions  of  the  eighth  section,  and  that  a 
patent  shall  be  issued  in  such  a  case,  *  as  in  other  cases  provided 
by  law,  on  making  proof  of  settlement  and  cultivation,  as  pro- 
vided by  existing  laws  granting  preemption  rights.'  These 
provisions  of  the  eighth  section  simply  prescribe  a  mode  of 
commuting  the  homestead,  and  are  appointed  as  the  mode  of 

*  Jones  V.  Yoakam,  5  Neb.  265. 

«  See  also  Watson  v.  Voorhees,  14  Kan.  329;  Cheney  v.  White,  5  Neb.  261. 

•  Clark  V.  Bayley.  5  Oreg.  843,  34!) ;  2  Cent  L.  J.  299. 
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administering  the  act  in  favor  of  those  who  have  availed  them- 
selves of  the  benefits  of  the  first  section  by  complying  with  the 
requirements  of  the  second  section,  and  wish  to  pay  money, 
instead  of  time  and  labor,  for  their  land.  The  title  ha«  its 
inception  and  its  consummation  under  and  according  to  the 
provisions  of  the  act.  The  mere  payment  of  money,  under  the 
eighth  section,  ought  not  to  be  treated  as  an  abandonment  of 
the  intention  to  make  a  homestead-claim,  unless  the  law  gives 
that  eflect.''^ 

§  37.  Widow  of  Settler  may  commute.  —  By  the  second 
section  of  the  act,  in  case  of  the  death  of  the  settler,  his  widow, 
and  in  the  event  of  her  death,  his  heirs  or  devisees,  may  obtain  a 
patent  by  complying  with  the  terms  of  the  act.  It  has  been 
held  that  the  length  of  time  she  is  required  to  occupy  and  culti- 
vate the  land  in  order  to  obtain  a  patent  begins  with  the  time  of 
the  settlement  of  her  husband ;  that  she  may  commute  under 
section  8,  and  receive  all  the  benefits  of  the  act  in  so  doing;* 
and  that,  upon  her  performing  the  remaining  conditions,  begun 
bv  her  husband,  she  takes  a  title  free  from  all  trust  in  favor  of 
the  children  of  herself  and  husband,  whether  adults  or  minors.' 

§  38.    Status  of   the   Product   of   exempt   Property.  —  The 

Supreme  Court  of  North  Carolina  has  recently  held  that  the 
mere  fact  that  property  (e.  g,,  a  crop  of  corn  or  cotton)  is  the 
product  of  exempt  property  (e.  g.y  the  homestead)  does  not 
render  it  exempt.* 

^  In  an  act  to  encourage  the  growth  of  timber  on  Western  prairies,  approved 
March  8,  1873,  there  is  a  section  (17  IT.  S.  Stat,  at  Large,  603,  |  4 ;  U.S.  Rev.  Stat 
1878,  J  2317)  providing  that  "every  person  having  a  homestead  on  the  public  do- 
main, under  the  provisions  of  this  chapter,  who,  at  the  end  of  the  third  year  of  his 
residence  thereon,  shall  have  had  under  cultivation  for  two  years  one  acre  of  timber, 
the  trees  thereon  not  being  more  than  twelve  feet  apart  each  way,  and  in  a  good, 
thrifty  condition,  for  each  and  every  sixteen  acres  of  such  homestead  shall,  upon  due 
proof  of  the  fact  by  two  credible  witnesses,  receive  his  patent  for  such  homestead." 
Doubtless,  in  case  of  one  obtaining  his  patent  under  tliis  provision,  he  would  not 
lose  the  benefit  of  section  4  of  the  act  of  May  20,  1862,  but  the  reasoning  in  Clark  v, 
Bayley  (supra)  would  apply. 

*  Perry  v,  Ashby,  5  Neb.  291. 

'  Jarvis  v,  Hofi'man,  43  Cal.  314. 

*  Citizens*  National  Bank  v.  Green,  17  Alb.  L.  J.  829 ;  «.  c,  6  Cent.  L.  .T.  362. 
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59.  Unmarried  Man  supporting  widowed  Sister,  with  or  without  dependent 

Children. 
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67.  Temporary  Abandonment  of  Family. 
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Sxcnoir  76.  Distinction  between  the  Kew  Hampshire  and  Texas  Cases. 

76.  Applications  of  the  Texas  Rule. 

77.  Limitations  of  the  Texas  Rule. 

78.  Withdrawal  of  Wife  and  Child— Limited  Divorce. 

79.  Withdrawal  and  Divorce  of  Wife — Husband  in  Custody  of  Children. 
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81.  Homestead  given  to  Wife  divorced  for  Drunkenness. 

82.  Wife  divorced,  with  Custody  of  Children. 
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ARTICLE  I. — Domestic  Status:  Family — Head  op  Family. 

§  40.  Object  of  Exemption  Laws,  Protection  of  the  Fam- 
ily. —  The  protection  of  the  family  from  dependence  and  want 
is  the  expressed  object  of  nearly  all  the  homestead  and  ex- 
emption laws.^  The  immunities  created  by  these  statutes  are 
extended  to  this  association  of  persons,  or  to  the  head  thereof, 
for  the  benefit  of  all  the  members,  under  such  expressions  as 
** householder,  or  head  of  a  family;"*  **head  of  a  family;"* 
^*  every  householder  ♦  ♦  *  being  the  head  of  a  family ;  "  * 
**  any  person  being  the  head  of  a  family  and  residing  with 
the  same;"*  **the  property  of  any  one  person  having  a 
wife  or  family  ;"•   ''every  debtor  who  is  the  head  of  a  fam- 

^  McKenzie  v.  Murphy,  24  Ark.  157 ;  Tumlinson  v.  Swinney,  22  Ark.  400 ;  Green- 
wood V,  Maddoz,  27  Ark.  655. 

*  Gould's  Ark.  Stat,  ch.  61,  {  29. 

*  Cal.  Civil  Code,  {  1260.  And  in  California  there  is  a  statutory  definition  of  these 
words,  including  in  the  meaning  the  husband,  the  wife,  and  every  person  having  cer- 
tain enumerated  dependent  relations  residing  with  him« 

«  Gen.  Laws  Col.,  {  1848. 

*  Ihid.,  1 1434. 

«  Gen.  Stat  Conn.  456,  {  10. 
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jly .  "  1  (<  every  householder  having  a  family ; "  ■  **  any  resident 
householder;'*'  "head  of  a  family;'**  ♦*  occupied  as  a  resi- 
dence by  the  family  of  the  owner;"*  "every  person  residing 
in  this  state  and  being  the  head  of  a  family;"*  ^^hona-fide 
housekeeper  with  a  family  ;  "  *'  occupied  as  a  residence  and  horux^ 
fide  owned  by  the  debtor,  having  a  family,  or  mother  or  father, 
or  person  or  persons,  dependent  on  him  for  support;"^  *'the 
property  of  a  householder  in  actual  possession  thereof ; "  * 
*  *  every  householder  having  a  family ; "  •  *  *  the  homestead  ♦  *  ♦ 
owned  and  occupied  by  any  resident  of  this  state;"*®  **the 
wife,  widow,  and  children  of  every  debtor  who  is  owner  of  & 
homestead,  or  of  any  interest  therein,  occupied  by  himself  or  his 
family;""  *' debtor,  being  a  householder  and  having  a  fam- 
ily ; "  "  **  every  person  who  has  a  family,  and  every  widow  ;  "  ^ 
**  homestead  of  each  head  of  a  family  ;  "  i*-  **  the  following  prop- 
erty if  owned  by  a  householder  and  in  actual  use ;  "  ^^  «*  heads 
of  families  ;  "  **  *'  to  every  family  ;  "  "  **  of  each  head  of  a  fam- 
ily, or  housekeeper;"*®  *«  every  citizen  of  this  state,  male  or 
female,  being  a  householder  and  having  a  family;"**  "every 
householder  or  head  of  a  family  ;  "  ^^  "of  every  housekeeper  or 
head  of  a  family."  ^ 

»  Code  Ga.  1878,  J  2040. 
«  Rev.  Stat  111.  497,  J  1. 
»  2  Stat  Ind.  1876,  p.  86t^,  J  1. 

•  Code  Iowa  1878,  J  8072. 

fi  Dassler'8  Stat  Kan.,  2  2121. 

«  Jbid.,  2  2128. 

T  1  La.  Dig.  Stats.  1870,  p.  701,  2  1. 

•  Eev.  Stat  Me.  628,  2  60. 

•  Gen.  Stat  Mass.  624,  2  1- 

w  Comp.  Laws  Mich.  1749,  2  1. 
.   "  Gen.  Stat  N.  H.  258,  2  1- 
»  4  N.  Y.  Stat  at  Large,  632,  2  1- 
"  4  Sayl.  Stat  Ohio,  2954,  2  1. 
»*  8  Sayl.  Stat  Ohio,  1780,  2  1. 
"  Gen.  Laws  Oregon,  164,  \  279. 
M  1  Tenn.  Stat  1871,  2  2108. 
"  2  Paac  Dig.  Laws  Texas,  art  6884. 
»  Rev.  Code  Miss.  1871,  2  2181. 
»  Ibid,,  2  2185. 

«  Const  Va.  1867.  art  11,  2  1 ;  Code  Va.  1878,  p.  1168,  2  !• 
»  Gen.  Stat  Vt  1862,  p.  450,  J  1. 

40 


HUSBAND    AND    WIFE.  §  42 

§41.  Exceptions.  —  To  this  general  policy  there  are  some 
exceptions.  The  statute  of  Wisconsin,*  of  Minnesota,^  and  the 
Constitution  of  1868  of  Ai'kansas'*  extend  the  homestead  ex- 
emption to  *'  any  resident  of  this  state  ;  "  and  he  need  not  be  the 
head  of  a  family.*  And  in  Arkansas  a  chattel  exemption  to  the 
extent  of  $2,000  was  accorded  to  '*  any  resident  of  this  state."  * 
These  provisions  were  changed  by  the  Constitution  of  1874.* 

§  42.  Husband  and  Wife.  —  In  some  of  the  states  a  home- 
stead may  be  laid  off  on  the  application  of  the  wife  ; '  in  nearly 
all  the  states  the  husband  is  disabled  from  conveying  it  without 
her  consent  —  a  subject  discussed  in  a  future  chapter  —  and,  as 
will  be  seen  in  the  chapter  treating  of  remedies^  in  some  of  the 
states  substantive  remedies  are  given  her  for  its  protection  inde- 
pendently of  the  action  of  the  husband,®  and  in  others  denied.* 
But  the  husband  is,  in  general,  the  agent,  with  full  powers,  of 
the  family.  While  he  may  not  sell  or  incumber  the  homestead 
without  the  consent  of  the  wife,  vet  he  determines  its  selection, 
is  its  owner  where  he  owns  the  fee,^®  and  he  may,  by  virtue  of  his 
marital  and  parental  authority,  abandon  it  and  comi)el  the  family 
to  remove  with  him.^^  But  he  cannot,  in  general,  waive  or 
release  it ;  nor  can  he,  in  Illinois,  work  a  forfeiture  of  it  by  com- 
mitting a  tort,  for  which  a  judgment  is  afterwards  rendered  against 
hira.^^  If,  however,  the  title  to  the  fee  is  in  him,  the  homestead 
cannot,  in  Illinois,  be  set  off  to  the  wife ;  he  being  the  "  house- 
holder having  a  family  "  mentioned  in  the  statute,  it  must  be  set 

1  2  Taylor's  Stat  Wis.  1548.  J  23 ;  Mj^ers  v.  Ford,  22  Wis.  139. 
»  1  Minn.  Stat  at  Large,  1873,  p.  630,  J  166. 
»  Const  Ark.  1868,  art  12,  §  3. 

*  Greenwood  r.  Maddox,  27  Ark.  669. 

*  Const  Ark.  1868,  art  12,  J  1 , 

•  Const  Ark.  1874,  art  9. 

»  Ga.  Code  1873,  {  2022 ;  Bowen  v,  Bowen,  66  Ga.  182 ;  Larence  w.  Evans,  60  Ga.  216 ; 
Smith  V.  Ezell,  61  Ga.  670;  Cheney  v.  Rodgers,  54  Ga,  168;  Page  v.  Page,  50  Ga.  597. 
•      8  Mix  V.  King,  66  HI.  146;  Kelley  v.  Whitmore,  41  Texas,  647;  The  State  v.  Dill, 
60  Mo.  483. 

•  Thorns  ©.  Thorns,  46  Mis?.  263 ;  Parker  v.  Dean,  45  Miss.  422. 
^  Richards  v.  Greene,  73  HI.  64. 

"  See  J  276,  post;  Hand  v.  Winn,  62  Miss.  788;  Burson  v.  Fowler,  66  111.  146; 
Brown  t>.  Coon,  86  111.  243. 
"  Conroy  r.  Sullivan,  44  m.  461. 
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off,  if  at  all,  to  him.^  And  the  statute  of  Georgia  —  which  enacts 
that,  **  should  the  husband  refuse  to  apply  for  the  aforesaid 
exemption,  his  wife,  or  any  person  acting  as  her  next  friend, 
may  do  the  same,  and  it  shall  be  as  binding  as  if  done  by  the 
husband'*  *  —  does  not  authorize  the  ordinary  to  set  apart  a  home- 
stead to  the  wife  out  of  the  husband's  property,  if  the  husband 
object;  for  the  homestead  system  of  that  state  is  voluntary,  and 
not  compulsory.  The  statute  applies  only  to  cases  where  he 
fails  or  refuses  to  act,  without  objecting,  in  which  cases  his  con- 
sent is  impli  'd.*  If  the  fee  is  in  the  wife,  she  may,  in  Mississippi, 
be  deemed  the  **  head  of  a  family,"  within  the  Mississippi  act  of 
1865,  and,  as  such,  entitled  to  chiim  a  homestead  as  against  an 
execution  for  her  own  debt ;  *  and  the  husband  can  do  no  act  — 
as  deceiving  bidders  at  a  sale  —  which  will  estop  her  from  claim- 
ing it,*  since,  by  statute  in  that  state,  no  married  woman  shall 
lose  her  land  by  the  default  of  her  husband.*  In  Missouri  a  wife 
inay  hold  personal  property  exempt  from  execution  for  the  debts 
of  her  husband,  without  the  intervention  of  a  trustee,  even  where 
it  has  been  given  to  her  by  parol,  if  the  gift  was  to  her  in  good 
faith ;  ^  but  this  is  opening  the  door  to  a  discussion  outside  the 
purpose  of  this  work.  In  Louisiana,  whose  homestead  law  is 
held  to  be  in  derogation  of  common  right,  and,  therefore,  to  be 
strictly  construed,®  a  married  woman  cannot  claim  a  homestead 
out  of  her  separate  estate  ;  for  she  is  not  *' the  debtor  having  a 
family,  or  mother  or  father,  or  person  or  persons,  dependent 
upon  him  for  support,"  spoken  of  in  the  statute,  and  it  makes 
no  difference  that  in  exceptional  cases  the  wife  may  have  to 
contribute  for  the  support  of  the  family.* 

'  Bichards  v,  Greene,  73  HL  54. 
«  Code  Ga.  1873,  J  2022. 

•  Bowen  v,  Bowen,  65  Ga.  182. 

*  Partee  t7.  Stewart,  50  Miss.  720;  Hand  v,  Winn,  52  Miss.  784. 

*  Partee  v,  Stewart,  supra. 

•  Code  Miss.  1857,  p.  814. 

^  Holthaus  V.  Hornbosile,  60  Mo.  489;  compare  Woodford  v.  Stephens,  51  Mo. 
443. 

®  Ante,  J  5. 

'  Fusilier  v,  Buckner,  28  La.  An.  594.  In  this  case  it  was  proven  that  the  married 
woman  had  a  granddaughter  living  with  her,  whom  she  had  undertaken  to  rear  and 
educate,  the  mother  consenting. 
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§  43.  Substantive  Bights  of  Infant  Children.  —  In  Georgia, 
when  the  homestead  has  been  set  apart  by  the  ordinary,  and  the 
owner  afterwards  dies,  his  children  have  such  a  substantive 
interest  in  it  as  will  disable  the  mother  from  alienating  it  ;^  and, 
if  the  deceased  father  had  neglected  in  his  life-time  to  have  a 
homestead  set  off  to  him,  the  Superior  Court  may  appoint  a 
trustee  to  make  the  proper  application  to  the  ordinary,  on  behalf 
of  his  infant  children,  for  a  homestead  out  of  the  father's  estate.^ 
In  Illinois  the  children  of  an  intestate  widow  take  the  same 
articles  of  personalty  exempt  from  administration  as  the  widow 
of  an  intestate  takes ; '  and  in  Mississippi  the  children  of  an 
intestate  were  held  entitled  to  a  similar  exemption  where  he  left 
no  widow.*  In  Mississippi  a  statute  granting  a  year  *s  support  to 
the  widow  and  children  of  a  deceased  person  conferred  a  sub- 
stantive right  upon  the  children,  which  they  could  asseil  inde- 
pendently of  the  widow,*  or  even  against  her.'  But  the  general 
rule,  applicable  alike  to  the  homestead,  the  chattel  exemption, 
and  the  temporary  allowance  accorded  to  widows  and  orphans,  is 
that,  while  the  parents,  or  either  of  them,  live  and  remain  sui 
jmnsj  the  minor  children  have  no  substantive  right  in  these  boun- 
ties which  they  can  assert  independently  of  the  parents,  or  against 
them.  On  the  contrary,  the  rights  of  the  children  are  in  such  sub- 
ordination to  those  of  the  parents  that  whatever  concludes  the 
latter  will  equally  conclude  the  former.^  The  mother  or  surviving 
father,  therefore,  can,  by  abandoning  the  homestead,  deprive  the 
children  of  their  right.®     *' During  the  life   of  the  parents  the 

1  Whittle  V,  Samuels,  64  G^  64S. 
3  Koff  V.  Johnson,  40  Ga.  556. 
»  Lesher  v.  Wirth,  14  HI.  39. 

*  Whitcomb  v.  Beid,  81  Miss.  567 ;  Womack  v,  Boyd,  81  Miss.  448 ;  Edwards  v. 
McGee,  27  Miss.  92. 

*  Edwards  «.  McGee,  supra ;  Womack  v,  Boyd,  supra, 

*  Womack  v,  Boyd,  supra.  These  matters  are  more  fully  considered  in  the  chapter 
on  the  widow  and  orphans'  homestead  and  the  widow's  exemption. 

T  Nevin's  Appeal,  47  Pa.  St  280;  Howzer.  Howze,  2  S.  C.  232 ;  Shepard  v.  Brewer, 
66  ni.  883;  Clubb  v.  Wise,  64  DL  157;  Brown  v.  Coon,  36  Dl.  243;  Wright  v.  Dun- 
ning, 46  IlL  271 ;  Buck  v.  Conlogue,  49  Bl.  391 ;  Morrill  v.  Hopkins,  36  Texas,  686 ; 
Dawson  v.  Holt,  44  Texas,  174. 

"  Shepard  v.  Brewer,  supra ;  Dawson  v.  Holt,  supra ;  Morrill  v.  Hopkins,  supra. 
But  in  Texas  the  suryiying  father  cannot  sell  the  homestead,  except  to  pay  community 
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children  have  no  vested  interest ;  the  former  have  the  whole  title 
and  the  absolute  right  of  disposition,  without  the  concurrence  or 
consent  of  the  children.  The  parents  may  release  the  homestead 
right,  or  put  an  end  to  it  by  abandonment,  and  the  children  can 
assert  no  right  therein  adversely  to  the  acts  of  the  parents. 
Whatever  concludes  the  latter  from  asserting  the  homestead  right, 
and  thereby  deprives  them  of  it,  must,  on  principle,  in  like  man- 
ner affect  their  children  who  succeed  them."  ^  *'  We  are  aware," 
said  another  court,  *'  that  this  view  of  the  law  places  the  destinies 
and  fortune  of  the  offspring  in  the  power  of  the  father ;  but,  in 
forming  general  laws  and  rules,  it  is  questionable  whether  any 
safer  or  more  disinterested  custodian  of  the  rights  and  welfare 
of  the  child  has  ever  been  devised  than  the  father.  That  this 
rule  is  liable  to  abuse  is  not  a  sound  argument  against  it."' 
The  rights  of  orphan  children  under  homestead  and  exemption 
laws  are  discussed  in  detail  in  subsequent  chapters. 

§  44.  What  Constitutes  a  Family?  —  This  question  was  con- 
sidered with  reference  to  the  provisions  of  the  Texas  Constitu- 
tions of  1845  and  1866,  providing  for  the  exempting  from  forced 
sale  of  the  property  of  **all  heads  of  families,"  and  declaring 
**  the  homestead  of  a  family  exempt  from  forced  sale."  The 
court  holds  the  following  language:  **  Lexicographers,  from 
whom,  in  our  literary  education,  we  derive  all  our  knowledge  of 
the  correct  import  of  words,  tell  us  that  the  word  '  family,'  in 
its  origin,  meant  servants ;  that  this  was  the  signification  of  the 
primitive  word.  It  now,  however,  has  a  more  comprehensive 
meaning,  and  embraces  a  collective  body  of  persons  living  together 
in  one  house,  or  within  the  curtilage,  in  legal  phrase.  This 
may  be  assumed  as  the  generic  description  of  a  family.  It  may, 
and  no  doubt  does,  have  many  specific  senses  in  which  it  is'oflten 
used,  arising  from  the  paucity  of  our  own  as  well  as  of  all  other 
languages.  Examining  and  criticising  the  word  in  all  of  its  spe- 
cific uses  and  appropriations,  it  will  be  most  obvious  that  it  was 

debts,  if  it  is  community  property,  so  as  to  deprive  the  children  of  their  share  of  it. 
"Walker  v.  Young,  87  Texas,  519.  But  he  may  dispose  of  his  community  interest 
regardless  of  the  children,  although  it  is  homestead.    Hartman  v,  Thomas,  87  Texas,  90. 

»  Clubb  V.  Wise,  64  111.  160,  per  Sheldon,  J. 

«  Dawson  v.  Holt,  44  Texas,  179. 
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in  none  of  these  specific  senses  the  term  *  family '  was  used  in  the 
Constitution.  Its  use  in  such  a  sense  would  have  been  objectless 
and  nugatoiy,  because  it  would  be  wholly  impracticable  in  its 
application  to  the  civil  affairs  of  mankind.  It  was  most  cer- 
tainly used  in  its  generic  sense,  embracing  a  household  com- 
posed of  parents  and  children,  or  other  relatives,  or  domestics 
and  servants ;  in  short,  eveiy  collective  body  of  persons  living 
together  within  the  same  curtilage,  subsisting  in  common,  direct- 
ing their  attention  to  a  common  object  —  the  promotion  of  their 
mutual  interests  and  social  happiness.  These  must  have  been 
the  charactei-istics  of  the  *  family '  contemplated  by  the  framers 
of  the  Constitution  in  ingi'afting  this  provision  upon  it.  It  is, 
besides,  the  most  popular  acceptation  of  the  word,  and  is  more 
fully  in  unison  with  the  beneficent  conception  of  the  political 
power  of  the  state  in  making  so  humane  and  wise  a  concession 
as  that  of  the  inviolability  of  a  homestead  from  all  invasion  by 
legal  process."  ^     **  Having  a  wife  is  having  a  family.*'  * 

§  45.  Test  of  Legal  Duty  to  Support.  —  Of  the  questions, 
what  constitutes  a  family  and  who  is  the  head  of  a  family,  a  solu- 
tion easy  and  uniform  in  its  application,  though  frequently  hard 
in  its  results,  might  be  found  in  applying  the  test  of  a  legal  duty 
on  the  part  of  the  so-called  head  of  the  associated  persons  to  sup- 
port the  others,  or  some  one  of  them.  If  the  law  imposes  upon 
him  such  a  duty,  growing  out  of  ataiiLS^  and  not  out  of  contract^ 
then  beyond  all  doubt  he  and  the  persons  to  whom  he  owes  this 
duty,  if  dwelling  together  in  a  domestic  establishment,  constitute 
a  *«  family,"  and  he  is  the  '*head  of  a  family."  It  may  be 
thought  surprising  that  a  test  so  simple  and  uniform  has  been 
appealed  to  in  but  a  few  cases.*  But,  when  it  is  considered  that 
this  rule  would,  where  the  common  law  as  to  the  domestic  rela- 
tions remains  unaltered  by  statute,  deny  a  homestead  to  an  un- 
married man,  without  children,  supporting  his  indigent  sisters, 
or  even  his  aged  and  helpless  parents,  it  is  not  a  matter  of  surprise 

1  Wilson  V.  Cochran,  81  Texas,  680,  opinion  by  Lindsay,  J. 

•  KitcheU  v.  Bui^win,  21  m.  40,  45. 

*  Whalen  v,  Gadman,  11  Iowa,  226 ;  Marsh  v.  Lazenby,  41  Ga.  158 ;  Sallee  v.  Waters, 
17  Ala.  486;  Sanderlin  v.  Sanderlin,  1  Swan,  441. 
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that  the  courts  have  adopted  the  more  humane  rule  that  a  moral 
duty  on  the  part  of  the  managing;  member  of  the  domestic  associa- 
tion to  support  the  others,  or  some  of  them,  will  be  sufficient  to 
constitute  the  association  a  family,  and  the  manager  of  it  the  head 
of  a  family.  ^This  *' obligation  of  nature,''*  although  it  exists 
without  direct  legal  sanction,  is  said,  in  one  case,  to  be,  **  in  legal 
contemplation,"  a  higher  obligation  than  such  as  binds  a  debtor 
to  pay  his  debts  ;  *  and,  in  another,  the  moral  obligation  of  a  father 
to  support  a  dependent  step-son  was  declared  to  be  of  as  high  a 
character  as  the  legal  obligation  to  support  a  mother.  But,  where 
this  legal  duty  of  support  exists,  the  dependent  members  residing 
with  the  one  on  whom  this  duty  is  cast,  all  question  is  excluded  as 
to  whether  9.  family  exists.  Thus,  a  widow  of  a  second  marriage, 
having  with  her  her  minor  children  by  a  former  husband,  was  en- 
titled, out  of  the  estate  of  her  last  husband,  to  an  allowance  sriven 
by  statute  to  '*  the  widow  and  her  family;  "  '« for,  if  the  husband 
take  the  wife's  child  into  his  own  house,  he  is  then  considei-ed 
as  standing  tn  Zoco^aren^t^,  and  is  responsible  for  the  mainte- 
nance and  education  of  the  child  so  long  as  it  lives  with  him."  * 

§  46.  Test  of  Condition  of  Dependence. — Most  of  the 
cases,  then,  remit  us  to  the  lower  and  looser  test  of  a  moral  obli- 
gation, or,  as  it  is  sometimes  better  termed,  an  **  obligation  of 
nature,"  on  the  part  of  the  head  and  manager  of  the  association 
to  support  the  others,  or  some  of  them.  The  existence  of  this 
obligation  implies,  on  the  part  of  the  members  of  the  association 
in  whose  favor  it  exists,  a  corresponding  state  of  dependence  upon 
the  one  from  whom  it  is  due.  And,  hence,  there  are  cases  which 
say  that,  to  constitute  family  within  the  meaning  of  such  stat- 
utes, there  must  be  a  condition  of  dependence,  and  not  a  mere 
ao-crreo-ation  of  individuals.*  And,  whether  referrinor  to  it  in 
direct  language  or  not,  this  is  a  test  upon  which  all  the  cases 

^  Connaughton  v.  Sands,  32  Wis.  387 ;  Wade  v.  Jones,  20  Mo.  76 ;  Blackwell  «. 
Broughton,  56  Ga.  890. 
■^  Blackwell  v.  Broughton,  56  Ga.  890.  This  case  must  be  read  with  ^larsh  v.  Lazenby. 

41  Ga.  890. 
«  McMurray  r.  Shuck,  6  Bush,  111. 

*  Sanderlin  r.  Sanderlin,  1  Swan,  441 ;  see  2  Kent's  Com.  192. 
ft  Allen  V.  Manasse,  4  Ala.  654;  Sallee  r.  Waters,  17  Ala.  48a 
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unite.  Illustrations  of  principle  recur  constantly  in  this  article ; 
but  some  occur  in  the  books  which  are  too  obvious  to  require 
more  than  a  mere  mention  —  such  as  the  case  of  a  single  woman 
suppoiling  a  dependent  infant  son.^ 

§  47.  Relation  of  Master  and  Servant,  Employer  and  Em- 
ployee. —  The  family  relation  is  obviously  a  relation  of  status, 
and  not  of  contract,  merely.  An  assemblage  of  persons  held 
together  by  a  mere  contract,  other  than  the  marriage  contract, 
although  such  contract  may  raise  a  duty  of  support  on  the  part 
of  one  member,  and  create  a  state  of  dependence  on  the  part  of 
the  others,  is  not  a  family.  Of  such  a  nature  are  the  ordinary 
contracts  of  serace  now  in  vogue  in  the  United  States.  And, 
hence,  the  relation  of  master  and  sei^vant,  or,  more  properly  speak- 
ing, of  employer  and  employee,  as  it  ordinarily  exists  in  this  coun- 
tiy,  does  not  constitute  b,  family.  **  There  is  absent  that  peculiar 
feature,  which  can  be  better  understood  than  described,  which 
distinguishes  the  family  even  from  those  who  may  dwell  mthin 
the  limits  of  the  same  curtilage."  And,  therefore,  a  single  man 
who  has  no  other  persons  living  with  him  than  servants  and 
employees  is  not  the  head  of  a  family  within  the  meaning  of 
statutes  creating  homestead  exemptions.^ 

§  48.  Progeny  of  Common  Ancestors.  —  But  the  view  taken 
by  a  learned  judge  sitting  in  the  Circuit  Court  of  the  United 
States,  while  coinciding  with  the  above,  has  language  in  it  indicat- 
ing that,  in  order  to  constitute  a  family,  the  dependent  members 
of  the  association  must  be  "  the  progeny  of  common  ancestors." 
This  view  is  obviously  too  narrow,  since  no  court  would  hold 
that  a  husband  and  wife  without  children  do  not  constitute  a 
fsimily.*  3ut  the  learned  judge  evidently  did  not  intend  to 
exclude  this  idea,  since,  in  another  part  of  the  opinion,  he  says 
'*  the  relation  of  husband  and  tfnfe,  parent  and  child,  is  the  unit 
of  civilization,  and  the  State  has  thought  to  encourage  that  rela- 
tion by  protecting  it  from  absolute  want,  arising  from  the  vicis- 

*  CantreU  v,  Conner,  51  How.  Pr.  46 ;  see  Brien  ex  parte,  2  Tenn.  Ch.  88. 

*  Garaty  v,  DuBose,  6  8.  G.  498 ;  Calhoun  v.  McLendon,  42  Ght.  405. 

*  KitcheU  v.  Buigwin,  21  Dl.  40,  46 ;  Cox  v,  Stafford,  14  How.  Pr.  621. 
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situdes  of  life."  But  the  stress  of  the  case  is  in  what  it  actually 
decides,  namely,  that  the  adoption  of  another's  child  by  an 
unmarried  person,  and  the  maintenance  of  servants  and  a  house- 
hold, does  not  constitute  such  person,  under  the  statutes  of  South 
Carolina,  the  head  of  a  family  entitled  to  the  homestead  exemp- 
tion.^ The  soundness  of  this  view  obviously  depends  upon  facts 
which  the  report  of  the  case  does  not  disclose.  If  the  adoption 
of  the  child  was  a  temporary  act  of  benevolence,  which  might  be 
put  off  at  pleasure,  then  the  view  of  the  learned  judge  is,  per- 
haps, sound ;  but,  if  the  adoption  had  been  formally  declared,  in 
pursuance  of  a  statute,  so  that  the  relation  created  substantially 
resembled  that  of  parent  and  child,  the  case  would  undoubtedly 
be  different.* 

§  49.  Test  of  Conunon  Residence. — In  Alabama  it  is  said 
that,  in  order  to  constitute  a  family  within  the  meaning  of  a 
statute  reserving  fi'om  execution  certain  enumerated  articles  ''  by 
and  for  the  use  of  every  family  of  this  state,"  the  relation  of  parent 
and  child,  or  that  of  husband  and  wife,  must  exist ;  there  must  be 
a  condition  of  dependence  on  the  one  or  the  other  of  these  rela- 
tions.' But  the  court  proceeds  to  say  that  *'  it  is  not  necessary 
that  all  the  dependents  should  live  under  the  same  roof,  or  that 
the  family  should  live  together.  It  is  the  relation,  and  the  de- 
pendence on  that  relation,  not  the  aggregation  of  individuals,  that 
constitute  a  family.*  And,  therefore,  an  unmarried  man  having 
a  child  dependent  upon  him  for  support,  which  boarded  at  one 
house  and  he  at  another,  in  the  same  town,  was  held  to  be  the 
head  of  a  family.*^  On  the  other  hand,  where  two  or  more  dis- 
tinct families  are  associated  together  under  one  roof,  although 
the  man  who  controls,  supervises,  and  manages  the  affairs  of  the 

^  Re  Lambson,  2  Hughes,  238,  opinion  by  Bond,  J. 

'  Such,  for  instance,  is  the  effect  of  the  Missouri  Statute  of  Adoption.  Wag.  Stat, 
ed.  1870,  p.  256,  2  8.  See  a  learned  article  on  the  subject  of  Adoption,  by  Simon 
Obermeyer,  Esq.,  in  1  Southern  Law  Rev.  (n.  s.),  70. 

»  Sallee  v.  Waters,  17  Ala.  488,  opinion  by  Dargan,  0.  J.  It  will  hardly  be  neces- 
saiy  to  remind  the  reader  in  passing  that  this  doctrine  is  opposed  to  the  general  cur- 
rent of  authority. 

*  IHd, 

»  Ibid, 
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house  18,  in  a  large  sense,  the  head  of  one  family  composed  of 
all  the  persons  thus  associated,  yet  these  distinct  families  do 
not  thereby  lose  their  character  as  such,  and  the  head  of  each 
continues  to  be  the  **  head  of  a  family  "  within  the  meaning  of 
a  statute  of  exemption.  Thus,  where  a  widowed  daughter,  the 
mother  of  several  children,  resided  with  her  aged  father  in  his 
house,  ate  at  the  same  table  with  him,  and,  with  her  children, 
cultivated  ceitain  portions  of  his  land,  she  was  held  to  be  '^  the 
head  of  a  family  engaged  in  agriculture,"  under  such  a  statute.^ 

§  50.  Test  of  Bona  Fides. — Again,  the  associated  persons 
who  claim  to  constitute  the  family  must  dwell  together  as  a 
family  in  good  faith.  That  is  to  say,  it  must  appear  to  the 
satisfaction  of  the  juiy,  or  to  that  of  the  court  where  the  court 
tries  the  facts,  that  the  persons  claimed  to  be  the  dependent 
members  of  the  family  were  not  brought  into  the  household  of 
the  applicant  merely  for  the  purpose  of  enabling  him  to  avoid 
payment  of  his  debts,  but  that  they  were,  in  good  faith  and 
honestly,  members  of  his  family.' 

§  51.    <<Head  of  a  Family"  —  Liegislative  Interpretation. -^^ 

The  Constitution  of  Georgia  adopted  in  1868  guarantees  a 
homestead  to  **  each  head  of  a  family,  or  guardian  or  trustee  of 
a  family  of  minor  children ." '  The  Supreme  Court  of  Georgia  has 
held  that  a  single  man  having  no  persons  dependent  on  him 
for  support  is  not,  within  the  meaning  of  this  provision,  the 
«*  head  of  a  family."*  This  construction  of  the  provision  the 
Legislature  undertook  to  repeal  by  enacting  that  *'  any  single 
person,  male  or  female,  or  married  person  in  a  state  of  separa- 
tion, who,  at  the  time  of  the  adoption  of  the  present  state  Con- 
stitution, or  before,  lived  habitually  as  housekeeper  to  himself  or 
herself,  on  his  or  her  own  land,  is  hereby  declared  to  be  the  head 

1  Bachman  v.  Crawford,  8  Humph.  218;  Stat  Tezm.  1888,  ch.  80;  Car.  A  Nich. 
Laws,  106. 

^  Blackwell  v.  Broughton,  66  Ghu  892.  The  hints  thus  conveyed  in  this  case  point 
to  a  device  hy  means  of  which  it  is  believed  the  benevolent  designs  of  the  home- 
stead laws  have,  in  many  cases,  been  perverted  to  the  defrauding  of  creditors. 

s  Const.  Ga.  1868,  art  7,  {  1. 

*  Lynch  v.  Pace,  40  Ga.  178. 
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of  a  fa-mily.^  But  the  Supreme  Court  held,  in  a  subsequent 
case,  that,  the  court  having  interpreted  the  constitutioual  pro- 
vision in  one  way,  it  was  incompetent  for  the  Legislature  to 
interpret  it  in  another  way  ;  that,  while  it  is  the  exclusive  province 
of  the  Legislature  to  enact  laws,  it  belongs  exclusively  to  the 
judicial  branch  of  the  government  to  interpret  the  organic  law. 
The  court  then  proceeded  to  declare  that,  notwithstanding  the 
above  statute,  a  bachelor  having  no  other  family  than  hired 
servants  was  not  the  head  of  a  family,  and  was  not  entitled  to 
the  homstead   exemption.^     We  give,  in  the   note   below,  the 

1  Ga.  Stat  1870,  p.  72,  J  7. 

*  Calhoun  ».  McLendon,  42  Ga.  406,  opinion  by  Lochrane,  C.  J.  The  court 
said:  "The  Constitution  declares :  *£ach  head  of  a  family,  or  guardian  or  trustee  oi 
a  fiunily  of  minor  children,  shall  be  entitled  to  a  homestead,'  etc,  '  and  it  shall  be  the 
duty  of  the  General  Assembly,  as  early  as  practicable,  to  provide  by  law  for  the- 
yaluation  and  setting  aside  of  said  property,  and  to  enact  laws  for  the  full  and  com- 
plete  protection  and  security  of  the  same  to  the  sole  use  and  benefit  Qf  said  families 
aforesaid.'  The  Constitution,  in  using  the  terms  'each  head  of  a  family,'  left  the 
question  of  what  constituted  a  family  open  for  interpretation ;  and  the  courts  alone 
had  the  right  to  interpret  the  question,  or  to  say  who  was,  within  the  meaning  of  the 
Constitution,  the  head  of  a  family.  And,  after  such  interpretation,  can  this  court  hold 
that  the  Legislature  was  clothed  with  the  power  to  change  the  law  as  laid  down  by  the 
court?  This  court  has  laid  down  the  law  to  be  that  a  single  person  without  depend- 
ents of  kindred  whose  maintenance  the  law  imposes  on  him  is  not  the  head  of  a  family 
in  the  contemplation  of  the  Constitution.  And,  while  we  have  great  respect  for  the 
law-making  power,  we  cannot  defer  to  its  construction  of  the  Constitution  or  laws. 
That  power  is  lodged  in  the  judiciary,  and  we  need  not  multiply  authorities  to  demon- 
Btrate  a  principle  so  clear  that  its  assertion  would  be  weakened  by  the  implied  necessity 
of  argument  The  only  question  is.  Did  the  act  of  1870  come  within  the  powers  con- 
ferred upon  the  Legislature  by  the  Constitution  in  regard  to  homestead?  The  duty 
devolved  on  the  General  Assembly  to  provide  by  law  for  the  setting  apart  and  valuation 
of  the  property,  and  to  enact  laws  for  security  thereto.  Does  this  expre^ion  of  duty 
imply  the  right  to  legislate  who. should  be  the  head  of  a  family?  It  is  true  it  is  not 
directly  in  conflict  with  the  Constitution,  but  it  is  equally  true  that  it  is  in  conflict 
with  the  decision  of  this  court.  Now,  in  matters  of  conflict  upon  construction,  we 
have  just  said  the  courts  are  paramount.  Li  a  case  decided  last  week  (Walker  r. 
"Walker)  I  stated,  in  delivering  the  judgment  of  the  court,  that  the  act  we  were  invoked 
to  exercise  was  a  legislative  act,  and  not  a  judicial  one;  it  was  not  one  of  construc- 
tion, but  of  legislation.  In  the  dividing  line  of  power  between  these  coordinate 
bmnches  we  find  here  the  boundary — construction  belongs  to  courts,  legislation  to  the 
Legislature.  We  cannot  add  a  line  to  the  law,  nor  can  the  Legislature  enlarge  or 
diminish  a  law  by  construction.  There  are  cases  where  the  legislative  intent  guides 
the  court  in  the  construction  or  exposition  of  what  the  law  is,  and  courts  look  to  the 
intent  of  the  Legislature  as  an  element  in  their  construction.  But,  when  the  Constitu- 
tion is  the  subject-matter  of  construction,  the  courts  are  the  authority.  And  we  have 
no  hesitation  in  saying  the  Legislature  cannot,  by  the  declaration  of  an  act,  make  a 
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material  portion  of  the  opinion,  and  must  take  the  liberty  of 
expressing  the  view  that  it  proceeds  upon  a  radical  miscon- 
ception of  the  power  of  the  Legislature  in  the  premises.  It  is 
undoubtedly  true  that  it  is  the  function  of  the  courts,  and  not 
that  of  the  Legislature,  to  interpret  the  organic  law.  But  it 
should  be  considered  that  the  provision  of  the  Georgia  Constitu- 
tion in  question  guaranteed  a  certain  right  to  a  certain  class  of 
persons.  The  Legislature  might  have  created  this  right  if  the 
Constitutional  Convention  had  not  done  so,  and  it  was  clearly 
competent  to  it  to  enlarge  it  by  extending  it  to  a  class  of  persons 
not  embraced  in  the  constitutional  guaranty.  This  is  manifestly 
what  it  undertook  to  do  by  the  statute  in  question. 

§  52.  Housekeeper  having  a  Family.  —  Under  a  statute  of 
Kentucky  providing  for  a  chattel  exemption,  but  silent  as  to  the 
domestic  status  of  the  person  who  should  be  entitled  to  claim  it,^ 
it  was  held  that  a  housekeeper  who  had  no  family  was  not  within 
its  benefits;  since  the  object  of  the  statute  evidently  was  "to 
save  the  enumerated  articles  for  the  benefit  of  the  family,  by 
placing  them  beyond  the  reach  of  creditors."  '^  This  very  strict 
construction,  clearly  not  required  by  the  language  of  the  statute, 
gave  rise,  in  a  subsequent  case,  to  the  inquiry  whether  a  practic- 
ing physician,  a  widower  with  two  daughters  of  tender  age,  whom 
he  kept  in  the  care  of  his  mother,  providing  for  them  and  send- 
ing one  of  them  to  school  from  his  mother's  house,  while  he 
himself  occupied  a  single  room  about  one  mile  distant,  as  an  office 
and  dwelling,  without  servants  or  other  family  than  his  children, 
who  were  sometimes  with  him  at  his  office,  where  he  lodged  and 
cooked  and  ate  his  meals,  was  *'  a  housekeeper  *  *  *  with  a 
family  residing  with  him."  The  court  did  not  doubt  that  he  was 
a  housekeeper ;  '*  but  had  he  a  family  residing  with  him  ?  "  The 
court  held  that  he  had,  saying :  '*  His  children  being  infants  and 
subject  to  his  control,  and  not  appearing  to  have  had  any  perma- 

single  person  living  to  him  or  herself  the  head  of  a  family,  whatever  may  be  their 
power  to  exempt  property  from  levy  belonging  to  such  persona." 

*  The  statute  simply  provided  that  ''the  same  personal  property  shall  be  exempted 
&om  execution  which  is  exempted  from  distribution."    Rev.  Stat  Ky.,  ed  1852,  p.  826. 

'  Gunn  V.  Gudehua,  16  B.  Hon.  452. 
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nent  home  elsewhere  than  with  him,  their  domicile  was  with  him, 
although  their  sex  and  tender  age,  together  with  their  father's 
situation,  seem  to  have  caused  him,  very  properly,  to  place  them 
for  the  time  being  in  the  immediate  care  of  his  mother,  and  this 
paitial  separation  from  him  did  not,  in  our  opiuion,  change  their 
place  of  residence."  ^ 

§  53.  Singrle  Person  with  no  Dependents.  — Of  course,  then, 
the  statute  reserving  certain  property  from  execution  "  by  and 
for  the  use  of  every  family  in  this  state"*  ext.ends  no  pro- 
tection whatever  to  a  person  who  cannot  show  that  he  has  a 
family. '  So  a  statute  creating  such  a  bounty,  and  defining  the 
person  entitled  to  it  as  a  '*  householder  having  a  family,"  affords 
no  protection  to  an  unmarried  woman  who  has  no  children.  *  But, 
of  course,  this  would  not  be  the  rule  under  a  statute  like  that  of 
Wisconsin,  which  accords  the  homestead  exemption  to  **  any  resi- 
dent of  the  state."  *  Unless  there  is  an  expressed  design  in  the 
statute  to  accord  the  benefit  of  the  exemption  to  heads  of  fami- 
lies, it  will  be  extended  to  all,  provided  the  other  circumstances 
prescribed  therein  concur.  Accordingly,  where  a  widower,  whose 
children  had  all  married  and  moved  away,  rented  his  house,  bnt 
occupied  one  room  of  it,  and  lived  and  slept  there  and  took  his 
meals  with  his  tenant,  he  was  held  entitled  to  the  homestead 
exem[)tions.* 

§  54.  Widow  without  Children.  —  So  a  widow  who  has  no 
children  dependent  upon  her  for  support  is  not,  in  Georgia,  en- 
titled to  a  homestead  out  of  the  property  of  her  deceased  husband, 
since  she  is  neither  "  the  head  of  a  family  "  nor  '*  the  guardian  or 
trustee  of  minor  children,"  within  the  meaning  of  the  Constitu- 
tion of  that  state. ^     But  in  Nevada  a  childless  widow  is  embraced 

^  Seaton  v,  Marshall,  6  Bush,  429. 
«  Clay's  Dig.  Stat.  Ala.  210,  J  47. 

•  Abercrombie  v.  Alderson,  9  Ala.  981. 

•  Woodworth  v.  Comstock,  10  Allen,  425.    So  held,  under  similar  statutes,  in  Barnes 
V.  Rogers,  23  DL  860;  Wilson  v,  Cochran,  81  Texas,  677« 

»  2  Stat.  Wis.  1871,  p.  1648,  {  28. 

•  Myers  r.  Ford,  22  Wis.  189. 
T  Kidd  V.  Lester,  46  Ga.  281. 
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within  the  words  <*  family  of  the  deceased,"  in  the  Probate  Act, 
and  as  such  succeeds  to  the  right  of  homestead.^ 

§  55.  Unmarried  Man  supporting  Mother  and  dependent 
Brothers  and  Sisters.  —  An  unmarried  man  whose  indigent 
mother  and  sisters  live  with  him  and  are  supported  by  him 
is  "the  head  of  a  family"  within  the  sense  of  the  Georgia 
Constitution ;  especially  since,  under  the  laws  of  Georgia, 
he  is  under  the  legal  duty  of  supporting  his  mother.*  •*  A 
husband,  a  widow,  a  guardian  or  trustee,"  said  the  court, 
*<  who  represents  those  who  are  dependent  upon  him  or  her 
for  a  support,  and  is  tlie  head  of  a  family  of  such  depend- 
ents, is  entitled  to  a  homestead ;  and  we  see  no  reason  why  the 
same  rule  does  not  apply  in  favor  of  the  head  of  any  other  house- 
hold of  dependents  whom  it  is  his  legal  duty  to  support.  Our 
Code  points  out  who  are  entitled  to  assistance  from  the  county  as 
paupers,  and  declares  that,  in  cases  where  families  are  unable  to 
maintain  themselves,  and  the  helpless  children  they  may  have 
also,  they  may  be  aided  to  the  extent  required  in  the  furnishing 
of  food,  clothing,  and  shelter.  It  then  adds  (§  786)  :  <  If  any  such 
person  has  father,  mother,  or  child  of  sufficient  ability,  he  or  she 
must  be  supported  by  them  ;  and,  failing  so  to  do,  any  county  in 
the  state  haviug  made  provision  for  such  persons  may  sue  per- 
sons of  full  age  standing  in  such  relation  to  them,  and  recover 
for  the  time  such  county  has  made  provision  for  such  person ; 
always  provided  the  person  sued  was  possessed  of  such  ability.' 
Here  the  applicant  had  taken  his  mother  and  two  sisters  to  live 
with  him,  and,  as  they  were  indigent  and  he  was  providing  for 
them,  the  law  imposed  upon  him  the  duty,  which  is  sanctioned 
by  every  just  and  generous  impulse  of  our  nature,  to  take  care 
of  and  suppoi-t  his  mother,  who  is  dependent  upon  him.  We  hold 
that  he  is  the  head  of  a  family  in  contemplation  of  law,  with  the 
same  rights  as  any  other  head  of  a  family,  while  this  relation 
lasts  and  the  necessity  exists." 

§  56.    Unmarried  Man  supporting  widowed  Daughter  and 
her  Children.  —  The  duty  of  a  father  to  support  his  widowed 

1  Estate  of  Walley,  11  Nev.  260. 
3  Marsh  v.  Lazenbj,  41  Ga.  158. 
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daughter  and  her  minor  children,  they  being  physically  mcapable 
of  supporting  themselves,  is  equally  strong ;  and,  hence,  the  same 
court  holds  that,  where  such  a  collection  of  persons  are  living 
together  under  such  circumstances,  they  constitute  a  family,  and 
that  the  father  is,  within  the  meaning  of  the  constitutional  pro- 
vision above  quoted,  the  head  of  a  family.  ^  So,  in  New  York,  it 
has  been  held  that  a  widower  and  grown-up  daughter,  living 
together,  constitute  a  family.* 

§  57.  Continued. — And  it  seems  that  the  rule  would  be  the 
same  independently  of  the  existence  of  a  statute  imposing  upon 
the  son  such  duty. ,  Thus,  in  a  case  in  Wisconsin,  where  such 
a  statute  exists,  but  escaped  notice,^  it  is  held  that  an  unmarried 
son  who  supports  his  dependent  mother,  and  minor  and  depend- 
ent brothers  and  sisters,  is  within  the  benefits  of  a  statute  creat- 
ing an  exemption  of  personalty  for  "  a  debtor  and  his  family.*'  * 
This  case  is  well  stated  and  reasoned,  in  the  following  language 
of  the  court ;  *'  The  evidence  in  the  case  shows  that  F.  D.  Levitt 
is  over  twenty-one  years  of  age,  unmarried,  and  resides  with  his 
mother,  brothers,  and  sisters.  His  father  died  about  four  years 
before  the  trial,  leaving  a  widow  and  five  or  six  children,  also 
property  consisting  of  forty  acres  of  land,  a  team  of  horses,  two 
cows,  and  eight  hogs.  F.  D.  Levitt  is  the  oldest  child  at  home, 
and  has  devoted  his  entire  earnings,  since  his  father's  death,  to 
the  support  of  his  mother,  brothers,  and  sisters.  The  oldest 
child  next  to  him,  at  home,  is  sixteen  years  old,  and  the  others 
are  too  small  to  do  anything.  He  '  attends  to  matters  out  doors,' 
uses  the  team  to  cultivate  the  land  belonging  to  the  family,  and 
says  he  regards  himself  as  '  the  head  of  the  family.'  The  prop- 
erty levied  on  by  plaintiff  was  grain  which  F.  D.  Levitt  raised  upon 
lands  worked  on  shares  ;  it  was  necessary  food  for  the  stock  and 
for  the  support  of  the  family,  and  it  is  fair  to  assume  that  it  would 
ail  have  been  devoted  to  these  purposes.  And,  consequently, 
the  question  arises,  Was  the  statute  intended  to  apply  to  an  exe- 

1  BlackweU  v,  Broughton,  66  Ga.  890. 
»  Cox  V.  Stafford,  14  How.  Pr.  621. 
»  1  Tayl.  Stat  Wis.  717,  {  6,  6. 

*  Kev.  Stat  Wis.  787,  {  31,  ch.  134;  Cannaughton  v.  Sands,  82  Wis.  887,  opin- 
ion by  Cole,  J. 
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cution-debtor  under  such  ciroumstances,  and  give  him  the 
benefit  of  the  exemption?  It  is  a  very  familiar  rule,  in  the  inter- 
pretation of  statutes  of  this  character,  that  they  are  to  be  lib- 
erally construed.  This  is  the  doctrine  of  all  the  cases.  Now, 
the  leading  idea  of  our  statutes  is  to  secure  the  family  of  an 
indigent  debtor  as^ainst  want  and  distress  for  the  necessaries  of 
life.  Therefore  the  exemption  is  to  *  the  debtor  and  the  family  J* 
Ordinarily  it  is  the  husband,  father,  or  mother  who  takes  charge 
of,  and  provides  for  the  wants  of,  those  living  with  them,  consti- 
tuting the  family y^  and  whom  the  debtor  is  bound  to  provide  for 
by  the  claims  of  kindred  and  the  obligations  of  society.  But,  as 
the  case  before  us  shows,  it  is  sometimes  the  child  and  brother 
who  takes  upon  himself  the  duty  of  providing  for  a  widowed 
mother  and  dependent  children,  who,  in  legal  contemplation, 
becomes  the  head  of  the  family.  We  see  no  sufficient  reason  for 
holding  that  the  exemption  does  not  apply  to  a  person  thus  situ- 
ated. Here  F.  D.  Levitt  was  devoting  his  entire  earnings  to  the 
support  of  his  mother,  brothers,  and  sisters — his  nearest  kindred 
—  whom  he  was  bound  by  the  highest  obligations  of  nature  to  aid 
and  support.  He  stood,  to  some  extent,  in  the  phice  of  a  hus- 
band and  father.  One  of  the  witnesses  says  that  the  family 
could  not  have  lived  hud  it  not  been  for  his  earnings  ;  he  trans- 
acted the  necessary  business  of  the  family,  and  was  the  only 
responsible  head  it  had.  Under  such  circumstances  we  think  it 
is  doing  no  violence  to  the  spirit  and  policy  of  the  law  to  say 
that  he  is  entitled  to  the  benefit  of  the  exemption.  Taking  the 
charge  of,  and  providing  for  the  wants  of,  his  mother  and  depend- 
ent brothers  and  sisters,  he  is  to  be  deemed  the  debtor,  and  those 
persons  as  constituting  *  his  family ^^  within  the  meaning  of  the 
exemption  laws."  ^ 

§  58.  Unmarried  Man  supporting  dependent  minor  Brothers 
and  Sisters.  —  It  was  said  in  a  case  in  Arkansas  that  an  unmamed 
man  who  succeeded  his  deceased  father  in  the  care  of  his  minor 
sisters  might  well  be  deemed  the  head  of  a  family.^  The  Ken- 
tucky statute  in  force  in  1869  exempted  certain  enumerated  and 

1  Gannaughton  v.  Sands,  82  Wis.  891,  opinion  by  Cole,  J. 
s  Greenwood  v.  Maddoz,  27  Ark.  668. 

55 


§  59  DOMESTIC  STATUS. 

specified  personal  property  from  seizure  on  "  execution,  attach- 
ment, distress,  or  fee-bill  against  a  bona-fide  housekeeper  with  a 
family,"  residing  within  the  state.^  In  a  case  in  that  state,  very 
obscurely  reported,  the  evidence  showed  that  the  debtor  was  un- 
married ;  that  he  was  a  bona-fide  housekeeper,  with  an  unmarried 
sister  and  two  brothers,  all  under  twenty-one  years  of  age,  whose 
parents  were  both  dead,  and  whose  support  and  education  he  had 
assumed,  they  being  without  means.  It  was  held  that  "  the 
Circuit  Court  very  properly  ordered  the  exempted  articles  to 
be  set  apart  for  the  benefit  of  the  family  thus  constituted,"  but 
"  properly  refused  to  allow  provision  to  be  made  for  the  brother 
over  twenty-one  years  of  age,  and  the  servants."  **  The  object 
of  the  exemption  laws,"  said  the  court,  '*  was  doubtless  to  pro- 
tect from  execution  and  secure  to  the  immediate  family  of  the 
debtor,  he  being  a  bona-fide  housekeeper,  the  enumerated  articles  ; 
the  family  consisting  of  those  that  the  debtor  was,  in  legal  con- 
templation, bound  to  provide  for  by  obligations  higher  than  such 
as  bound  him  to  pay  his  debts,  and  who,  from  tender  years  and 
other  disabilities,  were  unable  to  provide  for  themselves ;  but  it 
is  not  the  intention  of  the  Legislature  to  provide  for  the  support 
of  operatives  hired  by  the  debtor  to  prosecute  his  business,  either 
in  cultivating  a  farm  or  the  performance  of  other  service.  If  such 
construction  be  given  to  the  statutes,  then  that  which  was  intended 
merely  to  secure  the  family  of  an  unfortunate  and  indigent  debtor 
against  want  would  soon  be  perverted  to  the  unholy  purpose  of 
enabling  such  debtors  as  should  be  so  disposed  to  deprive  their 
creditors  of  no  inconsiderable  amount  of  their  property,  and 
thereby  avail  themselves  of  the  beneficent  objects  of  the  Legisla- 
ture to  perpetrate  a  fraud  on  creditors.  To  such  a  construction 
we  cannot  give  our  sanction."  ' 

§  59.  Unmarried  Man  supporting  widowed  Sister,  with  or 
without  dependent  Children.  —  So,  an  unmarried  man  sup- 
porting a  widowed  sister  and  her  four  small  children,  all  of  them 
living  together  in  a  rented  house,  the  sister  keeping  house  for 
him,  is  entitled  to  an  exemption  provided  for  the  head  of  a  fam- 

1  Getf.  Stat  Ky.  1878,  p.  481,  {  6. 

>  McMurray  v.  Shuck,  6  Bush,  111,  opinion  by  Peters,  J. 
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ily.  "It  is  not  necessaiy/'  says  the  court,  "that  the  relation 
of  husband  and  wife,  or  father  and  child,  or  mother  and  child, 
should  exist  in  every  case  to  constitute  a  family.  The  man  who 
controls,  supervises,  and  manages  the  affairs  about  the  house  is 
the  head  of  a  family,  and  such  a  man  need  not  necessarily  be  a 
husband  or  a  father."^  In  the  same  state  an  unmarried  man 
supporting  a  widowed  sister,  who  kept  house  for  him  and  managed 
his  domestic  affairs,  was  held  by  Dillon,  J.,  on  a  bill  of  review 
in  bankruptcy,  the  head  of  a  family.^ 

§  60.    Widower  without  CUldren  supporting  his  Mother.  — 

A  widower  without  children,  but  living  in  his  own  house  with  his 
widowed  mother,  whom  he  supports,  no  other  person  living  with 
him,  is  **  the  head  of  a  family  "  within  the  meaning  of  the  Iowa 
statute.'  These  two  persons  thus  living  together  were  said  to 
come  within  Webster's  definition  of  a  family:  '«A  collective 
body  of  persons  who  live  in  one  house,  and  under  one  head  or 
manager."* 

§  61.  Unmarried  Man,  his  Brother  and  Brother's  Wife 
living  with  him.  —  Where  an  unmarried  man  rented  a  fann  and 
moved  upon  it,  taking  with  him  his  brother  and  his  brother's 
wife,  and  he  and  his  brother  worked  the  farm  together  on  shares, 
such  unmarried  man  was  not  to  be  deemed  the  head  of  a  family, 
although  he  furnished  the  necessaries  for  the  housekeeping,  and 
had  general  control  of  the  establishment.  '*  The  married  brother 
and  wife,"  said  the  court,  *'  in  no  proper  sense  belonged  to  the 
family  of  the  plaintiff.  He  had  no  control  over  them  except  such 
as  resulted  purely  and  exclusively  from  contract.  He  had  no 
right  to  exact  obedience  from  them,  or  to  direct  their  movements, 
except  so  far  as  their  agreement  bound  them  to  take  care  of  the 
house.  One  brother  was  as  much  interested  in  the  profits  of  the 
farm  as  the  other.  If  the  plaintiff  was  the  head  of  this  family, 
then  the  married  one  could  not  be,  and  this  will  scarcely  be 
claimed."* 

^  Wade  V,  Jones,  20  Mo.  75,  opinion  by  Ryland,  J. 

*  Bailey  v.  Gummings,  U.  S.  Cir.  Ct  East  DLb.  Mo.,  MS. 
»  Code  Iowa  1S51,  J  1245. 

*  Parsons  v.  Livingston,  11  Iowa,  104. 

*  Whalen  v,  Cadman,  11  Iowa,  226,  opinion  by  Wright,  J. 
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§  62.  Widow  remarried.  —  As  stated  in  another  place,  in 
Iowa,  upon  the  death  of  either  spouse,  the  whole  homestead 
descends  to  the  survivor,  no  matter  which  had  the  legal  title. 
It  seems  that  this  right,  in  case  of  the  wife  sumving,  is  not  lost 
by  her  remarriage.^  This  question  was  quite  thoroughly  dis- 
cussed in  a  case  in  New  Hampshire,  and  the  same  conclusion  was 
reached.  By  the  statute  of  that  state  the  family  homestead, 
while  occupied  as  such  by  the  husband  duiing  his  life,  or  by 
<*  his  widow  or  minor  children,  or  any  or  either  of  them,"  after 
his  death,  was  protected  from  his  creditors ;  and  the  point  was 
whether  the  term  '<  widow  "  was  used  to  denote  the  person  who 
was  the  wife  of  the  deceased,  or  whether  it  was  a  term  of  limita- 
tion,  so  that  the  statute  would  operate  to  give  her  an  interest 
only  so  long  as  she  remained  a  widow.  The  court  took  the 
former  view,  and  the  reasons  given  are  plausible,  if  not  conclu- 
sive.*    The  court  thought  that,  if  a  case  should  arise  in  which  a 

^  Nicholas  v.  Purczell,  21  Iowa,  265. 

*  Miles  V.  Miles,  46  N.  H.  261,  opinion  by  Bellows,  J.  The  learned  judge  said: 
"By  the  Revised  Statutes,  chapter  166  (Comp.  Stat,  ch.  176),  various  provisions  are 
made  for  the  wife  of  a  person  deceased,  and,  in  eveiy  one  of  the  fourteen  sections  but 
the  eleventh,  which  merely  qualifies  those  of  the  preceding  sections,  she  is  designated  as 
the  widow.  One  of  these  sections  authorizes  an  allowance  for  present  support  to  the 
widow ;  another  g^ves  her  dower  in  the  real  estate.  Section  8  gives  her,  in  addition 
to  dower,  one-third  part  of  all  the  estate  remaining  after  the  payment  of  the  debts 
and  expenses  of  administration,  where  the  husband  leaves  no  lineal  descendants,  or 
makes  no  provision  for  her  by  ^vill,  or  she  waives  such  provision ;  and  by  section  9,  if  the 
deceased  is  intestate  and  leave  no  such  descendants,  she  shall  have  one-half  of  the 
estate  so  remaining,  in  addition  to  her  dower,  or,  as  provided  in  the  next  section,  to  an 
amount  equal  to  that  which  her  husband  received  from  her,  or  in  her  right,  during  her 
coverture,  if  she  so  elect.  By  section  12,  if  the  deceased  shall  leave  lineal  descendants, 
but  no  will,  she  shall  be  entitled  to  one-third  part  of  the  personal  estate,  in  addition  to 
her  dower;  and  by  sections  13  and  14,  if  the  deceased  die  testate,  leaving  lineal 
descendants,  but  making  no  provision  for  the  widow  in  his  will,  or  she  waives  such 
provision,  she  shall  be  entitled  to  a  portion  of  the  personal  estate  equal  with  the  chil- 
dren, or,  if  she  elect,  to  one-third  part  of  such  personal  estate,  in  all  these  provisions 
she  is  uniformly  designated  as  the  widow ;  and  it  is  obvious,  we  think,  that  t^e  term  is 
one  of  description  merely,  and  not  of  limitation,  and  in  all  but  those  which  relate  to 
dower  she  is  put  upon  the  footing  of  others  who  are  entitled  to  a  distributive  share ;  to 
hold  it  absolutely,  and  not  as  a  life  estate.  Neither  is  it  anywhere  provided,  in  this  or  in 
any  other  statute,  that  a  subsequent  marriage  shall  affect  her  right  to  the  benefit  of  these 
provisions.  In  this  respect  it  differs  from  the  case  of  an  executrix,  or  adminstratrix, 
or  a  female  guardian,  for  then,  by  express  provisions  of  our  statutes,  her  marriage 
extinguishes  the  trust ;  and,  if  it  had  been  the  design  of  the  Legislature,  in  its  provisions 
for  the  li^ife,  to  limit  their  benefits  to  the  time  during  which  she  remained  a  widow,  it 
doubtless  would  have  declared  it  in  express,  terms,  as  in  the  cases  of  an  executrix  or 
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second  mamage  would  operate  to  deprive  the  minor  children  of 
their  homes,  a  court  of  equity  could  afford  them  ample  remedies.^ 
A  similar  view  has  been  taken  by  a  nisiprius  court  in  New  York, 
under  a  statute  providing  that,  **when  a  man  having  a  family 
shall  die,  leaving  a  widow  or  a  minor  child  or  children,'*  certain 
enumerated  articles  **  shall  not  be  deemed  assets,"  but  <*  shall 
remain  in  the  possession  of  the  widow,  if  there  be  one,  during  the 
time  she  shall  live  with  and  provide  for  such  minor  child  or  chil- 
dren." *  One  ground  of  the  decision,  it  seems,  is  that  stated  by 
us  elsewhere :  that  it  is  no  concern  of  the  creditor  in  whom  the 
title  to  the  exempt  chattel  may  rest,  whether  in  the  second 
husband,  or  in  the  wife,  or  in  the  children;'  since,  during  the 
continuance  of  certain  conditions,  the  widow  is  entitled  to  the 
exclusive  possession.  Another,  and  a  very  doubtful  ground,  is 
that,  notwithstiinding  her  remarriage,  the  widow  continues  to  be  a 
householder  within  another  statute  of  exemptions.*  And,  in  sup- 
port of  this,  a  recent  statute  of  that  state  enlarging  the  rights  of 
married  women  is  appealed  to.'  Accordingly,  it  was  held  that  a 
widow  occupying  the  farm  left  by  her  former  husband,  and  living 
with  and  providing  for  the  minor  children  of  the  deceased,  had  a 
legal  right  to  the  possession  of,  and  a  qualified  interest  in,  a  calf 
which  she  had  raised  from  a  cow  left  by  her  deceased  husband, 
which  would  authorize  her  to  maintain  an  action  against  any  per- 


guardian.  The  policy  of  the  law  is  against  restraints  upon  marriages,  and,  therefore, 
a  contract  not  to  marry  at  all,  or  not  to  marry  anybody  but  a  particular  person,  with- 
out enforcing  a  corresponding  reciprocal  obligation,  is  treated  as  mischievous  to  the 
general  interests  of  society,  which  are  promoted  by  the  support  and  encouragement  of 
suitable  marriages,  and,  therefore,  such  contracts  are  void.  With  such  views  of  public 
policy  it  would  be  utterly  unreasonable  to  infer  from  the  use  of  the  *  word '  widow,  in 
the  various  provisions  before  quoted,  a  condition  operating  so  decidedly  in  restraint  of 
future  marriages.    1  Story  £q.  Jur.,  g  274." 

>  Miles  V,  Miles,  46  N.  H.  265. 

«  2  liev.  Stat.  N.  Y.  1836,  p.  83,  {J  9,  10, 

»  Post,  J  165. 

*  2  Rev.  Stat  N.  Y.  1836,  p.  867,  J  22. 

*  Brigham  v.  Bush,  33  Barb.  596,  Franklin  special  term,  1861,  opinion  by  Potter, 
J.  The  statute  referred  to  recites:  ''A  married  woman  may  bargain,  sell,  assign,  and 
transfer  her  separate  personal  property,  and  may  carry  on  any  trade  or  business,  and 
perform  any  labor  or  services,  on  her  sole  and  separate  account ;  and  the  earnings  of 
any  married  woman,  from  her  trade,  business,  labor,  or  services,  shall  be  her  sole  and 
separate  property,  and  may  be  used  and  invested  by  her  in  her  own  name." 
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son,  except  such  minor  children,  to  recover  possession  of  it; 
that  a  milch  cow,  in  possession  of  such  widow,  was  by  statute  so 
far  devoted  and  set  apait  in  trust  for  the  specific  object  of  sup- 
porting the  widow  and  children  as  to  secure  it  from  liability  to 
be  taken  on  execution  for  the  individual  debts  of  the  widow ; 
that  a  cow  in  possession  of  a  widow  under  such  circumstances, 
being  the  only  one  in  her  possession,  was  also  exempt  from  exe- 
cution, on  the  ground  of  the  widow  being  a  householder  within  the 
meaning  of  the  statute  of  exemptions  ;  and  this  notwithstanding 
the  widow  had  married  a  second  husband,  who  lived  with  her 
upon  the  farm  left  by  the  deceased,  provided  she  continued  to 
support  her  infant  children  after  the  second  man*iuge  in  the  same 
manner  as  she  did  before.^ 

§  63.  Unmarried  Woman  with  illegitimate  Cliild.  —  In  Cali- 
fornia an  unmarried  woman  having  an  illegitimate  child  depend- 
ent upon  her  for  support  is  entitled  to  select  a  homestead  under 
a  statute  permitting  the  selection  of  a  homestead  *'by  the  hus- 
band and  wife,  or  either  of  them,  or  other  head  of  a  family."  * 
Though  she  has  never  been  married,  and  her  child  be  a  bastard 
child,  the  mother  and  child  are  neither  of  them,  for  that  reason, 
without  the  benefit  of  the  act,  nor  the  less  in  need  of  a  home  it 
intended  to  provide."  ' 

§  64.    Married   Woman    living   on  her  separate  Estate.  — 

A  married  woman  residing  with  her  husband  and  children  upon 
her  own  separate  estate  is  within  a  statute  according  a  home- 
stead to  each  **  citizen  of  the  state,  male  or  female,  being  a 
householder  and  having  a  family,"  and  possibly  within  one  de- 
scribing the  recipient  of  the  benefit  as  ''  the  head  of  every  family 
being  a  white  person  and  a  housekeeper."* 

§  65.    << Householder" — Person  residing  with  Step-mother. 

— But  an  adult  male  person  residing  with  his  step-mother,  who  was 
the  owner  of  the  house  and  farm,  and  who  had  a  large  family, 

1  Brigham  v.  Bush,  88  Barb.  596. 

s  Gen.  Laws  Cal.,  {  8541. 

»  Ellis  V.  White,  47  Cal.  78. 

«  Partee  v.  8tewart»  50  Miss.  717,  720;  see  2  220,  poBt 
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he  transactiDg  her  business,  was  held  not  a  *<  householder " 
within  the  meaning  of  a  statute  exempting  from  execution  certain 
wearing  apparel ;  since  the  step-mother,  and  not  the  step-son,  was 
the  head  of  tlie  family.  **The  word  ^householder,'  "  said  the 
court,  **  in  this  statute  means  the  head,  master,  or  person  who 
has  the  charge  of,  and  provides  for,  a  family,  and  does  not  apply 
to  the  subordinate  members  or  inmates  of  the  household."  ♦  ♦  ♦ 
**  The  husband,  father,  mother,  or  other  person  who  takes  the 
charge  and  provides  for  the  wants  of  others  living  with  him,  may 
be  regarded  as  the  owner  of  the  apparel  which  he  furnishes  for 
their  use ;  and  such  apparel,  as  well  as  that  worn  by  the  head  of 
the  family,  is  exempt  from  execution."  ^ 

§  66.    **  Householder  "  continued  —  Temporary  BemoTal.  — 

If  a  person  possesses  the  character  of  a  '<  householder,"  that  is, 
if  he  is  the  <*  master  or  chief  of  a  family,"  *  he  does  not  lose  it 
by  temporarily  ceasing  to  keep  house  —  as  when  removing,  with 
his  property,  from  one  house  to  another,  several  miles  distant' — 
or  by  a  temporary  abandonment  of  housekeeping,  and  storing  of 
furniture.*  **  To  say  that  a  family,  while  in  the  act  of  removal, 
and  on  the  highway,  may  be  deprived  of  their  bed  and  their  cow, 
on  execution,  because  they  did  not,  for  the  time,  inhabit  a  dwell- 
ing-house, would  be  a  perversion  of  the  statute.  So  long  as  they 
remain  together  as  a  family,  without  being  broken  up  and  incor- 
porated into  other  families,  the  privilege  remains."*  The  rule 
created  by  these  decisions  appears  to  have  passed  into  statute ; 
so  that  now  certain  described  articles,  '*when  owned  by  any 
person  being  a  householder,  and  such  ailicles  thereof  as  are 
removable,  are  exempt  while  the  family  of  such  person,  or  any 
of  them,  may  be  removing  from  one  place  of  residence  to 
another."* 

»  Bowne  v.  Witt,  19  WencL  475. 

*  Webster's  Die,  verb.  <*  Householder;''  Griffin  v.  Sutherland,  14  Barb.  46S;  Bowne 
V.  Witt,  21  Wend.  476;  Woodward  v.  Murray,  IS  Johns.  400. 

*  Woodward  v,  Murray,  ntpra. 

*  Griffin  V.  Sutherland,  supra  ;  Cantrell  v,  Connor,  61  How.  Pr.  46. 

*  Piatt,  J.,  in  Woodward  v,  Murray,  supra, 

'  Voor.  K.  T.  Code,  8th  ed.,  548.    For  a  case  where  a  father  was  held  not  to  be 
a  householder,  under  a  statute  of  distribution,  see  Veile  v.  K.och,  27  IlL  129. 
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• 

§  67.  Temporary  Abandonment  of  Family.  —  A  statute  of 
exemptions  will  not  be  so  construed  as  to  allow  the  mere  neglect 
or  dereliction  of  duty,  on  the  pait  of  the  head  of  a  family,  even 
if  it  be  a  temporary  abimdounient  of  his  home,  to  deprive  the 
wife  and  children  of  the  rights  which  it  was  intended  by  the 
statute  to  secure  to  them.  Accordingly,  proof  that  a  man  having 
a  family,  in  consequence  of  some  domestic  difficulty,  had  ab- 
sented himself  from  his  home,  and  was  staying  at  the  house  of  a 
sister,  when  his  horse,  his  only  work-beast,  was  taken  under  an 
execution,  was  not  sufficient  evidence  that  he  had  ceased  to  recog- 
nize the  residence  of  his  wife  and  children  as  his  home,  or  that 
he  had  lost  the  statics  of  *'  a  housekeeper  with  a  family,"  within 
the  meaning  of  the  Kentucky  statute.^ 

§  68.  Married  Woman  without  CUldren  —  Husband  Non- 
resident.— The  Code  of  Alabama  reserved  certain  property  from 
execution  '*  for  the/Use  of  every  family  in  the  state,"  ^  and  pro- 
vided that  **  neither  the  head  of  the  family  nor  any  member 
thereof"  should  have  power  to  sell  the  same,  etc.^  This  did  not 
protect  the  propeity  of  a  married  woman  residing  In  the  state 
who  had  no  children,  and  whose  husband  resided  in  another  state. 
The  court  decided  the  question  upon  the  ground  that  "the  exist- 
ence of  a  family  in  this  state,  for  whose  use  the  law  would 
reserve  the  property,  is  not  shown.  She  has  no  child  and  no 
husband  in  this  state.  As  far  as  the  answer  discloses,  there  is 
no  person  in  the  state  of  Alabama  dependent  upon  her,  or  occu- 
pying such  a  relation  to  her  as  to  permit  such  a  person  to  a 
participation  with  her  in  the  use  of  the  property.  It  is  clear 
that,  if  the  property  were  reserved  from  sale,  it  would  be  for  the 
use  of  Mrs.  Keiffer,  and  not  for  the  use  of  a  family.  It  is  the 
unmistakable  object  of  the  statute  to  reserve  property  from 
liability  to  the  payment  of  debts  for  the  use  of  families  m  the 
state,  and  not  for  the  use  of  isolated  individuals  without  any 
dependencies."* 

1  Carrington  v.  Herrin,  4  Bush,  624. 

«  Code  Ala.  1862,  {  2462. 

»  Ibid,,  i  2464. 

*  Keiffer  v.  Barney,  81  Ala.  196,  opinion  by  Walker,  J. 
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ARTICLE  n. — Effect  of  Sepabation  of  the  Fahilt. 

§  70.  Whether  Separation  of  the  Family  determines  Home- 
stead.— It  is  thus  seen  that  the  existence  of  9,  family  is  necessaiy 
to  the  acquisition  of  the  homestead  right  in  nearly  all  the  states. 
Does  a  continuation  of  the  right  depend  on  a  continuation  of  the 
family  relation?  When  the  association  of  persons  which  consti- 
tutes the  family  is  broken  up,  whether  by  separation  or  the  death 
of  some  of  its  members,  does  the  right  of  homestead  continue  in 
the  remaining  householder,  provided  the  other  requisites  of  the 
statute  concur?  Most  of  the  cases  answer  this  question  in  the 
negative.^ 

§  71.  Illustrations  —  Death  of  Husband  and  Wife.  —  Thus, 
if  husband  and  wife  die  simultaneously,  leaving  no  children  but 
adults  who  have  married  and  removed  from  the  homestead,  and 
no  grandchildren  who,  at  the  time  of  their  death,  were  members 
of  their  family,  there  will  be  no  one  who  can  assert,  in  the  prem- 
ises which  constituted  the  decedents'  home,  a  right  of  homestead 
against  creditors.*  As  elsewhere  seen,  there  has  been  much 
discussion  of  the  question  whether  the  continuance  of  the  home- 
stead exemption,  upon  the  death  of  the  owner,  will  interrupt 
partition  ;^  but,  however  this  may  be,  there  is  obviously  nothing 
to  interfere  with  the  right  of  adult  heirs  to  a  partition,  where 
both  the  father  and  mother  are  dead  and  there  are  no  minor 
heirs.* 

§  72.  Death  of  Wife  and  Departure  of  Children  —  Widower 
with  Niece  and  Servants.  —  The  Massachusetts  statute  of  1855  * 

^  Doyle  V.  Cobum,  6  Allen,  73 ;  Silloway  v.  Brown,  12  Allen,  34 ;  Header  v.  Place, 
43  N.  H.  307 ;  Atkinson  v.  Atkinson,  40  N.  H.  249 ;  «.  c,  37  N.  H.  436 ;  Byera  v,  Byere, 
21  Iowa,  268 ;  Woods  v.  Davis,  34  Iowa,  264 ;  Redfem  v.  Redfern,  88  HI.  609 ;  Reeves 
V,  Petty,  44  Texas,  251,  per  Walker,  J. ;  Bums  v.  Jones,  37  Texas,  60 ;  Petty  v,  Barrett, 
87  Texaa,  84.  Contra:  Cooper  v.  Cooper,  24  Ohio  St.  488;  Dobson  t).  Butler,  17 
Mo.  87 ;  Trawick  v,  Harris,  8  Texas,  312 ;  Earle  v.  Earle,  9  Texas,  630;  Sears  v.  Sears, 
46  Texaa,  657;  Newland  ».  Holland,  45  Texas,  588.  Compare  Vanzant  ».  Yanzant, 
23  m.  636;  Bonnell  v.  Smith,  53  HI.  376;  Sellon  v.  Reed,  6  Biss.  125. 

a  Bums  V.  Jones,  37  Texas,  60;  Petty  v.  Barrett,  37  Texas,  84- 

*  Post^  {  573  et  acq, 

<  Heard  v.  Downer,  47  Ga.  629. 

ft  Stat  Mass.  1855,  ch.  238,  i  2. 
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limited  the  homestead  exemption  to  a  **  householder**  *«  having  a 
family/'  and  continued  it  to  the  widow  and  children  aft«r  his  death, 
but  contained  no  corresponding  provision  as  to  its  continuance  in 
the  husband  after  the  death  of  the  wife  and  departure  of  the  chil- 
dren. Nevertheless,  where  the  owner  of  certain  premises  lived 
upon  them  with  his  wife  and  son  at  the  time  of  the  passage  of  the 
act  of  1855,  it  was  held  that  he  acquired  under  the  statute  a  home- 
stead estate  therein  to  the  extent  of  $800  in  value,  which  was  not 
affected  by  the  subsequent  death  of  his  wife  and  the  coming  of 
age  and  departure  of  his  son,  so  long  as  he,  the  father,  continued 
to  occupy  the  premises  as  his  home.  Said  the  court :  *' Although 
a  homestead  estate  cannot  be  acquired  except  by  a  householder 
having  a  family,  yet,  when  once  acquired  and  still  occupied  by 
him,  it  has  been  held  not  to  be  defeated  or  lost  by  the  death  or 
absence  of  his  wife  and  children.^  Any  other  construction  would 
render  a  husband  who  had  been  deprived  of  his  family  by  acci- 
dent or  disease,  or  by  their  desertion  without  any  fault  of  his, 
liable  to  be  instantly  turned  out  of  his  homestead  by  his  credit- 
ors." *  In  a  late  case  in  Georgia  the  opinion  is  expressed  that  it 
was  not  the  intention  of  the  framers  of  the  Constitution  of  that 
state,  in  establishing  the  provision  guaranteeing  the  homestead 
exemption,  **  to  break  up  a  man's  family  just  as  soon  as  his  wife 
and  children  became  of  age.  If  they  had  all  left  him,  their  vol- 
untary departure  would  have  broken  it  up ;  if  they  remained 
with  him,  especially  daughters  dependent  upon  him  as  much 
when  twenty-one  as  when  twenty,  they  would  still  be,  in  the 
sense  of  the  Constitution,  a  legitimate  and  component  part  of  his 
family,  and  he  would  be  entitled  in  law  to  a  hcfme  for  himself  as 
their  head,  and  for  them  as  his  household."'  A  widower  after 
his  wife's  death  continued  to  occupy  the  premises  as  before,  with 
his  slaves,  hirelings,  and  a  niece  and  her  husband,  who  had  come 


»  Citing  Doyle  v.  Cobiim,  6  Allen,  71. 

«  Silloway  v.  Brown,  12  Alien,  84.  Compare  Myers  v.  Ford,  22  Wis.  139.  The 
Iowa  statute  puts  the  question  to  rest  by  declaring  that "  a  widow  or  widower,  though 
without  children,  shall  be  deemed  the  head  of  a  fkmily  while  continuing  to  occupy 
the  house  used  as  such  at  the  time  of  the  death  of  the  husband  or  wife."  Code  lS7d, 
2  1989 ;  Rev.  1860,  J  2278 ;  Code  1851,  i  1246.    See  Stewart  v.  Brand,  28  Iowa,  477. 

'  Jackson,  J.,  in  Blackwell  v,  Broughton,  56  Ga.  892. 
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to  Kve  with  him  after  his  wife's  death.    The  homestead  right  pre- 
viously acquired  continued  to  him.^ 

§  73.    Withdrawal  of  Wife — Rule  In  New  Hampshire. — 

As   stated  and  illustrated  in  another  place,  the  wife,  in  New 
Hampshire,  has  an  inchoate  estate  in  her  husband's  homestead, 
somewhat  resembling  that  of  dower.     It  is  settled  in  that  state 
that  this  estate  is  not  forfeited  by  a  voluntary  separation  of  the 
spouses.     **  The  right  is  required  by  virtue  of  the  marital  re- 
lation, and  generally  the  wife's  claims  become  complete  and  can 
be  consummated,  under  proper  legal  proceedings,  after  the  hus- 
band's death.     The  wife's  legal  home  is  the  husband's,  and  the 
ladt  homestead  occupied  by  the  husband  at  the  time  of  his  death 
has  been  construed  to  be  her  last  homestead,  whether  livinc^ 
together  at  the  time  or  separately."  *     So  held,  where,  in  conse- 
quence of  alleged  ill-treatment,  the  wife  abandoned  the  husband 
in  possession  of  the  homestead,  and  commenced  suit  for  divorce, 
which  suit  was  pending  at  the  time  of  his  death.'    And  the  same 
rule  was  applied  when  the  case  arose  a  second  time,  although  it 
was  admitted  by  demurrer  that  the  wife,  **  of  her  own  wrong, 
without  any  sufficient  cause,  abandoned  her  husband  and  refused 
to  cohabit  with  him,  and  abandoned  the  occupation  of  the  prem- 
ises" in  dispute,  from  a  given  date  until  his  death.*     So  held, 
likewise,  where  the  wife,  on  account  of  an  alleged  adultery  of  the 
husband,  abandoned  him,  leaving  him  living  in  a  hired  house, 
and  with  custody  of  their  infant  son,  and  during  several  years  that 
intervened  between  that  date  and  the  date  of  his  death  lived 
apart  from  him,  supporting  herself  by  her  own  earnings.     He  in 
the  meantime  purchased  a  farm,  but  removed  to  Minnesota,  with 
the  son,  engaged  in  business  there,  and  died  there  insolvent. 
After  his  death  the  wife  moved  upon  this  farm,  and  claimed  a 
right  of  homestead  therein  as  against  his  mortgagees ;  and  this 
claim  was  sustained.* 

»  Taylor  v,  Boulware,  17  Texas,  74. 

s  Header  V.  Place,  48  N.  H.  308;  Atkinson  v.  Atkioson,  40  N.  H.  249;  a.  c,  87 
N.  H.486. 
s  Atkinson  v.  Atkinson.  87  N.  H.  486. 
*  IHd.,  40  N.  H.  249. 
»  Mctidcr  V.  Place,  48  N.  H.  807. 
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§  74.    Contrary  Rule  in  Texas.  —  Bat  it  is  settled  in  Texas 
that  if  a  wife,  without  any  just  and  reasonable  cause,  voluntarily 
abandons  her  husband,  without  any  intention  of  returning,  and 
persists  in  living  apart  from  him,  she  thereby  forfeits  all  right  of 
homestead  in  his  separate  estate.^    In  the  first  case,  Lipscomb, 
J.,  after  enlarging,  in  rather  extravagant  language,  upon  the 
profound  wisdom  of  the  homestead  law,  said :    '*  Wlien  the  har- 
mony of  the  matrimonial  relations  has  been  destroyed,  and  the 
wife  has  voluntarily  withdrawn  from  the  narrow,  but  sacred, 
precincts  of  that  home  in  which  she  was  protected  by  the  law,, 
and  left  the  state  and  domiciliated  in  another  state,  and  is  no 
longer  found  a  priestess  ministering  at  the  household  altars,  that 
she  should  claim  the  protection  of  the  homestead  law  is  so  very 
repugnant  to  the  beneficent  designs  it  contemplates  that  we  must 
dissent  from  its' correctness,  as  neither  within  tlie  spirit  nor  the 
letter  of  the  law."*     ''There  are  few,  if  any,  countries,"  said 
the  same  learned  judge,  in  the  second  case,  '*  where  the  rights, 
of  a  wife  are  more  carefully  guarded  by  law  than  in  our  own  i 
but  they  do  not  go  so  far  as  to  free  her  from  all  the  responsibility 
of  her  condition,  and  continue  to  preserve  to  her  all  the  protec- 
tion and  immunity  that  she  would  be  entitled  to  whilst  in  the 
discharge  of  her  duty  as  a  wife.     The  marriage  is,  by  our  laws, 
one  of  mutual  and  reciprocal  obligation ;  and  the  mutuality  of 
those  obligations  would  be  entirely  disregarded  were  she  to  be 
allowed,  in  her  own  wayward  humor,  without  any  just  cause,  to 
abandon  for  years  the  discharge  of  her  duty.     To  permit  her, 
under  such  circumstances,  after  the  death  of  that  husband  so 
abandoned  and  neglected,  to  claim  from  his  creditors  or  his 
children  the  homestead  that  she  had  wantonly  abandoned,  would 
be  an  absurdity  to  which  the  law  affords  no  sanction  by  any  fair 
construction  that  can  be  given  to  it ;  on  the  contrary,  it  is  so  far 
out  of  the  reason  of  the  law  that  it  would  be  an  implied  exception 
to  it.     Where  the  reason  of  the  law  is  clear  and  manifest,  what- 
ever is  not  within  the  reason  is  an  implied  exception.     Had  the 
wife  been  driven  by  the  ill-treatment  of  the  husband  to  abandon 

1  Trawick  v.  Harris,  8  Texas,  812;  Earle  v.  Earle,  9  Texas,  680;  Sean  v.  Sears,  46 
Texas,  659;  Newland  v.  Holland,  45  Texas,  588. 
•  Trawick  v.  Harris,  8  Texas,  816,  817. 
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tJie  sacred  precincts  of  that  home,  dedicated  by  tlic  law  to  her 
use  and  to  her  protection  from  the  misfoilunes  and  adversities  of 
life,  she  could  again  have  returned  to  the  sanctified  asylum  when 
the  storm  by  which  she  had  been  driven  out  a  houseless  wan- 
derer had  passed  over." 

§  75.  Distinction  between  the  New  Hampshire  and  Texas 
Cases.  —  The  opposite  conclusions  reached  by  the  New  Hamp- 
shire and  the  Texas  court  will  be  more  easily  understood  when  it 
is  considered  that  in  New  Hampshire  the  wife's  interest  in  the 
homestead  is  an  inchoate  right  merely,  resembling  dower,  and 
ripening  upon  the  death  of  her  husband ;  ^  whereas  in  Texas  it  is 
a  present  right,  but  depending  upon  the  keeping  together  of  a 
family^  for  whose  benefit  alone  it  is  created.^  Hence  a  logical 
sequence  of  the  New  Hampshire  doctrine  would  be  that  nothing 
would  bar  a  widow's  right  of  homestead  except  what  would  bar 
her  right  of  dower.  Now,  at  common  law,  not  even  an  adulter- 
ous elopement  would  bar  dower,  unless  followed  by  divorce  a 
vinctUo.^  But  this  was  changed  by  the  Statute  of  Westminster 
Second,*  and  this  statute  has  been  in  substance  regnacted  in 
many  of  the  American  states,  and  by  some  seems  to  have  been 

• 

recognized  as  a  part  of  the  American  common  law.*  But  no  case 
has  been  found  in  which  it  has  been  adjudged  that  a  wrongful 
abandonment  by  a  wife  of  her  husband,  unaccompanied  with  adul- 
tery, will  bar  her  right  of  dower.  On  the  other  hand,  the  view 
taken  by  the  Texas  coui*t — that  the  homestead  is  intended  for  the 
support  and  preservation  of  the  family,  and,  hence,  that  a  wife 
who  wrongfully  deserts  the  family  forfeits  her  rights  as  a  mem- 
ber of  it  —  is  well  brought  out  in  the  following  language  :  **  The 
homestead  is  intended  for  the  comfort  and  security  of  the  family, 
and  for  like  considerations  its  rights  and  privileges  are  extended 
to,  and  conferred  upon,  the  family  of  the  decedent,  after  his  death, 
so  long  as  any  constituent  of  it  remains.  But  it  is  only  when 
there  is  a  family,  or  some  remaining  constituent  of  the  family, 

»  Fost,  i  586. 

»  Newlund  ©.  Holland,  46  Texas,  688. 

>  2  Inst.  436;  Go.  Lit  82  a,  and  note  194;  2  Bla.  Com.  180;  4  Kent's  Com.  62-64; 
Reynolds  v.  Reynolds,  24  Wend.  193 ;  Cooper  v.  Whitney,  8  Hill  (N.  Y.),  95. 

*  13  Edw.  L,  ch.  34. 

*  2  Scrib.  on  Dower,  602. 
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surviving  him  that  the  rights  and  privileges  of  the  homestead 
subsist  or  are  recognized  by  law.  Unquestionably,  when  the  wife 
has  voluntarily,  and  without  cause,  withdrawn  from  and  destroyed 
the  family,  ceased  to  be  a  member  of  it,  it  would  be  mockery  to 
say  that  she  is  reunited  to,  or  becomes  again  a  member  of,  it  by 
the  death  of  her  husband,  or  can  claim  privileges  and  immunities 
which  by  law  are  given  only  to  the  family  or  some  surviving  con- 
stituent of  it."  * 

§  76.  Applications  of  the  Texas  Rule.  —  It  results  that,  while 
the  wife  is  thus  wrongfully  absent  from  the  husband's  domicile, 
the  latter  may  alienate  his  homestead  without  her  consent,  and  the 
purchaser  will  get  a  title  which  he  and  those  claiming  through 
him  may  assert  against  any  claim  of  homestead  which  the  wife 
may  set  up  after  the  husband's  death.*  It  also  results  that  the 
husband  may,  during  such  continued  wrongful  absence,  dispose 
of  his  homestead  by  will,  to  the  exclusion  of  any  homestead  rights 
of  the  wife  therein ;  since  the  power  to  sell  includes  in  it  the 
power  of  disposition  by  will.  And  in  such  a  case  the  homestead 
will  pass  to  the  executors  under  the  will,  and  the  wife  cannot 
maintain  a  proceeding  to  have  it  stricken  from  the  inventory.* 
Nor  can  she  claim  homestead  as  against  the  children  of  the  husband 
by  a  former  wife.*  And  since  the  wife  cannot,  according  to 
familiar  doctrine,  compel  the  husband  to  support  her  during  such 
wrongful  absence,'  by  parity  of  reasoning,  if  the  husband  die 
while  she  is  thus  wrongfully  absent,  she  cannot  claim  out  of  his 
estate  the  usual  statutory  **  year's  support,"  and  other  like  pro- 
visions made  for  the  benefit  of  the  widow  on  the  happening  of  the 
husband's  death .^ 

§  77.  Liimitation  of  the  Texas  Rule.  —  This  rule  of  the  Texas 
court  will  be  better  understood  by  considering  a  limitation  which 

I  Newland  v.  Holland,  45  Texas,  689. 
■  Trawick  v.  Harris,  8  Texas,  812. 

*  Earle  v.  Earle,  9  Texas,  680. 

*  Sears  v.  Sears,  45  Texas,  557. 

»  2  Kent's  Com.  146 ;  Robinson  v.  Greinold,  1  Salk.  119 ;  Morris'v.  Martin,  1  Stra.  647 ; 
Kanby  v,  Scott,  1  Modem,  124;  cfild  v.  Hardyman,  2  Stra.  875;  McCutchea  v.  Mo- 
Ghihay,  11  Johns.  280;  Hunter  v.  Boucher,  8  Pick.  289. 

*  Earle  v.  Earle,  9  Texas,  680,  684. 

68 


WITHDRAWAL  OF  WIFE  AND  CHILD.  §  78 

that  oonrt  has  recently  put  upon  it,  namely,  that  whilst,  by  vol- 
untarily and  wrongfully  ceasing  to  become  a  member  of  the  hus- 
band's family,  she  forfeits  those  rights  which  are  secured  to  the 
family  as  such,  yet  she  does  not  thereby  lose  those  rights  which 
depend  purely  upon  her  status  as  wife  —  as  her  right  to  a  dis- 
tributive share  in  her  husband's  estate.  *<  The  right  of  the 
surviving  wife  to  her  interest  in  the  community  property,  or  her 
distributive  portion  of  the  separate  estate  of  her  deceased  hus- 
band, grows  out  of,  and  depends  upon,  the  existence  of  the 
marital  relation  between  the  parties,  and  not  merely  upon  con- 
tinued existence  of  the  family.  It  may  be  that,  by  the  separation, 
the  community  interest  in  future  gains  will  cease  ;  but,  certainly, 
it  does  not  work  a  forfeiture  in  such  as  have  been  previously 
acquired .  And  the  mere  withdrawal  by  the  wife  from  the  husband , 
and  continuance '  to  live  separate  and  apart  from  him,  however 
unjustifiable  and  improper  her  doing  so  may  be,  does  not  operate, 
and  cannot  be  treated,  as  tantamount  to  a  severance  of  the 
marital  relation.  Though  the  husband  may  have  good  cause  for 
annulling  the  marriage,  evidently,  unless  he  chooses  to  do  this, 
the  mere  improper  and  wrongful  withdrawal  by  the  wife,  and  her 
living  apart  from  him,  cannot  have  this  effect.  And  if  he  does 
not  choose,  by  his  will,  to  deprive  her  of  the  distributive  interest 
in  his  separate  estate,  which  the  statute  gives  her  in  the  absence 
of  any  testamentary  disposition  of  his  property  by  her  husband, 
it  is  not  conceived  that  the  court  has  any  power  to  do  so."  * 

§  78.    Withdrawal  of  Wife  and  ChUd  —  Limited  Divorce.  — 

Thus,  in  a  case  where  the  owner  of  property,  being  **  a  house- 
holder and  head  of  a  family,"  had  acquired  a  homestead  therein, 
it  was  held  that  the  right  thus  acquired  was  not  lost  by  the  with- 
drawal from  the  homestead  of  the  wife,  under  a  decree  for  a 
limited  divorce,  and  the  assignment  to  her  of  the  custody  of  the 
child,  the  husband  continuing  to  occupy  the  premises  as  a  home- 
stead ;  since  "  others  may  be  adopted  as  members  of  his  house- 
hold, and  his  homestead  retain  its  existence,"  ' 


'  Nefwland  v.  HoUand,  46  Texas,  590,  opinion  by  Moore,  J. 
*  Doyle  V.  Cobum,  6  AUen,  71. 

69 


§61  EFFECT   OF   SEPARATION    OF   FAMILY. 

§  79 .  Withdrawal  and  Divorce  of  Wife  —  Husband  with  Gas- 
tody  of  Children.  —  But  if  the  wife  withdraws  from  the  home- 
stead, leaving  the  husband  in  the  occupancy  of  it,  and  in  the 
custody  of  the  children,  and  obtains  a  divorce  from  him,  here 
the  case  is  still  plainer.  The  husband  undoubtedly  continaes 
to  be  the  head  of  a  family,  although  the  wife  has  ceased  to  be 
a  member  of  it.  And  this  is  especially  clear  in  view  of  the  fact 
that  he  continues  under  the  legal  duty  of  sheltering  and  support- 
ing the  children.^     It  follows  that,  — 

§  80.  Divorce  procured  hy  Husband — Husband  in  Custody 
of  Homestead,  with  Care  of  Children.  —  Where  the  husband 
procures  a  divorce  from  the  wife,  and  remains  on  the  homestead 
with  custody  of  the  children,  he  of  course  continues  to  be  the 
head  of  the  family,  and  the  wife  ceases  to  be  a  member  of  it ;  and, 
if  the  court,  in  granting  the  divorce,  makes  no  disposition  of  the 
homestead,  he  will  be  entitled  to  hold  it  as  against  any  claim 
which  may  be  set  up  by  her,  unless  it  be  such  a  claim  as  could 
be  asserted  by  a  stranger.*  Accordingly,  where,  in  such  a  case, 
the  divorced  wife  acquired  the  fee  in  the  premises  constituting 
the  homestead  from  the  grantee,  in  a  deed  executed  by  her  and 
her  husband  prior  to  the  divorce,  which  deed  did  not  operate  to 
release  the  homestead  right,  she  still  held  in  subordination  to  his 
right  of  homestead.'  In  such  a  case,  if  the  wife  has  obtained  a 
general  judgment  for  alimony,  the  husband  may  assei*t  his  right 
of  homestead  against  it  the  same  as  he  could  assert  it  against 
any  other  judgment.* 

§  81.    Homestead  given  to  Wife  divorced  for  Drunkenness. — 

A  statute  of  Kansas  gives  the  court  power,  in  granting  a  divorce, 
whether  for  the  fault  of  the  husband  or  wife,  to  give  the  wife 
such  share  of  the  husband's  real  or  personal  estate  as  shall  be 
just  and  reasonable.*     A  very  singular  decision   in  that  state 

^  Byera  v.  Byers,  21  Iowa,  268.    **  The  homestead  law,"  aaid  Dillon,  J.,  "  iB  intended 
for  the  benefit  of  the  famili/,  children  as  weU  as  wife." 
>  Bedfem  v.  Bedfem,  88  QL  609 ;  compare  Byers  v.  Byeis,  21  Iowa,  268. 

*  Bedfem  o.  Bedfem,  supra, 

*  Ibid. 

*  Laws  Kan.  1870,  p.  180,  2  27 ;  Dassler's  Stat,  {  8879 
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gave  a  husband  a  divorce  from  his  wife  on  account  of  her  habit- 
ual drunkenness,  but  gave  her  the  homestead,  custody  of  two 
young  children,  and  $25  per  month  as  alimony  I  * 

§  82.  Wife  divorced,  with  Custody  of  Children.  —  If  a  wife 
procures  a  divorce  for  a  meritorious  cause,  and  the  children  are 
committed  to  her  care,  she  does  not  thereby  forfeit  her  right  of 
homestead  under  a  statute  creating  a  homestead  for  the  benefit 
of  *'a  householder"  **  having  a  family,"  and  providing  that 
*'  such  exemption  shall  continue  after  the  death  of  such  house- 
holder, for  the  benefit  of  the  widow  and  family,  some,  or  one,  of 
them  continuing  to  occupy  such  homestead  until  the  youngest 
child  shall  become  twenty-one  years  of  age,  and  until  the  death 
of  the  widow."'  The  fact  that,  pending  the  proceeding  for  di- 
vorce, the  wife  withdraws  from  the  homestead,  does  not  forfeit 
her  right.'  Therefore,  where  a  wife  procured  a  decree  divorcing 
her  absolutely  from  her  husband  on  account  of  his  adultery, 
awarding  to  her  the  custody  of  the  only  child  living  with  the 
family,*  and  $500  as  alimony,  the  decree  being  silent  as  to  the 
disposition  of  the  homestead,  and  she  and  the  child  continued  to 
occupy  the  former  homestead,  and  afterwards  the  divorced  hus- 
band conveyed  the  same  away  by  his  sole  deed,  it  was  held  that 
a  person  claiming  through  the  husband*s  grantee  could  not  main- 
tain ejectment  for  it.* 

§83.  Divorced  Husband  —  Children  emancipated.  —  But, 
where  the  wife  obtained  a  divorce  from  the  husband,  with  a 
decree  for  alimony,  which  was  made  a  lien  upon  his  estate,  and 
the  decree  gave  her  the  custody  of  one  child,  and  the  other  two 
children  (minors),  after  the  divorce,  left  the  father,  lived  apart 
from  him,  supporting  themselves  by  their  own  earnings,  and  the 


*  Brandon  v.  Brandon,  14  Kan.  842;  a.  c,  14  Am.  Law  Rev.  449. 

«  Scales'  Comp.  Stat  m.  676;  Yanzant  r.  Vanzant,  28  Dl.  636,  542;  BonneU  v. 
Smith,  58  Ul.  875,  388 ;  Sellon  v.  Reed,  5  Biss.  125. 

*  Vanzant  V.  Yanzant,  supra, 

*  Probably  the  only  living  child  of  the  marriage.    The  report  is  obscure  on  this 
point 

'  Sellon  V.  Reed,  5  Biss.  126;  U.  S.  Cir.  Ct  North.  Dia.  IIL,  opinion  by  Blodgett,  J. 
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wife  caused  his  estate  to  be  sold  under  a  bill  to  enforce  her 
decree,  and,  after  discharging  prior  liens,  there  remained  a  small 
sum,  which  would  go  to  the  wife  as  alimony  unless  the  husband  was 
entitled  to  claim  it  in  lieu  of  homestead,  it  was  held  that  he 
could  not  sustain  such  a  claim.  (1)  His  rights  were  to  be  deter* 
mined  by  the  facts  existing  at  the  time  the  fund  was  to  be 
disposed  of  by  the  court ;  (2)  he  had  at  that  time,  by  the  eman- 
cipation of  his  children,  ceased  to  be  the  head  of  a  family  within 
the  meaning  of  the  Homestead  Act.^ 

§  84.    Effect  of  Wife's  Divorce  on  Widow's  Exemption.  — 

A  wife  absolutely  divorced  from  her  husband  ceases,  by  virtue  of 
such  a  decree,  to  be  his  wife,  and,  upon  his  death,  cannot,  of 
course,  be  deemed  his  *'  widow ;"  and  is,  hence,  not  entitled  to  the 
widow's  exemption  provided  for  by  the  statute  of  Missouri.  If 
this  were  not  so,  the  divorced  husband  might  marry  again  and 
then  die,  leaving  behind  him  two  **  widows  "  — a  thing  which  the 
Legislature  is  supposed  not  to  have  contemplated.^ 

§  85.  Divorce  and  PartiLtion  of  Commnnily  —  Rights  of 
Judgment-creditors.  —  In  a  case  in  Texas,  judgment  was  ren- 
dered divorcing  A  from  his  wife,  B,  and  directing  the  sale  by  a 
commissioner  of  the  land  described  as  the  homestead  and  as  com- 
munity property,  and  directing  the  partition  of  the  proceeds 
between  A  and  B.  Another  judgment  was  rendered  on  the  same 
day,  by  the  same  court,  in  favor  of  D  and  against  A,  on  a  commu- 
nity debt  owing  by  A,  and  the  land  described  in  the  judgment  for 
divorce  as  a  homestead  was  levied  on  and  sold  under  execution  on 
the  same  day  that  the  same  land  was  sold  by  the  commissioner. 
In  a  controversy  between  the  purchasers  at  the  two  sales  which 
involved  the  title,  it  was  held  that,  being  community  property, 
if  not  a  homestead,  the  laud  was  liable  to  the  payment  of  com- 
munity debts  contracted  before  the  institution  of  the  suit  for 
divorce.  If  the  property  was  a  homestead,  it  was  not  subject  to 
a  forced  sale,  and  the  creditor  could  have  no  ground  to  complain 

1  Oooper  V.  Cooper,  24  Ohio  St  489. 
t  Dobson  V.  Butler,  17  Mo.  87. 
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that  the  court  decreed  the  sale  and  distribution  between  the  par- 
ties entitled  to  it.  And  it  was  held  that  it  was  error  to  exclude 
evidence  offered  by  the  purchaser  at  execution  sale  to  show  that 
the  land  was  not  a  homestead.^ 


ARTICLE  in.: — PoLrriCAL  Status:    Aliens  —  Non-residbnts  — 

Absconding  Debtors. 

§  90.  "Citizen"  —  Alien.  —  Under  a  statute  extending  the 
homestead  exemption  to  "  every  free  white  citizen  of  this  state, 
male  or  female,  being  a  householder  or  head  of  a  family,"  a 
question  was  raised  in  Arkansas  as  to  the  meaning  of  the  word 
•*  citizen,"  and  whether  an  unnaturalized  resident  of  the  state 
was  entitled  to  the  exemption.  The  word  ''citizen,"  as  here 
used,  was  held  to  be  the  equivalent  of  the  word  '*  resident,"  or 
•*  inhabitant."  *     So,  under  a  statute  of  Texas  reserving  from 

^  Richey  v.  Hare,  41  Texas,  886. 

*  McKenzie  v,  Murphj,  24  Aik.  166,  opinion  by  Fairchild,  J.  As  this  was  a  close 
question,  perhaps  the  reasoning  of  the  court  should  be  g^ven  at  length :  "  The  object 
of  the  statute,  as  is  plainly  to  be  seen  fh>m  reafling  the  foregoing  sections,  was  to 
afford  a  home  to  the  family  of  which  the  citizen,  the  householder,  was  the  head,  irr^ 
tpective  of  his  liabilities.  The  statute  intended  no  individual  benefit  for  the  head  of 
the  family ;  disconnected  from  the  family  the  head  of  it  was  entitled  to  no  considera- 
tion, but  the  fSeimily,  when  deprived  of  its  head  by  death,  was  to  have  the  protection  of 
the  act  by  holding  the  land,  or  town  or  city  lot,  upon  which  the  family  residence  was 
situated,  exempt  from  execution  so  long  as  either  was  occupied  and  used  as  the  resi- 
dence of  the  family  of  which  the  deceased  head  was  the  representative.  Such  being 
the  object  of  the  statute,  we  cannot  suppose  that  the  General  Assembly  intended  to 
confer  a  benefit  upon  the  family  of  a  citizen  native  bom,  or  naturalized,  which  it  would 
deny  to  that  of  a  domiciliated  foreigner ;  as  the  one  was  as  likely  as  the  other  to  need 
the  exemption,  and  both  were,  in  reason  and  in  nature,  equally  entitled  to  its  protec- 
tion. An  allusion  to  the  facts  in  this  case  may  afford  an  illustration  of  the  reasonable- 
ness of  this  conclusion.  Murphy,  the  defendant,  was  shown  at  the  trial  to  have  lived 
In  this  state  since  1842,  except  an  interval  of  a  few  months  in  New  Orleans,  in  1850 
and  1861 ;  he  served  as  a  soldier  of  the  United  States  for  twelve  months  in  its  war 
with  Mexico,  married  in  this  country,  had  been  the  head  of  a  family  for  ten  years,  and 
had  a  wife  and  three  children  at  the  time  of  the  trial.  And,  by  the  efforts  of  both 
plaintiff  and  defendant  to  introduce  testimony  upon  the  subject,  he  endeavored  to  be- 
come naturalized.  We  cannot  perceive  any  reason  why,  upon  this  state  of  facts,  the 
fjeunily  of  the  defendant,  or  Murphy  for  it  as  its  head,  is  not  as  fully  entitled  to  the 
exemption  of  the  statute  as  if  he  had  by  legal  evidence  proven  a  successful  applicap 
tion  for  participation  in  the  political  rights  of  citizenship  of  the  United  States.  Yet, 
if  the  words  of  the  statute  will  not  support  such  a  construction,  it  must  not  be  given. 
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execution  certain  chattels  to  every  citizen  or  head  of  a  family  in 
this  republic,"  it  has  been  held  that  proof  of  citizenship  is  not 
necessarj'  to  entitle  the  debtor  to  the  exemption  ;  *'  for,  although 
the  statute  uses  the  phrase  '  every  citizen,'  yet  this  is  not  to  be 
taken  in  a  restricted  sense,  as  designating  only  the  native-born  or 
naturalized  citizen,  but  in  its  general  acceptation  and  meaning — 
as  descriptive  of  the  inhabitants  of  the  country.'*  ^  The  Consti- 
tution of  Nebraska*  declares  that  "  no  distinction  shall  ever  be 
made  by  law  between  resident  aliens  and  citizens  in  reference  to 
the  possession,  enjoyment,  or  descent  of  property."  Conse- 
quently, a  resident  alien  who  had  fixed  his  home  in  Nebraska 

Branton  v,  Branton,  28  Ark.  678.  But,  as  was  said  in  construing  another  statute  in  an 
important  matter,  *  unless  its  terms  are  entirely  free  from  ambiguity,  regard  must  be 
had  to  its  known  object,  to  prevent  the  mischief  intended  to  be  provided  against — to  its 
general  spirit  and  intent*  Patterson  v,  Thompson,  24  Ark.  55.  The  word  *  citizen '  is 
often  used  in  common  conversation  as  meaning  onl}*  an  inhabitant,  a  resident  of  a 
town,  state,  or  county,  without  any  application  to  political  or  civil  privileges ;  and  we 
think  it  is  so  used  in  our  Constitution.  In  article  4,  section  2,  of  the  Constitution  of 
1886,  it  is  written :  *  every  free  white  male  citizen  of  the  United  States  who  shall  have 
attained  the  age  of  twenty-one  years,  and  who  shall  have  been  a  citizen  of  this  state 
for  six  months,  shall  be  deemed  a  qualified  elector.'  Besides  being  a  citizen  of  the 
United  States,  a  voter  or  elector  in  this  state  must  have  been  a  citizen  of  the  state 
for  six  months,  which  can  mean  nothing  else  than  to  have  been  a  resident  of  the  state 
for  that  time  —  an  inhabitant,  as  the  term  is  used  in  section  4  of  the  same  article  in 
prescribing  that  as  a  qualification  of  a  representative,  in  addition  to  being  a  free  white 
citizen  of  the  United  States.  Section  4  of  the  Declaration  of  Rights  (art.  2,  Const. 
1886)  is  thus :  '  That  the  civil  rights,  privileges,  or  capacities  of  any  citizen  shall 
in  nowise  be  diminished  or  enlarged  on  account  of  his  religion.'  An  alien  haa 
civil  rights,  though  he  may  not  have  the  civil  capacities  of  conferring  or  holding 
offices,  and  can  those  rights  *be  diminished  or  enlarged  on  account  of  his  religion?' 
Or,  if  an  attempt  is  made  to  do  this  by  statute,  or  without  law,  would  it  not  be  void  by 
this  section?  If  so,  it  must  be  because  citizen  is  used  in  the  sense  of  resident,  or  in- 
habitant,  else  a  wider  rule  of  construction  must  be  adopted,  so  as  to  hold  that  an  alien 
is,  by  implication,  free  from  gain  or  loss  of  civil  rights  on  account  of  religion,  because 
other  persons  are  expressly  saved  therefrom ;  which,  if  good  law,  would  be  bad  logic 
So,  in  section  7  of  the  same  article :  *  every  citizen  may  freely  speak,  write,  and  print 
on  any  subject,  being  responsible  for  the  abuse  of  that  liberty.'  A  law  prohibiting 
this  to  an  unnaturalized  foreigner  would  be  in  danger  of  falling  when  met  by  this  in- 
violate privilege  to  every  citizen.  In  the  United  States  courts  their  jurisdiction 
dependent  upon  controversies  between  citizens  of  different  states  is  believed  to  have 
been  often  upheld  by  the  mere  fact  of  residence,  without  existence  of  political 
citizenship,  as  being  in  accordance  with  the  constitutional  provisions  on  that  subject^ 
though  the  authorities  are  not  now  accessible." 

i  Cobb  V,  Coleman,  14  Terras,  594. 

«  Art.  1,  {  14. 
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with  the  intention  of  remaininor  there,  whose  family  had  remained 
behind  in  England,  he  intending,  however,  to  remove  them  to 
Nebraska,  was  entitled  to  the  exemption  of  $500  on  personal 
property  provided  by  statute^  in  that  state.* 

§91.  Non-residents.  —  The  early  homestead  law  of  California, 
like  the  present  Code  of  that  state,  appears  to  have  been  silent 
as  to  the  political  statits  of  the  persons  who  might  claim  the  privi- 
lege,' although  the  Constitution  of  that  state  contained  this  gen- 
eral provision  :  ^^ Foreigners  who  are,  or  may  hereafter  become, 
bona-fide  residents  of  this  state  shall  enjoy  the  same  rights  in 
respect  to  the  possession,  enjoyment,  and  inheritance  of  prop- 
erty as  native-born  citizens."*  But  the  very  idea  of  homestead 
implies  occupancy  of  some  sort»  permanent  or  temporary,  actual 
or  constructive ;  and  this,  it  is  presumed,  all  statutes  of  home- 
stead require.*  But  would  occupancy  by  a  citizen  of  another 
state,  who  had  gone  to  California  for  the  purpose  of  making 
some  money,  intending  then  to  return  to  his  foimer  residence 
and  live  permanently  there,  entitle  the  occupant  to  this  right? 
It  was  held  that  it  would.  ^'The  homestead  law,"  said  the 
court,  ^^  is  not  limited  in  its  operation  to  any  class,  but  is  uni- 
versal in  its  application,  and  all  classes  of  persons  are  entitled  to 
its  benefits,  without  any  distinction  as  to  citizenship  or  capacity 
of  becoming  citizens.  So  long  as  the  parties  actually  reside  in 
the  state,  and  use  the  property  as  a  home,  they  cannot  be  denied 
the  benefits  secured  by  the  law."*  The  general  rule  must 
remain,  however,  notwithstanding  that  in  many  cases  difBculty 
will  attend  its  application,  that  domicile  in  any  state  is  necessary 
to  entitle  a  person  to  homestead  rights  therein.^     But,  as  the 

»  Code  Civ.  Proa  Neb.,  {  521. 
»  The  People  v,  Dobson,  2  Neb.  7. 
»  "Williams  v.  Young,  17  Oal.  408. 

*  Const  CaL,  art  1,  J  17.  The  Homestead  Act  of  1861,  section  2,  provided  that  no 
alienation  of  the  homestead  by  a  married  man  should  be  valid  without  the  signature 
and  separate  acknowledgment  of  his  wife,  *^pnmded  thai  the  wife  be  a  resident  oj 
tkiagtaU." 

*  See  ch.  6,  poat 

*  Dawley  v.  Ayers,  28  CaL  108. 

T  Alston  9.  IJlman,  89  Texas,  167 ;  Jordan  v,  €k>dman,  19  Texas,  276.  In  the  first  case 
it  was  held  that»  where  a  citizen  of  Alabama  had  bought  land  in  Texas,  intending  to 
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domicile  of  the  husband  draws  with  it  the  domicile  of  the  wife, 
the  fact  that  a  wife  remains  out  of  the  state  with  the  consent 
and  approval  of  her  husband  has  been  held  not  to  preclude  her, 
after  his  death,  from  asserting  a  homestead  right  in  his  estate  as 
against  his  creditors.^  But  it  is  otherwise  if  the  absence  was 
voluntary  on  the  part  of  the  wife,  amounting  to  a  wrongful 
abandonment  of  the  husband  ;  *  and  in  this  sense  the  court  under- 
stands its  previous  decision  in  Meyer  v.  Glaus."  Where  a  husband 
sold  the  family  homestead,  the  wife  not  joining  in  the  deed,  and 
afterwards  with  his  family  removed  from  the  state,  and  died  in 
another  state,  the  wife  could  not,  after  his  death,  return  to  Texas 
and  assert  her  right  of  homestead.  **  Her  removal  from  the 
state  is  inconsistent  with  any  right  remaining  to  her  former 
homestead,  and  effectually  precludes  her  from  afterwards  assert- 
ing such  right.''  *  In  Ohio  the  exemptions  allowed  to  **  every 
person  who  has  a  family,"  under  the  provisions  of  a  recent 
statute,'  may  be  claimed  by  any  debtor  against  whom  an  action 
is  prosecuted  in  the  courts  of  that  state,  whether  such  debtor  be 
or  be  not  a  resident  of  the  state.'  In  Indiana  a  person  who  has 
had  an  exemption  of  personalty  set  off  to  him  loses  his  right  to 
retain  it  by  removing  from  the  state ;  since  he  ceases  to  be  a 
^* resident  householder.'* ' 

§  92.  Widow  and  Cbildren  residing  in  another  State.  — ^Will 
a  widow,  or  a  widow  and  children,  residing  in  another  state  at 
the  time  of  the  husband's  death,  be  permitted  to  claim  a  home- 
stead exemption  in  lands  situated  in  this  state?  Apart  from 
the  failure  of  the  condition  of  residence  and  occupaticy^  which  is 
generally  held  necessary  to  support  the  homestead  right,  does 
the  policy  or  comity  of  states  extend  thus  far?     In  Louisiana  it 

make  it  his  homestead,  but,  before  accomplishing  this  object,  had  died  in  Alabama, 
his  qhildren  could  not  claim,  out  of  his  property  in  course  of  administration  in  Texas, 
the  substituted  statutory  allowance  of  $2,000,  in  lieu  of  homestead. 

^  Lacey  v.  Clements,  86  Texas,  661. 

s  Ibid.;  Earl  v.  Earl,  9  Texas,  6d4. 

*  15  Texas,  516. 

^  Jordan  v.  Godman,  19  Texas,  276. 

»  Act  April  16,  1878 ;  70  Laws  Ohio,  182. 

•  Sproul  V,  McCoy,  26  Ohio  St.  577. 

»  2  Gavin  &  Herd's  Stat  Ind.  868,  J  1 ;  Finley  r.  Sly,  44  Ind.  269. 

76 


WIDOW  AND   CHILDREN   RESIDING   ELSEWHERE.  §  92 

is  held  not,  although  the  widow  and  children  moved  into  the 
state  before  the  settlement  of  the  succession  ;  the  position  of  the 
court  being  that  their  rights  were  fixed  by  circumstances  which 
existed  at  the  date  of  the  husband's  death,  and  not  at  the  date  of 
the  succession.^     So,  whilst,  in  order  to  be  within  the  protection 

^  Succession  of  Norton,  18  La.  An.  86.  In  so  holding  the  court  applied  the  strong 
language  which  was  used  hy  Lea,  J.,  in  Stewart  v.  His  Creditors,  12  La.  An.  91,  whore 
the  wife  of  a  non-resident  insolvent  claimed  a  legal  mortgage  upon  his  estate  in  Louisi- 
ana: "It  is  the  duty  of  the  state  to  protect  its  own  widows  and  orphans,  and  those 
of  its  own  people  who  are  laboring  under  legal  incapacities.  Upon  what  principle  of 
public  policy,  or  even  of  common  justice,  could  the  rights  of  mortgaged  creditors  in 
this  state  be  postponed  to  the  claims  of  an  interdicted  person,  residing  in  France,  upon 
the  property  of  his  curator,  situated  in  this  state,  for  an  indebtedness  growing  out  of 
an  administration  in  that  country.'*  Similar  views  were  expressed  in  a  case  in  Texas, 
though  they  were  not  necessary  to  the  decision.  In  this  case  a  German  had  emigrated 
from  Germany  to  Texas,  leaving  his  wife  behind.  Here  he  carried  on  business  for 
several  years,  in  partnership  with  another  woman,  with  whom  he  lived  in  a  state  of 
adultery,  and  had  children  by  her.  Before  the  arrival  of  his  wife  in  this  country  he 
divided  with  this  woman  the  partnership  gains,  including  some  real  property,  making 
suitable  conveyances.  His  wife,  on  her  arrival,  brought  an  action  to  set  aside  these 
conveyances,  as  in  fraud  of  her  right  of  community  and  homestead.  A  verdict  was 
rendered  against  her,  which,  applying  the  usual  rule  which  obtains  in  appellate  courts 
in  support  of  verdicts,  the  Supreme  Court  refused  to  disturb.  The  following  instruc- 
tion was  complained  of  by  the  plaintiff:  "  If  the  jury  believe  from  the  evidence 
that  Xavier  Meyer  had  built  a  house  on  the  lot,  and  was  living  in  it  at  the  time  of  the 
sale  to  Josephine  Claus,  the  same  became  the  homestead,  and  could  not  have  been 
alienated  without  the  consent  of  Xavier  Meyer's  wife,  and  such  sale  is  null  in  law  if  it 
was  partnership  property."  The  court  thought  that  if  there  was  error  in  this  charge 
it  Consisted  in  its  being  too  favorable  to  the  plaintiff.  "  As  a  general  rule,"  said  Lips- 
comb, J.,  "  the  domicile  of  the  husband  is  to  be  regarded  as  the  domicile  of  the  wife ; 
but  this  rule  cannot  be  regarded  as  admitting  of  no  exception,  and  it  is  certainly  not 
so  clear  but  that  this  case  would  require  an  exception.  If  the  husband  can  come  here 
I'rom  a  foreign  country,  acquire  a  home,  and  remain  years,  and  his  wife  remain  in  that 
foreign  country,  and  allow  her  homestead  rights  to  attach,  to  the  exclusion  of  the  rights 
of  others,  it  would  open  a  door  for  a  great  deal  of  fraud.  It  is  not  necessary,  in  this  case, 
to  decide  how  far  the  rule  should  have  been  qmilified,  but  it  is  certain  that  the  court  did 
not  err  against  the  plaintiff."  Meyer  v.  Claus,  15  Texas,  616.  In  a  late  case  the  Su- 
preme Court  of  Texas  has  gone  far  toward  destroying  the  salutary  rule  thus  laid  down. 
Here  a  single  man  resided  on  his  own  land  in  1860,  living,  with  his  slaves,  in  cabins,  and 
cultivating  a  field,  until  September,  1861,  when  he  entered  the  Confederate  army  and  left 
the  state,  leaving  an  agent  authorized  to  manage  his  affairs  and  to  sell  the  land.  He 
married  in  1868,  in  Alabama,  in  contemplation  of  a  permanent  residence  in  Texas,  and 
in  the  fall  of  that  year,  from  ill-health,  returned  home,  and  in  a  few  months  contracted 
for  the  sale  of  his  said  residence,  and  effected  the  sale  through  the  attorney  appointed  by 
him  on  entering  the  army.  The  wife  joined  her  husband  in  Texas  in  1865,  remaining 
with  him,  removing  frx>m  place  to  place,  with  his  relatives,  till  his  death,  in  1866,  and 
returned  to  Alabama  two  or  three  months  after  the  death  of  her  husband,  having  no 
other  homestead.  It  was  held,  upon  these  facts,  that  the  widow  was  entitled,  as  against 
the  vendee  of  her  husband,  to  homestead  rights.    Henderson  v.  Ford,  46  Texas,  627. 
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of  the  Alabama  statute,  it  is  not  necessary  that  the  persons  who 
sustain  to  each  other  the  relation  necessary  to  constitute  a  family 
should  reside  under  one  roof,^  it  is  necessary  that  the  dependent 
members  of  the  family  should  reside  within  the  state,  since  the 
exemption  is  in  terms  created  **  for  the  use  of  every  family  in 
this  state ;"  and  the  fact  that  the  head  of  the  family  alone  is 
within  this  state  does  not  fill  the  measure  of  the  statutory 
requirement.  Even  if  such  were  not  the  terms  of  the  statute, 
the  court  could  see  no  sound  reason  **  for  extending  our  own 
legislation  beyond  our  own  limits." ' 

§  93.  Removal  from  the  State.  —  Where  a  husband  and  wife 
had  a  right  of  homestead  in  certain  land,  and  the  wife  removed 
to  Georgia  with  her  children  and  remained  permanently  there, 
and  the  husband  went  to  Mexico  with  the  army  and  died  there, 
so  that  the  widow  had  become  in  fact  a  citizen  of  Georo^ia,  it  was 
held  that  she  could  not  assert  a  right  of  homestead  in  the  land  as 
against  a  person  claiming  under  a  deed  from  the  husband.'  So, 
in  Indiana,  a  debtor  who  has  had  a  chattel  exemption  laid  off  to 
him  loses  it  by  removing  from  the  state,  so  that  he  cannot  claim 
it  if  a  second  execution  is  issued  on  the  same  judgment.* 

§  94.  Temporary  Sojourner.  —  A  person  temporarily  residing 
in  Wisconsin  can  claim  the  benefits  of  an  exempting  statute 
which  does  not  purport  to  confine  its  privileges  to  residents  at  all. 
It  is  said  that  ''it  would  be  entirely  inconsistent  with  the  benefi- 
cent intentions  of  the  statute,  as  well  as  with  the  dignity  of  a 
sovereign  state,  to  say  that  a  temporary  sojourner,  or  even  the 
stranger  within  our  gates,  was  not  entitled  to  its  protection."* 
A  contrary  view  was  taken  by  the  Supreme  Court  of  Tennessee, 
under  a  statute  which  made  it  lawful  *'  for  each  individual  in  this 
state,  against  whom  an  execution  may  issue,  to  select  and  set 
apart  "  certain  enumerated  articles.*  It  was  held  that  the  statute 
did  not  extend  to  non-residents  casually  within  the  state.' 

1  SaUee  v.  Waters,  17  Ala.  488. 
'  Allen  V,  Munasse,  4  Ala.  664. 
»  Trawhick  v.  Uurris,  8  Texas,  812. 

*  Fiiiley  v.  Sly,  44  liid.  269. 

*  Lowe  V.  Stringham,  14  Wis.  222,  226,  opinion  by  Pwne,  J. 
«  Stat  Temi.  1820,  ch.  11,  §  1 ;  Car.  &  Nich.  Dig.  638. 

'  Hawkins  v.  Pearce,  11  Humph.  44. 
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§  95.  Absconding  Debtor.  —  A  statute  of  New  Jersey  pro- 
vided that  ceitain  articles  to  the  value  of  $200,  **the  property 
of  any  debtor  having  a  family  residing  in  this  state,  shall  be 
reserved,  as  well  before  as  after  the  death  of  the  debtor,  for  the 
use  of  the  family,  against  all  creditors,"  etc.^  It  has  been  held 
that  the  benefits  of  this  statute  are  not  confined  to  a  debtor 
residing  in  New  Jersey,  but  that  they  extend  to  his  family,  if 
they  reside  there,  although  he  himself  may  have  absconded. 
**  The  benefits  of  the  act,"  said  the  court,  '*  are  not  extended  to 
the  goods  of  every  debtor,  with  or  without  a  family,  nor  are  the 
goods  exempt  if  he  have  a  family  residing  in  another  state,  and 
move  here.  If  the  debtor  reside  in  another  state  and  has  a 
family  residing  here  in  the  possession  of  the  goods,  they  are 
exempt  to  the  extent  prescribed  by  the  act.  The  words  *  residing 
ill  this  state'  qualify  or  relate  to  the  family,  not  the  debtor.  The 
goods  are  exempt  after  his  death,  as  well  as  before,  showing  that 
the  exemption  is  not  personal  or  in  his  favor,  but  for  the  benefit 
of  his  family,  as  well  after  as  before  his  death.  The  clause  is 
confused  and  contradictory ;  it  cannot  be  construed  literally ;  we 
must  seek  for  the  idea  sought  to  be  expressed.  A  debtor  can 
have  no  residence  in  this  state,  or  anywhere,  after  his  death,  nor 
can  he  have  a  family  residing  here.  It  must  mean  that  the  goods, 
etc.,  in  the  possession  of  a  family  residing  in  this  state  are  exempt 
from  the  payment  of  the  debts  of  the  head  of  the  family  as  well 
after  as  before  his  or  her  death,  and  not  liable  to  be  seized  or 
taken  by  virtue  of  any  civil  process  whatever.  That  the  debtor 
is  not  present  at  the  appraisement  to  select  the  articles,  will  not 
stay  the  execution  of  the  writ  or  prevent  the  family  from  having 
the  benefit  designed.  To  give  effect  to  the  obvious  design  of  the 
act  the  word  '  defendant'  must  be  held  to  include,  not  only  the 
defendant,  but  the  head  of  the  family  in  his  absence,  left  in  charge 
of  the  goods,  and,  therefore,  clothed  with  the  necessary  power, 
by  iiiiplied  agency,  to  protect  them  from  unlawful  seizure.  This 
constmction  gives  effect  to  every  word  of  the  section,  and  reme- 
dies the  mischief  that  called  for  the  law  —  that  the  families  of 
debtors  might  not  be  broken  up  by  creditors  depriving  them  of 

»  Stat  N.  J.  April  16,  1846;  Rev.  Stat  946;  Nixon*8  Dig.  249. 
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all  the  comforts  of  life.  If  this  be  not  so,  property  of  a  family 
in  transitu  from  one  house  to  another  would  be  deprived  of  all 
protection."  *  In  the  same  case,  when  before  the  Supreme  Court, 
it  is  said  that  •'  the  statute  meant  to  provide  for  the  comfort  of 
families  residing  in  the  state,  and,  hence,  the  language  used  is,  not 
*  the  property  of  any  debtor  residing  in  this  state  having  a  family,' 
but  *  the  property  of  any  debtor  having  a  family  residing  in  this 
state,  shall  be  reserved  for  the  use  of  the  family.'  To  obtain  the 
benefits  of  this  benevolent  provision  of  the  act  it  is  sufficient  if 
the  family  reside  here,  wherever  the  temporary  or  permanent 
residence  of  the  husband  or  head  of  it  may  be."  *  Besides,  it  is 
said  that  a  residence  once  obtained  continues  without  interrup- 
tion until  a  new  one  is  gained.^  Therefore  the  fact  that  a  debtor 
is  absent,  and  that  his  wife  is  removing  his  goods  from  one  part 
of  the  state  to  another,  is  not  evidence  of  a  change  of  residence, 
and  will  not  justify  the  attachment  of  the  goods  in  transitu.^ 
And  it  has  been  held  in  Kentucky  that  an  avowed  intention  on 
the  part  of  a  debtor  to  remove  from  the  slate,  and  a  packing-up 
and  preparation  on  his  part  to  remove,  will  not  deprive  him  of 
the  character  of  a  *' housekeeper,"  within  the  meaning  of  a 
statute  of  exemptions,  any  more  than  an  intention  to  remove 
will  deprive  a  man  of  his  residence  and  domicile.  Nor*  (it  is 
said)  will  he  cease  to  be  a  housekeeper  while  in  transitu.^ 

§  97.  Contiiiued.  —  The  statute  of  Alabama,  which  provides 
that  certain  described  articles  «*  shall  be  retained  by  and  for  the 
use  of  every  family  in  this  state,  free  and  exempt  from  levy  and 
sale,"  ^  etc.,  has  been  held  to  apply,  whether  the  family  is  sta- 
tionary or  moving  from  place  to  place.  "  The  policy  of  the  law," 
said  the  court,  *'  secures  the  exempt  articles  from  levy  and  sale, 

^  Bonnel  v.  Dunn,  29  N.  J.  Law,  487,  N.  J.  Ct.  of  Errors  and  App.,  opinion  by 
VVhelpley,  J. 

>  Bonnel  v.  Dunn,  28  N.  J.  Law,  155,  opinion  by  HaineB,  J. ;  reversed  on  other 
grounds,  29  N.  J.  Law,  485. 

»  Cadwalader  v.  Howell,  18  N.  J.  Law,  188. 

*  Bonnel  v,  Dunn,  28  N.  J.  Law,  166. 
^  Anthony  v.  Wade,  1  Bush,  110. 

*  Ibid,;  compare  Woodward  v.  Murray,  18  Johns.  400;  Ghriffin  v.  Sutheriand,  14 
Barb.  458. 

1  Clay's  Ala.  Dig.  210,  2  47. 
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for  the  use  of  the  family,  everywhere  within  the  limits  of  the 
state ;  and,  certainl}'',  it  can  make  no  difference  whether  this 
exemption  is  chiimed  in  Benton,  in  an  adjoining,  or  remote 
county,  as  the  right  to  retain  the  property  so  exempt  attaches  to 
the  family  wherever  it  may  be  in  the  state,  whether  stationary  or 
in  the  act  of  moving  from  one  pait  of  the  state  to  another ;  and 
it  is  certainly  unimportant  whether  a  removal  is  about  to  be 
made  openly  or  clandestinely.  The  intention  of  the  head  of 
the  family  to  abscond  to  avoid  the  payment  of  his  debts 
cannot  affect  the  right  of  the  family  to  property  which  the  law 
exempts  from  levy  and  sale  for  the  payment  of  debts.  Nor, 
indeed,  can  we  perceive  how  an  intention,  avowed,  of  leaving  the 
state  would  alter  the  case  ;  for,  so  long  as  the  family  remain  within 
the  state,  the  prohibition  to  levy  on  the  exempt  articles  must  be 
in  force.  This  question,  however,  though  mooted  in  the  court 
below,  does  not  appear  to  have  been  expressly  decided,  and  we 
shall,  therefore,  abstain  from  the  decision  of  it  at  this  time."^ 
So,  under  the  Indiana  statute  of  1852,*  a  person  moving  from 
one  place  to  another  in  the  state  continues  to  be  a  resident  house- 
holder,^^ '  And  so  was  a  debtor  who,  at  the  time  of  the  levy  and 
sale,  was  skulking  about  to  avoid  criminal  process,  who  was  fre- 
quently seen  in  the  county,  but  whose  usual  w^hereabouts  were 
unknown ;  whose  property  remained  in  the  house  he  had  lately 
occupied,  but  whose  family  were  temporarily  at  the  house  of 
another.*  A  fortioHy  if  the  existing  status  of  a  person  entitles 
him  to  a  certain  exemption,  the  mere  fact  that  he  contemplates 
removing  from  the  state  will  not  deprive  him  of  it.* 

§  97.  Continued  —  If  Debtor  has  absconded.  —  But,  if  a 
debtor  has  absconded  and  left  the  state  with  the  intent  of  defraud- 
ing his  creditors,*  and  is  not,  at  the  time  of  a  levy  upon  chattels 
which  he  has  left  behind,  a  resident  of  the  state,'  his  right  to  an 

»  Davifi  r.  Allen,  11  Ala.  166. 
s  Bev.  Stat  Ind.,  ecL  1852,  p.  836. 
»  Mark  v.  The  State,  15  Ind.  98. 

*  Norman  v.  Bellman,  16  Ind.  156. 

*  Springer  v,  Lewia,  22  Pa.  St  191. 

*  Orr  V,  Box,  22  Minn.  485;  Yelverton  v.  Burton,  26  Pa.  St  851. 
'  Finley  i.  Sly,  44  Ind.  269. 
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exemption,  in  the  absence  of  a  statutory  expression  to  the  con- 
trary, is  gone.^  Thus  it  is  said  that  •*  the  exemption  of  certain 
kinds  or  classes  of  property  from  levy  and  sale  on  execution  is 
not  an  incident  inseparably  attached  to  the  property  itself,  but 
a  personal  privilege  conferred  upon  debtors  happening  to  own 
the  same,  which  they  may  insist  upon  or  waive  at  pleasure.  In 
case  a  debtor  absconds  from  the  state  with  the  purpose  of  avoid- 
ing the  service  of  process  and  all  responsibility  to  its  laws,  and 
of  placing  himself  permanently  beyond  their  reach  and  influence, 
he  must  be  regarded  as  voluntarily  abandoning  all  claim  to  par- 
ticipate in  any  of  the  personal  benefits  and  privileges  conferred 
by  such  laws  upon  those  remaining  subject  to  their  jurisdiction/'  * 
**  Refusing  to  remain  within  our  jurisdiction,"  said  Woodward, 
J.,  in  a  similar  case,  '*he  ought  not  to  be  permitted  to  come 
within  it  to  appropriate  its  bounties."  '  But  care  should  be  taken 
not  to  apply  this  rule  to  a  debtor  who  has  stored  his  furniture, 
and,  with  his  family,  removed  temporarily  from  the  state.  In 
such  case  an  officer  levying  upon  exempt  property  so  left  behind 
is  a  trespasser.  So  held  where  the  debtor  left  the  territory  and 
was  gone  four  or  five  months,  there  being  no  evidence  as  to  his 
purpose  in  leaving.*  Long-continued  absence,  however,  as  well 
as  other  circumstances,  would  be  evidence  of  a  permanent 
removal  such  as  would  justify  a  levy.*  But  in  Missouri,  by  the 
express  provisions  of  a  statute,  a  married  woman  whose  husband 
has  absconded  is  entitled  to  certain  chattel  exemptions,  as  more 
fully  stated  in  the  note.^ 

§  98.    Mulatto  —  "Free  white  Citizen."  —  A  political  revo- 

1  As  in  Missouri :  State  v,  DUl,  60  Mo.  433. 

>  ComeU,  J.,  in  Orr  v.  Box,  22  Minn.  487. 

»  Yelverton  v.  Burton,  26  Pa.  St.  361. 

*  Wymond  v.  Amsbury,  2  Col.  218. 

6  Ihid. 

^  State  V.  Dill,  60  Mo.  483.  The  section  of  the  statute  referred  to  is  as  follows ; 
'*  When  the  articles  specified  in  the  last  preceding  section  shall  belong  to  a  married 
man,  and  he,  at  the  time  the  execution  is  levied,  or  at  any  time  before  the  sale  under 
it,  has  absconded  or  absented  himself  from  his  place  of  abode,  his  wife  may  claim 
said  articles  and  receive  the  same  from  the  officer,  and  may,  if  the  said  articles  are 
taken  or  withheld  from  her,  in  her  own  name  sue  for  and  recover  the  same,  or  the 
yalue  thereof;  and  in  such  suit  shall  not  be  required  to  give  security  for  costs." 
Wag.  Stat  1872,  p.  605,  J  14. 
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lution  has  happily  rendered  obsolete  some  of  the  learning  on  the 
subject  we  are  now  considering;  and  lawyers  of  the  coming 
genenition  will  read  with  some  curiosity  a  judicial  decision  in 
which,  notwithstanding  it  was  in  a  free  state,  it  was  denied  by 
counsel  that  the  homestead  exemption  extended  to  persons  of 
African  descent.  The  court,  however,  held  that  there  was  noth- 
ing in  the  point.  Neither  the  Constitution  nor  the  Legislature 
had  made  a  distinction  against  such  persons,  and  the  courts  had 
no  authority  to  do  so.^  The  policy  and  effect  of  homestead  laws 
being  to  create  and  preserve  a  free  yeomanry,  instead  of  a  de- 
pendent tenantry,  while  slavery  existed  it  was  contrary  to  the 
policy  of  the  slave  states  to  extend  this  privilege  to  free  negroes. 
Accordingly,  we  find  that  the  benetits  of  most  of  the  exemption 
laws  of  those  states  were  limited  to  fi^ee  white  persons.  Under 
such  a  statute,  defining  the  person  entitled  to  the  benefit  of  the 
homestead  exemption  as  '*  a  free  white  citizen  of  this  state,"  it 
y^BS  presumed^  in  the  absence  of  countervailing  proof,  that  the 
person  claiming  the  exemption  was  a  person  of  this  description.^ 

»  WillUms  V.  Young,  17  Cal.  408. 
>  Trotter  v.  Dobbs,  8S  Mibs.  198. 
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ABTICLE  I. — General  Definitions  and  Views. 

§  100.  General  I>efinitioiis.  —  What  is  the  homestead? 
«*  Stethe/*  or**8ted,"  says  Lord  Coke,  **  betokeneth  properly 
the  bank  of  a  river,  and  many  times  a  place.^*  ^  '*  The  home- 
stead,  according  to  that  definition,  means  the  home  place  —  the 
place  where  the  home  is  ;  and  such  is  its  legal  acceptation  at  the 
present  day.  It  is  the  home  —  the  house  and  the  adjoining  land, 
where  the  head  of  the  family  dwells  —  the  home  farm."  ^  "  It  is 
the  land  where  is  situated  the  dwelling  of  the  owner  and  his 
fiimily.'"  **A  homestead  necessarily  includes  the  idea  of  a 
residence."  *  It  must  be  the  owner's  '*  place  of  residence — the 
place  where  he  lives."  •     *'  The  leading  and  fundamental  idea  con- 


1  Co.  Lit.  4,  6. 

s  Hoitt  V,  Webb,  86  N.  H.  166,  per  £astman,  J. 

»  Cole,  J.,  in  Bunker  v,  Locke,  16  Wis.  688. 

*  Wheeler,  C.  J.,  in  Stanley  v.  Greenwood,  24  Texas,  224. 

*  Philleo  r.  Smalley,  28  Texas,  502,  per  Bell,  J.  To  the  same  effect,  see  Kelly  v. 
Baker,  10  Hinn.  156 ;  Folsom  v.  Carli,  5  Minn.  888 ;  Tillotson  o.  Millard,  7  Minn. 
518;  Kogers  v.  Ragland,  42  Texas,  448. 
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nected  with  a  homestead  is  unquestionably  associated  with  that 
of  a  place  of  residence  for  the  family,  where  the  independence 
and  security  of  a  home  may  be  enjoyed  without  danger  of  its  loss 
or  harassment  or  disturbance  by  reason  of  the  improvidence  or 
misfortune  of  the  head  or  any  other  member  of  the  family.  It  is 
a  secure  asylum,  of  which  the  family  cannot  be  deprived  by 
creditors.  Within  its  sanctuary,  however  urgent  may  be  their 
demands,  they  cannot  intrude.  It  was  not,  however,  the  purpose 
of  the  framers  of  the  Constitution  to  exempt  from  the  claims  of 
creditors  a  definite  quantity  of  land  in  the  country,  or  lots  of  a 
designated  value  in  town,  irrespective  of  the  uses  to  which  such 
property  had  been  applied,  so  that  the  family,  if  its  head  had 
failed  to  do  this,  might  provide  a  homestead,  or  extend  and  en- 
large such  homestead  as  had  already  been  provided,  or  secure  to 
the  family  an  adequate  support,  or  the  means  of  making  such  a 
support,  without  regard  to  the  rights  of  creditors,  out  of  other 
property  not  connected  with,  or  from  its  nature  or  character,  or 
from  its  use,  not  farming  a  part  of,  the  homestead."  ^  In  Arkansas 
it  is  said  the  question  whether  a  building  is  a  dwelling-bouse  or  a 
homestead  does  not  depend  on  its  situation,  external  appearance, 
or  internal  arrangements,  or  that  it  would  be  more  valuable  as  a 
place  of  business  than  as  a  place  of  residence,  but  upon  the  fact 
that  it  is  really  and  truly  occupied  as  a  dwelling-house  for  the 
owner  and  his  family — nor  does  the  owner  forfeit  the  benefit  of 
his  exemption  by  devoting  a  part  of  the  building  to  a  use  other 
than  that  of  a  mere  residence.^ 


1  Ucen  V.  Olenick,  42  Texas,  19S,  per  Koore,  J. 

*  Norrifl  V.  Eidd,  2S  Ark.  485.  A  late  case  in  Massachusetts  (BackuB  v,  Ohapmaiiy 
111  Mass.  886)  may  be  profitably  referred  to  in  this  connection  as  throwing  some  light 
on  the  meaning  of  the  term  "  homestead,*'  although  no  question  under  the  homestead 
law  of  that  state  was  involved.  One  J.  S.  owned  a  parcel  of  land,  on  the  westerly 
part  of  which  was  the  house  in  which  he  lived,  with  the  land  about  it  indosed  by  a 
fence,  a  well  inside  the  inclosure,  and  a  barn.  He  built  a  new  house  on  the  easterly 
part,  moved  into  it,  occupied  the  bam  and  used  the  well  as  before,  occupied  part 
of  the  L  of  the  old  house,  as  he  had  for  many  years,  as  a  carpenter's  shop,  but  leased 
the  old  house  and  the  inclosed  land  about  it  Six  years  afterwards  he  made  hia  will, 
devising  his  "  homestead  *'  to  his  wife,  and  then  died.  In  a  writ  of  entry  to  recover 
the  premises,  the  demandants  claiming  through  his  two  sons,  it  was  held  that  the 
above  facts  would  warrant  the  conclusion  that  the  old  house  and  the  inclosed  land 
about  it  were  not  a  part  of  the  "  homestead,*'  and,  hence,  did  not  pass  under  the  devise. 
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§  101.  Definitions  continaed. — The  boundary  lines  of  a 
subject,  which  are  called  its  definition,  can  frequently  be  more 
distinctly  traced  than  otherwise  where  certain  objects  are  pointed 
out  which  they  exclude.  The  homestead,  while  embracing  the 
dwelling  and  home  farm  where  the  family  dwell,  does  not  extend 
to  **  other  tenements,  lots,  and  farm-houses  in  which  they 
do  not  dwell,  and  farms  on  which  they  do  not  live."^  This 
language  must,  however,  be  understood  in  a  general  sense ;  it 
yields  to  an  exception  frequently  made,  but  more  frequently 
denied,  that  detached  buildings  (as  a  tan-yard,'  a  cotton- 
gin,*  or  a  mill*)  or  detached  parcels  of  land  (as  timber*  or 
meadow*),  if  used  by  the  debtor,  in  connection  with  his  resi- 
dence,  in  supporting  his  family,  may  form  a  part  of  his  home- 
stead.^ 

§  102.  Definitions  continued — Test  of  Use.  —  We  are  thus 
conducted  to  itse  as  a  test  by  which  to  determine  whether  par- 
ticular premises  are  or  are  not  the  homestead  of  the  owner.  It 
may  be  stated  broadly  that  use  is  one  of  the  concurring  conditions 
of  homestead ;  unless  the  premises  are  Tised  as  a  homestead,  no 
right  of  homestead  exists  in  them.  **  The  use  made  of  land  may 
determine  its  character  as  a  part  of  a  homestead  or  not,  as  well 
as  its  proximity  to,  or  remoteness  from,  the  residence  or  mansion 
house.  •  •  •  Such  use  is  an  object  of  observation,  which 
indicates,  and  is  notice  of,  appropriation  for  homestead  pur- 
poses."^ But,  as  we  shall  see  in  the  succeeding  chapter, 
preparation  to  t^e,  coupled  with  a  bona-fide  intention  so  to 
do,  frequently  takes  the  place  of  actual  use.  It  may  be  stated, 
however,  as  an  absolute  rule,  admitting  of  no  exceptions,  that 
actual  use  as  a  homestead,  or  in  connection  therewith,  or,  as  a 
substitute  for  actual  use,    a  bona-fide   preparation  to  use    (as 

1  Eastman,  J.,  in  Hoitt  v,  Webb»  36  N.  H.  166. 

*  Houston,  etc.,  B.  R  Co.  o.  Winter,  44  Texas,  Gil. 
»  Ibid. 

*  Greeley  v.  Scott»  2  Woods,  657 ;  a.  <?.,  12  N.  B.  R.  248 ;  2  C.  L.  J.  8C1 ;  Stevens 
o.  Hollingswoiih,  74  111.  208. 

*  Perkins  o.  Quigley,  62  Mo.  608,  per  Napton,  J. 

*  Buxton  t7.  Dearborn,  46  N.  H.  48. 

V  Houston,  etc,  B.  B.  Go.  v.  Winter,  44  Texas,  611. 

*  Ibid,^  per  Roberts,  C.  J. 
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where  an  immigrant  is  erecting  a  dwelling  for  himself  and  family 
on  land  which  he  has  recently  purchased),  or  constructive  use 
(as  in  case  of  a  temporary  abandonment),  must  be  shown  in  all 
cases  to  enable  the  owner  of  property  to  assert  a  right  of  home- 
stead therein.  Furthermore,  this  use  or  preparation  to  use  must 
be  manifest^  so  as  to  notify  those  who  deal  with  the  owner  that 
the  premises  are  his  homestead,  or  at  least  to  put  them  upon 
inquiry;  *«it  must  be  made  to  appear  that  they  were  actually 
used,  or  manifestly  intended  to  be  used,  as  part  of  the  home  of 
the  family."*  Where  the  suit  was  for  the  cancellation  of  the 
deed  of  a  lot  of  ground  alleged  to  be  void  because  it  was  a  part 
of  the  homestead,  and  because  the  wife  did  not  join  in  its  execu- 
tion, the  court  said :  ^'  A  secret  intention  of  the  seller,  not  made 
known,  cannot  affect  the  purchaser*  Unless  the  purchaser  knew, 
or,  from  the  circumstances,  ought  to  have  known,  that  the  lots 
were  a  part  of  the  homestead,  he  had  a  right  to  treat  with,  and 
purchase  from,  the  husband  without  the  concurrence  of  his  wife." ' 
**  What  is  meant  by  the  homestead  of  the  family,"  said  another 
learned  judge  in  a  leading  case,  **  in  the  country  and  its  approxi- 
mate locality,  is  determinable  by  obvious  facts,  as  a  determinate 
object,  and  not  by  the  variable  intention  privately  entertained  or 
openly  declared  by  the  husband,  he  and  his  wife  residing  on  the 
land  in  their  home  at  the  time."  • 

§  103.  I>efinitloii  coiitlnaed  —  Bffect  of  Liimitatioii  as  to 
Value.  —  The  laws  of  most  of  the  states  limit  the  value  of  the 
premises  which  may  be  reserved  by  a  debtor  as  his  homestead 
to  a  definite  sum.  It  is  obvious  that,  where  the  statute  contains 
no  such  limitation,  the  difficulty  of  determining  what  is  the  home- 
stead will  be,  in  many  cases,  greatly  increased.*  On  the  other 
hand,  if  the  premises  are  continuously  and  in  good  faith  used  as 

1  Grosholz  V.  Newman,  21  WalL  486,  per  Waite,  G.  J. 

«  Ibid,,  per  Waite,  C.  J. 

•  Houston,  etc.,  B.  R  Co.  o.  Winter,  44  Texas,  612. 

^  This  is  illustrated  by  the  following  cases,  where  no  such  limitation  existed: 
Houston,  etc,  R.  R.  Co.  v.  Winter,  44  Texas,  697;  Be  Tertelling,  2  Dill.  889;  Phelps 
9.  Kooney,  9  Wis.  70;  Bhodes  v,  McCbrmick,  4  Iowa,  868.  If  the  statute  limits  the 
Talue  of  the  homestead  to  a  certiun  sum,  in  a  contest  whether  a  particular  tract  is  the 
homestead,  it  is  error  to  reject  evidence  as  to  its  value.    Hill  v.  Bacon,  48  HI.  477. 
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a  homestead,  theii  form,  physical  characteristics,  and  geography 
become  less  material,  since  it  will  be  no  concern  of  a  creditor  or 
purchaser  that  the  premises  are  not  suitable  or  convenient  for  a 
homestead ;  that  is  a  manner  about  which  the  owner  will  please 
himself.^  We  can,  then,  almost  agree  with  the  dictum  found  in 
a  California  case — that  ^^  the  only  tests  are  use  and  value.** '  But 
a  little  reflection  will  show  that  cases  may  arise  in  which  these 
tests  ought  not  to  be  held  conclusive.  Thus,  if  A  is  found 
residing  with  his  family  in  a  saw-mill  or  tannery,  and  B  is  asked 
to  give,  him  credit  or  to  purchase  the  establishment,  B  will  nat- 
urally assume  that  A's  residence  in  a  place  so  unsuitable  for  a 
home  is  but  temporary,  and  that  he  may  safely  give  him  credit 
on  the  faith  of  this  property  not  being  his  homestead,  or  pur- 
chase it  without  a  formal  relinquishment  of  homestead  on  the 
part  of  his  wife.  If  he  do  either  of  these  things,  and  a  couit  of 
justice  afterwards  decides  that  the  property  is  A's  homestead,  a 
clear  fraud  will  have  been  wrought  upon  B. 

§  104.  The  condusive  Test,  then,  must  be  that  the  form^ 
physical  characteristics^  and  geography  of  the  premises  must  be 
such  as,  when  taken  in  connection  with  their  use  by  the  owner, 
and  their  value  where  the  statute  creates  a  limit  as  to  value,  will 
convey  notice  to  persons  of  ordinary  prudence  who  deal  with  him 
that  they  are  his  homestead.  This  conclusion  must  be  under- 
stood as  the  author's  view ;  it  is  not  always  the  view  of  the 
courts,  but  it  is  believed  that  it  cannot  be  lost  sight  of  without 
making  homestead  laws  an  instrument  of  fraud  .^  The  current 
of  judicial  opinion  on  the  subject  can  best  be  shown  by  quoting 
from  several  leading  cases. 

1  "What  difference  could  it  make  to  a  creditor  whether  the  aasigiunent  was  in  one 
place  or  another,  so  that  the  value  of  the  exemption  was  not  increased?"  Bodman, 
J.,  in  Mayho  v.  Cotton,  69  N.  C.  208.    8o,  if  the  lot  on  which  the  debtor's  residence 

is  situated  is  aboye  the  statutory  value,  he  clearly  cannot  claim  that  an  adjoining  lot 

the  two  being  *'  separate  tracts  of  ground,  and  distinct  legal  subdivisions  under  the 
town  plat" — is  a  part  of  his  homestead.  Hay  v.  Baugh,  77  Bl.  502;  see  Linton  v, 
Quimby,  57  Bl.  271 ;  HiU  v.  Bacon,  48  Bl.  478. 

'  Sanderson,  J.,  in  Gregg  v,  Bostwick,  88  CaL  220. 

»  This  view  is  well  sustained  by  the  following  cases :  Grosholz  t>.  Newman,  21  Wall. 
481 ;  Houston,  etc.,  B.  B.  Co.  v.  Gage,  44  Texas,  597 ;  Iken  v.  Olenick,  42  Texas,  196. 

89 


\   105  WHAT   IS  THE   HOMESTEAD. 

§  105.  Views  of  the  Supreme  Court  of  Calif  omia — Use  and 
Value. — The  following  language,  found  in  a  decision  of  the 
Supreme  Court  of  California,  has  been  frequently  approved  in 
subsequent  cases  in  that  state:  **Two  questions  only  are  pre- 
sented :  first,  what  is  the  debtor's  homestead,  as  a  matter  of  fact? 
or,  in  other  words,  how  much  of  the  land  in  question  has  he 
actually  occupied  and  used  as  a  homestead?  and,  second,  what  is 
its  value  ?  Whatever  in  fact  constitutes  his  homestead  at  the  time 
of  making  the  declaration,  and  does  not  exceed  $5,000  in  value, 
must  be  declared  exempt.  Both  are  questions  of  fact,  except  so 
far  as  the  first  may  rest  on  legal  definition.  Both  in  the  Consti- 
tution and  the  statute  the  word  <  homestead '  is  used  in  its 
ordinary  or  popular  sense  —  or,  in  other  words,  its  legal  sense  is 
also  its  popular  sense.  It  represents  the  dwelling-house  at  which 
the  family  resides,  with  the  usual  and  customary  appuitenances, 
including  out-buildings  of  every  kind  necessary  or  convenient  for 
family  use,  and  lands  used  for  the  purposes  thereof.  K  situated 
in  the  country,  it  may  include  a  garden  or  farm.  If  situated  in 
a  city  or  town,  it  may  include  one  or  more  lots,  or  one  or  more 
blocks.  In  either  case  it  is  unlimited  by  extent  merely.  It  need 
not  be  in  a  compact  body.  On  the  contrary,  it  may  be  intersected 
by  highways,  streets,  or  alleys.  Neither  is  it  circumscribed  by 
fences  merely.  In  respect  to  quantity,  by  itself  considered,  it  is 
unlimited,  whether  in  town  or  country.  In  short,  the  only  tests 
are  use  and  value.  The  former  is  both  abstract  and  statutory, 
the  latter  statutory  only.  Whatever  is  used,  being  either  neces- 
saiy  or  convenient  as  a  place  of  residence  for  the  family,  as 
contradistinguished  from  a  place  of  business,  constitutes  the 
homestead,  subject  to  the  statutory  limit  as  to  value.  If,  how- 
ever, it  is  also  used  as  a  place  of  business  by  the  family,  which 
frequently  happens,  it  may  not  therefore  cease  to  be  a  homestead, 
if  it  would  be  necessary  or  convenient  for  family  use  independent 
of  the  business.  If  what  is  actually  used  as  a  homestead  is  of 
greater  value  than  $5,000,  the  excess  is  not  homestead  under  the 
statute,  though  so  in  fact.  In  such  a  case  the  statute  pre- 
scribes the  course  to  be  pursued  (§3).  Further  than  this,  in 
the  way  of  general  definition,  it  is  difficult  to  go,  if  not  impos- 
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sible."  *  In  a  later  case  the  same  court  says,  referring  to  the  fore- 
going language :  *^  This  definition  is  applicable,  not  onlj  when  the 
declaration  [of  homestead]  is  made  and  filed,  but  during  the  whole 
period  of  its  existence,  and  up  to  the  time  when,  upon  the  death 
of  the  husband  or  the  wife,  it  ceases  to  be  a  homestead,  and  the 
property  vests  in  the  survivor.  The  homestead  and  the  tests  by 
which  it  is  ascertained  are  the  same,  whether  the  question  arises 
between  those  claiming  the  homestead,  or  one  of  them,  and  a 
vendee,  a  mortgagee,  a  creditor,  or  the  heirs  of  the  deceased 
husband  or  wife.  There  is  not  one  homestead  as  against  a  cred- 
itor, and  a  different  one,  when  the  survivor  asserts  his  or  her 
claims,  as  against  the  heirs  of  the  deceased."  ^ 

§  106.  Views  of  Mr.  Justice  Bradley — Appurtenant  Prop- 
erty used  in  I>ebtor'8  Business.  —  In  a  case  at  circuit  in  Florida, 
iu  1875,  Mr.  Justice  Bradley  expressed  the  following  views: 
•*  The  Constitution  of  Florida,  adopted  in  1868,  reserves  to  every 
head  of  a  family  residing  in  the  state,  and  to  his  heirs,  his  home- 
stead and  one  thousand  dollars'  worth  of  personal  property,  free 
from  the  claims  of  creditors.  If  not  in  an  incorporated  city  or 
town,  it  may  be  a  homestead  to  the  extent  of  one  hundred  and 
sixty  acres  of  land ;  if  in  such  city  or  town,  half  an  acre — without 
any  limit  as  to  value  in  either  case.  The  reservation,  however, 
is  only  that  of  the  homesteads  and  embraces  no  more,  although 
the  party  may  own  more  within  the  prescribed  limit  of  quantity. 
It  is  very  material,  therefore,  to  know  what  is  meant  by,  and  em- 
braced in,  a  homestead.  Within  the  meaning  of  the  Constitution 
of  Florida,  however  it  may  be  elsewhere,  it  ceitainly  embraces 
more  than  a  house  for  shelter ;  for  it  may  extend  to  one  hundred 
and  sixty  acres  of  land,  which  could  never  be  needed  for  that 
purpose  alone.  As  one  hundred  and  sixty  acres  is  the  usual 
quantity  for  a  farm  in  this  country,  the  policy  of  the  Constitution 
seems  to  be  to  allow  a  man  such  quantity  of  land  with  his  house 
as  he  is  accustomed  to  use  therewith  in  the  pursuit  of  his  occu- 
pation.    In  other  words,  the  object  seems  to  be,  not  only  to 

^  CHregg  V,  Bostwic'k,  83  Gal.  227,  pcj-  Sanderson,  J. 
•  Batate  of  Dulaney,  37  Gal.  180. 
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preserve  to  the  unfortunate  debtor  his  house  for  shelter,  but  his 
usual  means  of  employment  by  which  to  earn  his  livelihood  and 
support  his  family.  The  state,  as  well  as  the  individual  himself, 
is  interested  in  his  labor  and  industry,  and,  therefore,  takes  care 
that  he  shall  not  be  deprived  of  the  power  to  employ  them. 

<<  In  the  case  of  a  farmer,  therefore,  it  is  clear  that  the  exemp- 
tion embraces  his  house  and  farm,  not  exceeding  the  amount 
limited ;  of  course  it  includes  (and  so  the  Constitution  declares) 
the  improvements  thereon.  Those  improvements,  however,  must 
be  such  as  to  make  them  properly  a  part  of  the  homestead,  such 
as  out-houses,  barns,  sheds,  wagon-houses,  fences,  etc.  They 
would  not  embrace  tenant  houses,  though  built  on  the  farm,  for 
these  would  be  no  proper  pai-t  of  the  farm  homestead.  They 
constitute  capital  separately  invested.  They  produce  a  revenue 
of  their  own,  distinct  from  that  of  the  farm.  For  the  same  reason 
the  farmer's  homestead  would  not  include  a  saw-mill,  or  a  grist- 
mill, or  a  carding  and  fulling-mill,  though  erected  on  a  portion 
of  a  tract  of  which  the  farm  is  a  part.  These  are  separate 
entei*prises  in  which  the  farmer  has  been  enabled  to  invest  his 
surplus  capital.  They  are  no  part  of  the  farm.  If  he  runs  it, 
he  does  it  as  a  separate  business  from  that  of  his  faim,  and  he 
cannot  claim  both  as  appurtenant  to,  and  part  of,  his  homestead. 
They  constitute  the  basis  of  outside  and  separate  industries.  A 
mill-owner,  in  like  manner,  may  have  a  farm  attached  to  his  mill, 
and  work  it  as  a  separate  and  secondary  business.  He  may  claim 
his  mill  as  part  of  his  homestead,  but  not  the  farm  also ;  other- 
wise, by  multiplying  his  branches  of  business  and  trade,  a  man 
might  have  a  large  domain,  consisting  of  many  establishments, 
and  claim  them  all  as  incident  to  his  homestead.  This  never 
could  have  been  the  intent  of  the  Constitution.  It  would  be  an 
unreasonable  construction  of  its  terms.  Those  terms  must  be 
fairly  construed,  so  as  to  fully  carry  out  the  policy  of  the  Con- 
stitution, and  yet  not  to  nullify  all  obligations  of  a  debtor  to  pay 
his  debts.  That  the  preservation  of  a  householder's  means  of 
carrying  on  his  business,  as  well  as  a  house  for  shelter,  is  within 
the  constitutional  purpose  is  evident  from  the  clause  relating  to 
city  property,  namely,  that  in  a  city  or  town  the  exemption  shall 
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not  extend  to  more  improvements  or  buildings  than  the  residence 
and  business  house  of  the  owner,  showing  that  the  business  house, 
as  well  as  the  residence,  is  included."  * 

§  107.  Continued*  —  **  But,  while  the  cases  which  we  have 
supposed  are  comparatively  easy  of  solution,  a  great  many  others 
will  arise  presenting  greater  difficulty  and  embarrassment.  The 
amount  of  property  which  the  necessary  interpretation  of  the 
exemption  will  sometimes  embrace  will  undoubtedly  appear  as  a 
great  hardship  and  injustice  to  creditors.  It  is  a  great  stride 
fi'om  that  state  of  things  in  which  the  sanctity  of  a  debt  induced 
the  Legislature,  not  only  to  take  from  the  debtor  all  his  property, 
but  even  his  liberty  itself.  It  may  be  a  question  whether  it  is 
not  carrying  the  principle  of  exemption  too  far  for  the  public 
welfare.  It  is  true  that  the  farmer  without  his  farm,  the  black- 
smith without  his  forge,  the  miller  without  his  mill,  the  trader 
or  business  man  without  his  shop — in  fine,  any  citizen  without 
liis  place  to  work  and  labor,  or  pursue  his  ordinary  calling  —  is 
deprived  of  the  power  to  support  himself  and  his  family  ;  becomes 
a  burden,  instead  of  a  help,  to  the  community.  These  establish- 
ments or  places  of  labor  or  occupation  are,  respectively,  adjuncts 
of  a  man's  homestead,  and,  within  the  intent  and  meaning  of  the 
Constitution  of  Florida,  form  a  part  of  it.  Whether  the  provision 
is  politic  or  impolitic  is  a  question  with  which  the  courts  are  not 
concerned.  In  the  eye  of  the  philosophic  economist,  taking  a 
broad  view  of  the  interests  and  objects  of  human  vsociety.  it  has 
many  reasons  in  its  favor ;  and  the  creditor  cannot  conipljiin  of 
injustice,  for  he  understands  the  conditions  when  he  gives  the 
credit.  It  is  a  pure  question  of  policy,  namely,  whether  the 
advantages  obtained  by  the  exemption  are  equivalent  to  the  dis- 
advantages arising  from  the  unwillingness  of  capital  to  remain  in 
a  community  where  such  an  exemption  exists  ;  or  whether,  from 
the  latter  cause,  the  law  will  not  operate  too  depressingly  upon 
enterprise.  Speculation,  however,  is  unnecessary.  The  people 
of  the  state  of  Florida  have,  in  their  Constitution,  declared  what 
their  will  is  on  the  subject,  and  that  declaration  is  binding  on 
both  the  people  and  the  courts. 

1  Greeley  v,  Scott.  2  Woods,  657 ;  «.  c,  12  N.  B.  R.  24S ;  2  C.  L.  J.  861. 
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**In  the  case  under  consideratioQ  the  debtor  claims  to  follow 
the  business  und  trade  of  sawing  lumber,  and  asks  to  have  his 
mill,  which  adjoins  his  dwelling,  reserved  as  a  part  of  his  home- 
stead. In  our  opinion  this  claim  is  supported  by  the  constitu- 
tional provision.  The  mill,  in  the  sense  of  that  Constitution,  is 
appurtenant  to,  and  part  of,  the  debtor's  homestead.  If  it  be 
objected  that  the  value  is  unreasonably  great,  we  answer  that  the 
Constitution  prescribes  no  limit  of  value,  and  the  courts  cannot 
prescribe  one.  As  before  stated,  we  think  that  a  man's  shop, 
store,  or  mill,  in  which  he  pursues  his  usual  trade  or  avocation 
(as  well  as  the  farmer's  farm),  if  connected  with,  and  adjacent 
to,  his  dwelling,  is  intended  to  be  included  in  his  homestead.  It 
is  the  stand  or  place  on  which,  and  by  means  of  which,  he  may 
continue  to  pursue  his  industrial  labor  and  be  a  useful  citizen, 
and  is  within  the  object  which  the  Constitution  has  in  view.  But 
the  debtor  cannot  ask  to  retain  those  portions  of  the  forty-acre 
tract  which  are  not  ancillary  to  his  homestead,  considered  as  the 
homestead  of  a  lumberman  running  a  saw-mill.  Those  portions 
will  be  for  the  assignee,  under  the  direction  of  the  District  Court, 
to  separate  from  the  rest."^ 

§  108.  Views  of  the  Supreme  Conrt  of  Nevada — Appurte- 
nances used  by  Debtor*  —  In  an  early  case  in  Nevada,  under 
a  statute  elsewhere  quoted,'  the  following  views  are  expressed : 
*«  We  do  not  think  it  was  the  policy  of  the  law  to  preserve  only 
a  residence  for  the  family  of  the  insolvent  debtor,  but  to  secure 
also  the  means  of  making  a  living.  To  give  an  insolvent  debtor 
a  fine  house  to  live  in,  without  any  m^ans  to  support  his  family, 
would  be  an  injury  to  his  creditors  without  any  corresponding 
benefit  to  the  debtor.  But  to  protect  him  in  the  enjoyment  of  a 
cheap  and  modest  house  for  his  family,  together  with  such  adja- 
cent lands  or  business  houses  as  will  enable  him  to  decently  sup- 
port his  family,  would  be  wise  and  humane  policy.  We  think 
such  was  the  intention  of  the  law.  If  a  person  is  protected  in  the 
enjoyment  of  a  homestead  consisting  of  several  hundred  acres 
of  land,  not  more,  perhaps,  than  an  acre  is  necessary  for  house, 

1  Greeley  v,  Scott,  2  Woods,  667 ;  «.  c,  12  N.  B.  K.  248 ;  2  C.  L.  J.  861. 
•  Infra,  2  ^37,  note. 

94 


EFFECT   OF  LIMITATION   AS   TO  VALUE*  §110 

garden,  yard,  and  all  out-buildings  necessary  to  the  proper  en- 
joyment of  bis  residence.  All  the  balance  is  devoted  to  the 
business  of  farming, -by  which  he  makes  his  living.  Yet  it  has 
never  been  questioned  that  fariAs  might  be  set  aside  as  home- 
steads. Why,  then,  may  not  a  shop,  a  stable,  a  store-house,  or 
a  hotel  be  set  apart  with  the  homestead  lands  as  readily  as  a 
farm,  if  the  whole  does  not  exceed  in  value  the  sum  of  $5,000? 
We  can  see  no  reason  for  the  distinction."  ^ 

§  109.    Increase  of  Value  works  Diminution  of  Quantity*  — 

In  California  the  efi'ect  of  a  statute  limiting  the  value  of  the 
homestead  to  $5,000  is  thus  stated :  <*  At  its  inception  it  is  lim- 
ited to  five  thousand  dollars  in  value,  and,  when  the  property  is 
enhanced  in  value  so  that  it  exceeds  the  statutory  limit,  the  excess 
does  not  constitute  a  pait  of  the  statutory  homestead.  After  the 
premises  are  worth  five  thousand  dollars,  every  increase  in  value 
works  a  reduction  in  the  area  of  the  homestead,  until  a  point  is 
reached  when  it  cannot  be  further  cut  down  and  leave  a  homestead 
of  the  value  of  five  thousand  dollars  without  material  injury,  and, 
after  that  point  is  reached,  no  part  of  the  premises  constitutes  a 
statutory  homestead  ;  but  the  value  or  proceeds  of  the  premises  to 
the  extent  of  five  thousand  dollars  has  the  benefit  of  the  exemption 
from  forced  sale."  ^  But  in  Texas  it  is  said  that  **  the  limitation  of 
the  urban  homestead  was  fixed ,  not  by  the  size  or  number  of  the  lots 
designated  or  appropriated  as  a  home  or  a  residence,  but  by  their 
value  at  the  time  they  were  so  designated,  without  reference  to  their 
subsequent  appreciation  or  the  improvements  placed  upon  them."  • 

§  110.    Liimitation  of  Quantity  or  Value  an  Incident,  not  a 

Test.  — In  a  leading  case  in  California  the  Supreme  Court  of  that 
state  lays  down  with  great  clearness  that  neither  a  limitation  as 
to  quantity  nor  value  can  serve  as  a  test  of  what  the  homestead 
actually  is ;  but  that,  after  a  homestead  has  been  shown  to  exist 
by  other  tests,  these  enter  as  elements  into  the  definition.  **  The 
primary  object,"  said  the  court,  '*of  all  legislation  upon  the 

>  Clark  w.  Shannon,  1  Nov.  568,  pet*  Beasl y,  J. 

*  Rhodes,  J.,  in  the  opinion  of  the  court  iu  Estate  ol'Dehniey,  37  Cal.  180. 

»  Iken  V.  Olenick,  42  Texas,  100. 
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subject  of  homestead  exemption  is  not,  as  claimed  by  counsel 
for  the  appellants,  to  exempt  from  forced  sale  a  certain  amount 
of  the  real  estate  of  the  head  of  a  family,  including  the  home- 
stead, whether  estimated  by  quantity  or  value,  but  to  exempt  the 
homestead  J  including  quantity  or  value  within  the  limits  specified. 
In  some  states  the  exemption  does  not  exceed  a  certain  quantity 
of  land,  while  in  others,  as  here,  the  exemption  is  limited  to  a 
certain  value.  But  in  neither  case  is  quantity  or  value  the  primaiy 
object.  They  come  into  the  account  merely  as  restrictions  or 
limitations  upon  the  privilege.  Where  quantity  is  made  the 
limit,  the  homestead  may  consist  of  the  whole  quantity  named,  or 
less,  at  the  election  of  the  party  who  claims  the  benefit  of  the 
exemption.  So,  where  value  is  made  the  limit,  the  homestead 
may  reach  in  value  the  figure  named,  or  it  may  stop  short. 
Hence  neither  quantity  nor  value  can  be  taken  into  account  as 
tests  as  to  what  the  homestead  is  in  fact  in  a  given  case  ;  for  they 
in  no  just  sense  enter  into  the  definition  of  a  homestead,  either 
in  the  abstract  or  within  the  meaning  of  the  statute.  They  do 
not  come  into  action  until  after  the  homestead  has  been  ascer- 
tained by  other  tests,  and  then  they  operate  only  as  limitations* 
If  the  homestead,  when  ascertained,  exceeds  the  quantity  named, 
where  the  limitation  is  by  quantity,  it  must  be  reduced  by  cutting 
off  the  excess  ;  or,  if  it  exceeds  the  value  named,  where  the  limit- 
ation is  by  value,  as  in  this  state,  it  must  be  divided,  if  it  can  be 
done  without  material  injury  to  the  homestead  ;  or,  if  not,  it  nmst 
be  sold,  and  the  proceeds,  to  the  value  named,  taken  in  lieu 
thereof.'' 1 

§  111.  Continued*  —  ''If  we  assume,"  continued  the  court, 
*<  as  claimed  by  counsel  for  appellants,  *  that  the  primary  object 
of  the  Legislature  was  the  exemption  from  sale  of  a  quantity  of 
land  not  exceeding  in  value  five  thousand  dollars,  including  the 
dwelling-house  and  its  appurtenances,'  the  conclusion  for  which 
they  contend  follows  as  a  matter  of  course,  and  the  argument  ends 
where  it  commenced.  But  counsel  cannot  be  permitted  to  read  a 
statute  backwards,  where  its  language  is  not  obscure,  for  the  pur- 

*  Gi'ogg  V.  Bostwick,  33  Cal.  225,  opinion  by  Sanderson,  J. 
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pose  of  ascertaining  what  was  the  intent  of  the  Legislature,  what 
its  primary  and  what  its  secomlarj  object.  The  statute  does  not 
provide  that  '  a  quantity  of  land  not  exceeding  in  value  $5,000, 
including  within  its  boundaries  the  dwelling-house  and  its  appur- 
tenances, shall  be  exempt  from  forced  sale.'  On  the  contrary, 
the  language  is  that  '  the  homestead,  consisting  of  a  quantity  of 
land,  together  with  the  dwelling-house  thereon  and  its  appur- 
tenances, not  exceeding  in  value  the  sum  of  $5,000,  shall  be 
exempt,'  etc.^  The  difference  between  the  two  forms  of  expres- 
sion is  too  obvious  for  explanation.  The  former  makes  the  ex- 
emption of  land  worth  $5,000  the  primary  object,  and  the  home- 
stead merely  a  necessary  incident.  The  latter  makes  the  home- 
stead the  primary  and  sole  object  of  the  exemption,  with  a  limit- 
ation as  to  value.  In  this  difference  lies  the  vice  of  the  appel- 
lants' argument.  The  incident  is  mistaken  for  the  principal 
thing." » 

§  112.  Continued  —  Essentials  of  the  Homestead  under  the 
Michigan  Constitution* — The  Constitution  of  Michigan  of  1850 
contained  the  following  provision:  ''Every  homestead  of  not 
exceeding  forty  acres  of  land,  and  the  dwelling-house  thereon 
and  the  appurtenances,  to  be  selected  by  the  owner  thereof,  and 
not  included  in  any  town  plat,  city,  or  village  ;  or,  instead  thereof, 
at  the  option  of  the  owner,  any  lot  in  any  city,  village,  or  re- 
corded town  plat,  or  such  parts  of  lots  as  shall  be  equal  thereto, 
and  the  dwelling-house  thereon  and  its  appuitenances,  owned 
and  occupied  by  any  resident  of  the  state,  not  exceeding  in  value 
$1,600,  shall  be  exempt,"  etc.  In  the  case  of  Beecher  v,  Baldy,' 
this  provision  was,  after  full  argument,  elaborately  expounded.* 

^  The  language  of  the  statute,  as  set  out  in  the  commencement  of  the  opinion,  is 
as  follows:  "The  homestead,  consisting  of  a  quantity  of  land,  together  with  the 
dwelling-house  thereon  and  its  appurtenances,  not  exceeding  in  value  the  sum  of 
$5,000,  to  be  selected  by  the  husband  and  wife,  or  either  of  them,  or  other  head  of  a 
family,  shall  not  be  subject  to  forced  sale  on  execution,"  etc 

«  Ibid, 

»  7  Mich.  488. 

*  Under  the  law  of  1848  there  was  no  limitation  as  to  value.  The  judges  were  all 
agreed  that  the  sum  mentioned  in  the  Constitution  was  intended  as  such  limitation,  and 
that  no  homestead  could  be  exempt  as  an  entirety  which,  at  the  time  it  was  iirst  claimed 
as  a  homestead,  was  worth  a  greater  amount;  and  that,  therefore,  the  Constitution 
was  thus  far  repugnant  to  the  statute,  and  to  this  extent  repealed  it, 
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The  court  said  that  it  was  the  land^  including  the  dwelling-house 
and  appurtenances,  and  constituting  a  homestead  in  fact,  owned 
and  occupied  by  the  debtor,  and  nothing  else,  which  this  pro- 
vision exempted ;  and  that,  to  bring  it  within  the  designation  of 
a  homestead  which  the  Constitution  of  its  own  force  exempted, 
it  must  possess  all  the  descriptive  features  of  the  homestead  as 
therein  described :  ( 1)  It  must  contain  the  dwelling-house  and  its 
appurtenances,  without  which  it  could  not  be  a  homestead  in  fact 
under  any  definition;  (2)  it  must  not  exceed  the  quantity  lim- 
ited by  the  Constitution ;  (3)  it  must  be  owned  by  the  party 
claiming  it;  (4)  it  must  be  occupied  as  a  homestead;  and  (5)  it 
must  not  exceed  in  value  $1,500.  The  limitation  as  to  value  was 
held  to  be  as  much  a  matter  of  description  as  the  provision  relat- 
ing to  quantity,  occupation,  or  ownership. 

§  113.  May  be  reduced  in  Quantity  so  as  to  bring  it  within 
the  required  Amount. — The  court  also  held  it  clear  that,  if  a 
homestead  was  within  the  constitutional  quantity,  but  exceeded 
the  value  of  $1,500,  it  might  be  reduced  in  quantity  so  as  to 
bring  it  within  the  required  amount,  provided  it  could  be  reduced 
by  division  so  as  to  leave  a  homestead  within  the  specified  value 
without  cutting  off  any  part  of  that  which  in  fact  goes  to  consti- 
tute it  a  homestead  —  in  other  words,  so  as  to  leave  a  dwelling- 
house,  necessary  out-buildings,  and  appuilenances.  And  the 
couit  said  that  in  such  a  case  the  homestead,  when  so  reduced, 
would  be  exempt,  while  the  balance  might  be  sold  on  execution.^ 

§  114.  Continued — Courts  may  not  exempt  Money  in  lieu 
of  Homestead.  —  **  K,"  continued  the  court,  '*  when  reduced  in 
quantity  as  far  as  divisible  without  cutting  off  any  part  of  what 
is  essential  to  constitute  it  a  homestead  —  of  what  is  necessary  to 
its  ordinary  use  as  such  —  it  still  exceeds  the  specified  value,  it  is 
not  one  of  the  homesteads,  the  forced  sale  of  which  is  prohibited 
by  the  Constitution,  and  cannot,  therefore,  5&  exempted  by  the 
operation  of  that  instrument  alone.  The  Constitution  has  ex- 
empted a  homestead  of  a  certain  description.  Where  the  home- 
stead does  not  answer  this  description,  it  is  competent  for  the 

1  Beecher  v.  Baldy,  7  Mich.  499,  600. 
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Legislature  to  exempt  something  out  of  it,  or  in  lieu  of  it,  as  an 
equivalent  in  value.  This  would  not  be  contrary  to  the  Consti- 
tution, but  in  analogy  to  it.  But  what  this  equivalent  would  be  — 
whether  a  part  of  the  premises,  their  use  for  a  certain  time,  or  so 
much  cash  as  part  of  the  proceeds  of  a  sale  —  is  a  matter  for  legis- 
lative, and  not  for  judicial,  discretion.'*  ^ 

§  115.  Continued — But  Court  will  protect  Right  until 
Liegislature  can  act.  —  But  the  court  said  that,  since  the  consti- 
tutional provision  was  an  express  prohibition  of  the  forced  sale  of 
the  homestead  therein  described,  and  since  such  prohibition 
needed  legislation  to  give  it  eflTect  —  if  the  tract  out  of  which 
the  homestead  was  claimed  consisted  of  a  greater  quantity  or  was 
of  a  greater  value  than  allowed  by  the  Constitution,  yet,  if  it  was 
one  which  included  a  constitutional  homestead,  and  from  which 
the  right  of  selection  was  given,  though  further  legislation  might 
be  necessary  in  order  to  enable  the  debtor  to  make  a  valid  selec- 
tion—  it  would  be  the  duty  of  the  court  to  protect  the  right  till 
such  legislation  could  be  had,  to  see  that  the  prohibition  of  the 
Constitution  was  not  violated,  and  that  no  sale  should  be  made 
under  execution  which  should  take  away  this  constitutional  right 
of  selection.  The  neglect  by  the  Legislature  of  its  duty,  in  such 
a  case,  would  not  authorize  the  courts  to  neglect  theirs.  The 
court  does  not  intimate,  however,  how  long  it  would  be  proper  to 
perpetuate  an  injunction  against  a  sale  in  case  of  the  refusal  of 
the  Leorjslature  to  act.' 


^  Beecher  v.  Baldj,  7  Mich.  501,  602.  A  similar  view  was  taken  in  Helfenstein  v. 
Cave,  8  Iowa,  2S7,  under  a  statute  (since  repealed)  which  limited  the  value  of  the  home- 
stead to  $500.  The  court  said  that,  in  case  the  homestead  claimed  exceeded  $500,  if 
the  quantity  could  be  so  reduced  as  to  reach  that  value,  it  should  be  done.  **  But 
i^  when  reduced  to  the  smallest  quantity,  such  as  to  the  dwelling-house  and  its 
appurtenances — that  is,  to  that  which  constitutes  a  messuage — it  then  exceeds  the 
g^ven  value,  we  see  no  way  in  which  to  give  him  his  homestead.  The  statute  is  ex- 
plicit that  he  may  have  his  homestead,  provided  it  do  not  exceed  the  value  limited 
upon  it.  The  corollary  is  clear  that,  if  it  does  exceed,  it  is  not  exempt  *  *  * 
There  ia  no  provision  for  dividing  the  homestead,  nor  for  setting  off  rents  and  profits, 
nor  for  an  extent,  nor  for  selling  the  whole  and  paying  the  debtor  $500,  and  apply- 
ing the  surplus  to  the  debt;  nor  is  there  anything  upon  which  the  most  liberal  judicial 
construction  can  build  any  of  these  systems." 

•  Ibid.,  500. 
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§  11&.  Improvements  are  to  be  included  in  estimating 
Value.  —  It  is  obvious  that,  where  the  homestead  is  limited  in 
value  and  the  statute  is  silent  as  to  the  manner  in  which  the 
value  shall  be  estimated,  the  improvements  which  have  been  put 
upon  the  land  should  be  included  in  making  such  estimation.  A 
different  construction  of  such  a  statute  would  enable  a  person  to 
place  upon  a  lot  or  tract  of  ground  of  inconsiderable  value  a 
house  and  other  improvements  of  great  value,  and,  after  becom- 
ing insolvent,  to  maintain  himself  in  an  establishment  of  luxury 
which  he  had  founded  at  the  expense  of  his  unfortunate  creditors. 
Accordingly,  in  Texas,  where  the  urban  homestead  is  limited  in 
value  to  $2,000,^  it  has  been  held  that  the  limitation  has  reference 
to  the  value  of  the  "  lot  or  lots,"  inclusive  of  the  improvements 
upon  tbem.^ 

^  The  constitutional  provision  under  wnich  this  ruling  was  made  simply  defines  the 
urban  homestead  as  *'  any  to¥|n  or  city  lot  or  lots,  in  value  not  to  exceed  two  thousand 
dollars"  (Const  Texas  1845,  Gen.  Prov.,  J  22),  omitting  the  words  "together  with  the 
improvements  thereon/'  which  are  contained  in  the  homestead  statutes  of  some  of  the 
states. 

'  Williams  v.  Jenkins,  25  Texas,  806.  Said  Roberts,  J.,  in  delivering  the  opinion 
of  the  court :  **  The  leading  objects  of  this  provision  of  the  Constitution  are,  first,  to 
exempt  certain  property  from  forced  sale ;  second,  to  fix  a  limit  for  the  amount  of  the 
property  exempted  as  a  homestead,  up  to  which  it  shall  be  exempt;  and,  third,  to 
protect  the  wife  from  its  disposition  without  her  consent.  In  fixing  the  limit  up  to 
which  the  homestead  shall  and  must  be  allowed,  and  which  the  Legislature  has  no 
power  to  diminish,  two  distinct  standards  were  adopted,  one  for  the  country  and 
another  for  the  towns  and  cities.  The  former  was  fixed  by  quantity  in  acres,  and  the 
latter  by  value  in  money  (two  thousand  dollars).  There  is  no  reference  made  to 
improvements  in  either  case.  In  valuing  a  lot  or  lots  that  constitute  a  homestead  the 
improvements  would  naturally  be  understood  to  be  included  in  the  valuation,  unless 
expressly  excluded.  The  term  'lot»'  in  common  use,  means  a  piece  or  parcel  of  land; 
and  a  conveyance  of  it  would  carry  with  it  any  improvements  that  might  be  erected 
upon  it.  We  think  there  is  nothing  expressed,  and  nothing  in  the  nature  and  objects 
of  the  provision,  to  require  a  difi^erent  meaning  to  be  attached  to  the  words  *  lot  or 
lots '  from  that  which  they  ordinarilv  and  naturallv  bear  in  common  use  in  reference 
to  real  estate."  For  a  similar  view  see  Walker  v,  Darst,  31  Texas,  681,  684;  Wood 
V.  Wheeler,  7  Texas,  16,  23 ;  and  North  v.  Sheam,  15  Texas,  174.  The  conclusion 
thus  reached  by  the  court  in  Williams  v.  Jenkins,  by  applying  a  well-understood  rule 
of  statutory  construction,  seems  unavoidable ;  but  other  considerations  growing  out 
of  the  policy  of  such  legislation  would  have  enabled  the  court,  it  would  seem,  to 
place  its  conclusion  upon  higher  grounds ;  or,  in  other  words,  to  give  a  still  better 
reason  for  it  It  may  be  plausibly  urged,  in  such  cases  as  this,  that  it  could  not  have 
been  the  purpose  of  the  Legislature  to  deter  the  owner  of  a  homestead  fh>m  suitably 
improving  it,  by  keeping  before  his  eyes  the  fact  that  when,  by  reason  of  such  improve- 
ments, it  should  reach  the  value  of  $2,000,  it  would  cease  to  be  his  homestead.    But 
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§  117.   Addition  o^  new  Liots  after  Yftl|ii>  1$  complete. — It 

has  also  been  held  in  Texas,  under  the  constitutional  provision 
elsewhere  seen/  that  where  a  town  homestead,  at.tjie.time  of  its 
purchase,  was  worth  less  than  the  limit  of  valuation  im{>osed  by 
the  Constitution,  but  had  subsequently  increased  to  t^^  limit, 
and  where  the  proprietor  had  thereafter  purchased  the  unciivicle^ 
half  of  another  lot,  which  was  separated  from  the  homestead  prop- 
erty by  a  street  and  several  intervening  lots,  the  original  home- 
stead, at  the  time  of  such  purchase,  being  worth  more  than  the 
constitutional  limit  of  $2,000,  the  newly-acquired  lot  was  no  part 
of  the  homestead.  The  limitation  of  value  being  full,  the  home- 
stead could  not  be  further  increased  by  the  acquisition  of  addi- 
tional land ;  and  it  was  immaterial  whether  the  enhancement 
of  the  value  of  the  original  homestead  since  its  purchase,  by 
which  the  constitutional  limit  of  $2,000  had  been  reached,  had 
been  the  result  of  additional  improvements  or  of  natural  appre- 
ciation.' 

this  objection  is  whoUj  obviated  where,  as  in  most  cases,  the  statute  provides  that,  if 
the  homestead  exceeds  in  value  the  prescribed  limit,  it  may  be  sold  under  execution, 
and  the  amount  of  money  which  represents  its  maximum  limit  of  value  may  be  paid 
over  to  the  debtor,  to  be  exempt  in  his  hands  for  a  reasonable  time,  to  enable  him  to 
procure  another  homestead,  and  that  the  excess  may  be  subjected  to  the  satis&ction 
of  the  execution.  On  the  other  hand,  if  a  homestead  which  was  within  the  statutory 
limit  of  value  at  the  time  of  its  acquisition  may  be  indefinitely  increased  in  value  by 
the  making  of  improvements,  a  dishonest  debtor  may  convert  such  a  homestead  into 
a  princely  residence,  and  in  it  defy  his  unfortunate  creditors.  Such  a  rule,  as  here- 
after seen,  exists  by  force  of  statute  in  Kansas  {infra,  {  189),  and  such  a  rule  was 
enacted  in  Michigan  in  1848 ;  but  the  honest  habits  of  that  people  did  not  suffer  it 
long  to  continue.  '*  Under  the  statute,"  sidd  Christiancy,  J.,  in  Beecher  v,  Baldy,  7 
Hich.  4d8,  "the  property  described  was  exempt  without  reference  to  its  value,  and 
under  it  the  debtor  might  withhold  from  his  creditors  property  worth  a  hundred 
thousand  dollars  or  more,  while  by  this  means  his  creditors  might  be  utterly  ruined ; 
while  many  of  them  might  be  poor,  without  a  homestead  of  their  own,  and  who  would 
thus  be  deprived  of  the  means  of  obtaining  one,  and  others,  who  relied  upon  the 
money  due  from  him  to  pay  for  homesteads  which  they  had  purchased,  might  be 
turned  homeless  into  the  street,  the  debtor,  in  the  meantime,  being  allowed  to  occupy 
and  appropriate  to  himself  a  princely  mansion,  with  expensive  out^buildings  and 
improvements,  sufficient,  if  sold,  to  purchase  a  comfortable  homestead  for  himself  and 
each  of  these  creditors.  Injustice  so  glaring,  inequality  so  gross,  could  not  long  be 
tolerated  in  any  government  making  any  pretensions  to  an  enlightened  and  impartial 
administration  of  justice.'* 

1  Infra,  i  126. 

'  Richards  v.  Kelms,  88  Texas,  445.  The  court  likwise  held  that  the  follovmig 
itatute  had  not  changed  the  rule  thus  declared:   "The  homestead  in  a  town  or  city 
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♦     •  * 

§  118.   Increase 'sof  lilmlt  of  Value  after  Contraction  of 

Debt.  —  Supffij^e^'a  debt  is  contracted  at  a  time  when  the  value 

of  the  hoiAe^ead  is  limited  by  the  Constitution  to  a  certain 

amounts  the*  debtor  owning  a  homestead  at  the  time.;  suppose 

thgjt^*befi)re  the  homestead  is  exposed  to  sale  under  a  judgment 
•  <  •  •  * 
fpX 'ihis  debt,  a  new  constitution  is  adopted  which  increases  the 

'••-yalue  of  the  homestead  to  a  greater  amount — will  the  homestead 

■/•v.*  he  exempt,  as  against  the  previously-existing  indebtedness,  to 

''\  "     the  extent  of  its  increased  value,  or  only  to  the  extent  of  its 

former  value?     The  answer  to  this  question  is  that  it  will  be 

exempt  only  to  the  extent  of  its  previous  value ;  for  to  give 

the  increased  exemption  effect  as    against  the  preexisting  debt 

impairs  the  obligation  of  a  contract.^ 

§  119.  Materials  for  repairing  Homestead  —  Homestead  on 
Wbeels  —  On  Water.  —  A  liberal  construction  of  the  Wisconsin 
homestead  law — the  statute  containing  no  language  covering  the 
precise  question  —  has  resulted  in  a  ruling  that  lath,  shingles, 
and  lumber  obtained  by  a  debtor  for  the  puipose  of  repairing  his 

exempt  from  forced  sale  is  hereby  declared  to  be  a  lot  or  lots,  occupied  or  destined  as 
a  family  residence,  not  to  exceed  in  value  $2,000  at  the  time  of  their  destination  as  a 
homestead ;  nor  shall  the  subsequent  increase  in  value  of  the  homestead,  by  reason 
of  improvements  or  otherwise,  subject  the  homestead  to  forced  sale."  Texas  Act  of 
February  2,  1860, 1  Pasc.  Dig.,  art.  8928.  In  a  curious  decision  of  the  Supreme  Court 
established  by  military  authority,  under  the  reconstruction  laws  (Walker  v.  Darst,  81 
Texas,  686),  this  statute  was  said  to  be  "pro  tanto,  nugatory — that  is  to  say,  unconstitu- 
tional." But«a  rehearing  was  granted  in  that  case,  and  it  does  not  appear  to  be 
regarded  as  of  any  authority.  "If^"  said  the  court,  "under  that  statute,  this  prop- 
erty can  be  embraced  in  the  homestead,  then  where  is  the  end  to  a  city  or  town  home- 
stead? If,  under  that  statute,  the  property  in  controversy  is  made  a  part  of  the 
homestead  of  Nelms  and  wife,  then  may  a  homestead  not  over  $2,000  in  value  be 
dedicated,  and  the  owner  of  it  acquire  every  other  lot  in  the  town  or  city,  and  hold  it 
all  under  the  said  protection  of  homestead  exemption?  We  deem  it  safe  to  say  that 
the  Legislature  meant  no  such  thing.  The  homestead  statute  of  February  2,  1860, 
did  not  increase  the  fncueimum  value  of  the  homestead  at  the  date  of  its  dedication. 
That  maximum  value  was  precisely  the  same  as  that  fixed  in  the  former  law.  The 
only  change  consisted  in  protecting  the  subsequent  increase  in  value  after  dedication, 
'  by  reason  of  improvements  or  otherwise.'  By  the  term  *  otherwise '  we  understand 
that  the  subsequent  increase  in  value  of  the  property  by  any  kind  of  appreciation  in 
value  was  meant ;  not  a  farther  increase  by  addition  of  other  lots,  and  other  undivided 
interests  in  lots,  either  adjacent  to,  or  remote  from,  the  lot  or  lots  occupied  or  destined 
as  a  family  residence."  Kichards  v.  Kelms,  88  Texas,  447. 
^  Ante,  i  10;  but  see  Baylor  v.  San  Antonio  National  Bank,  38  Texas,  448. 
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dwelling-house,  and  actually  deposited  on  land  included  in  his 
homestead,  are  exempt  from  execution,  the  court  saying:  <<It 
would  be  a  strange  anomaly  in  the  law  if  money  paid  on  a  policy 
of  insurance  should  be  exempt,  and  yet,  as  soon  as  this  money 
was  invested  in  materials  to  rebuild  or  repair  the  dwelling,  those 
materials  might  be  seized  and  sold  on  attachment  or  execution 
against  the  owner  of  the  homestead."^  It  has  been  held  in 
Michigan  that  a  house  which  is  exempt  as  a  part  of  the  home- 
stead may  be  removed  by  the  owner  to  another  lot  or  parcel  oi 
land,  and  not  be  subject  to  seizure  and  sale  on  execution  while 
in  transit.'  But  in  a  proceeding,  under  the  water-craft  laws  of 
Ohio,  against  a  canal-boat,  to  enforce  a  lien  in  the  nature  of  a 
maritime  lien,  neither  the  owner  of  the  boat  nor  his  wife  was 
entitled,  under  the  laws  of  that  state,  to  select  and  hold  the 
ci'aft,  its  apparel,  or  furniture  exempt  from  execution.  (1)  The 
proceeding  was  not  against  the  owner  of  the  boat,  but  was  a  pro- 
ceeding in  rem  against  the  boat  itself.  The  owner  was  not, 
therefore,  *Hhe  debtor"  spoken  of  in  the  homestead  law;  for 
the  boat  was  the  debtor.  (2)  It  is  the  established  rule  in  Ohio 
that,  by  the  pledge  or  mortgage  of  chattels,  the  debtor  waives 
any  right  of  exemption  he  may  have  in  them.'  The  lien  acquired 
by  one  who  has  furnished  materials  or  supplies  to  a  boat,  under 
the  water-craft  law  of  Ohio,^  is  superior  to  a  mortgage,*  and, 
hence,  the  same  rule  applies  to  such  a  lien.  The  court  say  that 
it  is  not  the  policy  of  any  of  the  exemption  statutes  of  this  state 
to  enable  a. debtor  to  hold  property  free  from  liens  created  by  his 
own  voluntary  act ;  and  that  such  liens  should  be  equally  obliga- 
tory against  his  wife  is  but  the  necessary  result  of  his  full  power 
of  disposing  of  such  property.* 

§  120.  Summary  Statement  of  Besnlts.  —  The  courts  have 
generally  held  that  the  mere  fact  that  the  debtor  carries  on  his 
business  upon  his  homestead  premises,  or  rents  out  a  portion 

»  Krueger  v.  Pierce,  87  Wia.  269. 

s  Bunker  o.  Paquette,  5  Rep.  19  (Mich.  1877). 

»  Citing  Frost  v.  Shaw,  8  Ohio  St.  270. 

«  57  Laws  Ohio,  82. 

»  Citing  KeUogg  v.  Brennan,  14  Ohio,  72;  Provost  v.  Wilcox,  17  Ohio,  859. 

•  Johnson  v.  Ward,  27  Ohio  St.  517,  opinion  by  Scott,  C.  J.  i 
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thereof,  as  in  case  of  oae  who  keeps  a  country  tavern  ;^  or  uses 
the  lower  portion  of  his  dwelling  for  his  own  business  purposes ; ' 
or  who,  living  in  town,  keeps  boarders  and  lodgers  ;•  or  one  who 
lets  rooms  in  his  dwelling  to  tenants ;  *  or  who  rents  out  a  part  of  it 
for  a  store,  and  uses  another  part  for  a  printing-office,*  does  not 
deprive  it  of  its  homestead  character.  The  rule  has  been 
extencf^ed  so  as  to  embrace  the  case  of  a  store  ^  or  mill^  situated 
on  the  homestead  lot ;  a  smith's  shop  separated  from  it  by  a 
highway ;  ®  or  a  brewery  in  which  the  debtor  lives  with  his  family ;  • 
or  a  separate  dwelling  on  the  homestead  lot  rented  to  tenants  ;  '^ 
or  a  lawyer's  office  in  a  separate  block ;  ^  or  separate  and  distant 
lots  on  which  the  debtor  carries  on  business."  Su  that  the  broad 
rule  laid  down  by  the  Supreme  Court  of  Illinois  will  probably 
find  favor  with  most  of  the  courts,  namely,  that  the  intention  of 
the  Legislature  is  not  to  be  regarded  **  as  being  to  save  a  mere 
shelter  for  the  debtor  and  his  family,  but  that  the  purpose  was  to 
give  him  the  full  enjoyment  of  the  whole  lot  of  ground  exempted, 
to  be  used  in  whatever  way  he  might  think  best,  for  the  occupancy 
and  support  of  his  family,  whether  in  the  way  of  cultivating  it 
or  in  the  erection  and  use  of  buildings  upon  it,  either  for  the 
carrying  on  of  his  own  business  or  for  deriving  income  in  the 
way  of  rent.^  But  we  discover  an  opposite  tendency  on  the  part 
of  some  courts,  as  in  Iowa,  where  the  principle  has  been  laid  down 
that  a  building  occupied  at  once  for  business  and  residence  pur- 
poses may  be  divided  horizontally,  so  as  to  give  to  the  debtor 
that  part  oecupied  as  his  residence,  and  sell  under  the  creditor's 

^  Ackley  v.  Chamberlain,  16  Cal.  181 ;  Laaell  v.  Lazell,  8  Allen,  676. 

*  Orr  V.  Shraft,  22  Mich.  260. 

»  Goldman  v.  Clark,  1  Nev.  607. 

*  Mercier  i^  Chace,  11  Allen,  194. 
^  Kelly  V.  Baker,  10  Minn.  164. 

•  Hubbell  V,  Canady,  58  ni.  426. 

T  Stevens  v.  HoUingsworth,  74  Ul.  202;  Greeley  v.  Scott,  2  Woods,  667;  t.c,  12 
N.  B.  R.  248;  8.  c,  2  C.  L.  J.  861. 
8  West  River  Bank  v.  Gale,  42  Vt  27. 

•  Ee  TerteUing,  2  Dill.  839. 

^^  Hancock  v,  Morgan,  17  Texas,  682. 
"  Pryor  r.  Stone,  19  Texas,  871. 
^  Moore  v.  Whitis,  80  Texas,  440. 

u  Hubbell  v.  Canady,  68  ni.  427 ;  Stevens  v.  HoUingsworth,  74  BL  206,  ovemiliog 
dictum  in  Beinbach  v.  Walter,  27  111.  894. 
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execution  that  part  occupied  for  business  purposes ;  ^  and  in  the 
same  state,  in  California,  in  Wisconsin,  in  Michigan,  and  in 
New  Hampshire,  the  courts  do  not  sanction  the  idea  that 
a  homestead  may  be  reserved  in  tenements  and  separate  build- 
ings occupied  by  tenants,  although  upon  the  inclosure  whereon 
is  situated  the  debtor's  dwelling.'  We  also  find  a  general  dispo- 
sition on  the  part  of  the  couils  to  limit  the  country  homestead 
to  the  single  tract  on  which  the  dwelling-house  stands,  and  to 
deny  its  existence  in  separate  tracts,  although  used  in  connec- 
tion with  the  home  farm  for  supplying  it  with  timber,*  or  for 
tillage,^  although  some  courts  have  held  opposing  views.* 
We  shall  also  see  that  the  doctrine  of  the  early  Texas  cases  —  that 
a  man  can  have  a  homestead  scattered  all  over  a  town,  regardless 
of  intervening  streets,  alleys, lots,  or  blocks* — has  been  exploded 
in  that  state,^  denied  in  Ejinsas,*  and  cannot  be  regarded  as  sound 
law  anywhere.  We  shall  also  trace  a  growing  disposition  on  the 
part  of  the  courts,  in  determining  what  is  to  be  included  in  the 
homestead,  to  take  into  consideration  the  legal  subdivisions  of 
land,  such  as  public  surveys*  and  recorded  town  plats;'*  and  a 
person  in  laying  off  his  homestead  will  not  be  permitted  to  gerry- 
mander through  different  public  surveys,  making  a  tract  irregular 
ftnd  unusual  in  shape  in  order  to  bring  within  it  laud  of  a  pecul- 
iar value,  when  to  do  so  will  work  a  fraud  upon  those  who  have 
innocently  purchased  from  him.^    After  a  good  deal  of  reflection, 

^  Rhodes  v.  McGormick,  4  Iowa,  868. 

*  Kara  V.  Brasch,  13  Iowa,  871;  Gregg  v.  Bostwidc,  88  Oal.  220;  Oasselmazi  v. 
Packard,  16  WU.  lU ;  Dyson  v.  Sheley,  11  Mich.  527 ;  Hoitt  v.  Webb,  86  N.  H.  158. 

s  Banker  v.  Locke^  15  Wis.  635;  Walters  v.  People,  18  DL  194;  True  v.  MorriU, 
28  Vt  672. 

«  Reynolds  v.  Hall,  86  Iowa,  894;  Kresin  v.  Maa,  15  Kinn.  116;  Mills  v.  Grant,  86 
Vt  269. 

*  Mayho  v.  Cotton,  69  N.  G.  289;  Martin  v.  Hughes,  67  N.  G.  298;  WiUiams  o. 
HalU  88  Texas,  212 ;  Perkins  o.  Quigley,  62  Mo.  498. 

*  Pryorv.  Stone,  19  Texas,  871;  Moore  v.  Whitis,  80  Texas,  440;  Ragland  v.  Bog- 
erj,  84  Texas,  617. 

V  Iken  V,  Olenick,  42  Texns,  195. 

*  Bandal  v.  Elder,  12  Kan.  2  >0. 

*  HiU  V.  Bacon,  43  IlL  47;  Aldrich  v.  Thurston,  71  111.  824;  Houston,  etc,  R.  K. 
Ck).  V.  Winter,  44  Texas,  599. 

»  Hay  V.  Baugh,  77  111.  50a 

u  Houston,  etc..  B.  B.  Co.  v.  Winter,  44  Texas,  597. 
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I  have  concluded  to  state  the  cases  on  this  subject  in  detail,  in 
each  case  setting  out  so  much  of  the  statute  as  underwent  con- 
struction, and  giving  the  reasons  upon  which  the  respective  coutts 
have  proceeded ;  and  for  convenience  of  grouping  I  shall  divide 
them  into  two  classes,  according  to  their  facts,  namely,  those 
which  relate  to  the  urban  homestead  and  those  which  relate  to 
the  i-ural  homestead. 


ARTICLE  n. — Of  the  urban  Homestead. 

§  125.  Barly  Views  of  Texas  Court — Lots  need  iMt  be 
contigruons.  —  In  Texas  a  constitutional  provision  declaring 
that  ^'the  homestead  of  a  family,  not  to  exceed  two  hundred 
acres  of  land  (not  included  in  a  town  or  city),  or  any  town  or 
city  lot  or  lots^  in  value  not  to  exceed  $2,000,  shall  not  be  subject 
to  forced  sale/'  ^  has  been  held  not  to  limit  the  homestead  to  the 
number,  but  to  the  value,  of  the  lots,  and  to  protect  a  homestead 
in  lots  which  are  not  contiguous  to  each  other.*  *'Thelimitar 
tion  of  a  homestead  in  a  town,"  said  Hemphill,  C.  J.,  in  Pryor 
V.  Stone,  ''  is  not  to  the  number,  but  to  the  value,  of  the  lots.  It 
is  not  declared  that  the  lots  shall  adjoin,  or  be  contiguous  to, 
each  other.  All  that,  by  fair  construction  of  the  language,  is 
required  to  entitle  the  property  to  exemption  is  that  tiie  prop- 
erty should  be  used  for  the  convenience  or  uses  of  the  head  or 
members  of  the  family.  The  exemption  should  not  be  construed 
as  reserving  merely  a  residence  where  a  family  may  eat,  drink, 
and  sleep,  but  also  a  place  where  the  head  or  members  may 
pursue  such  business  or  avocation  as  may  be  necessary  for  the 
support  and  comfort  of  the  family.  The  office  of  a  lawyer,  or 
shop  of  a  mechanic,  is  necessary  to  the  convenience  and  success 
of  their  respective  profession  or  trade,  but  it  would  frequently 
be  of  much  inconvenience  and  detriment  that  this  shop  or  office 
should  be  part  of  the  same  building,  or  even  on  the  same  lot, 
with  the  residence  of  the  family.  The  exemption  is  not  thus  to 
be  restricted  in  its  benefits.     It  allows  any  number  of  lots,  not 

1  Conat  1846,  art  7,  J  22. 

s  Pryor  v.  Stone,  19  Texas,  871 ;  Ragland  v.  Bogera,  84  Texas,  617,  621 ;  Koon  9. 
Whitis,  30  Texas,  440. 
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to  exceed  in  value  $2,000,  and  it  cannot  be  material  how  many,  or 
how  far,  or  how  near,  or  how  remote  from,  each  other  may  be 
the  lots  occupied  for  the  convenience  of  the  family  and  for  the 
prosecution  of  the  business  or  emplojnatient  of  its  head  or  mem- 
bers. The  exemption  would  have  included  the  lot  had  the  house 
been  merely  an  ofBice ;  but  it  was  more.  One  room  was  occupied 
by  the  plaintiff  as  bis  bed-room,  the  depository  of  the  family 
portraits,  and  the  remaining  furniture.  To  this  extent  it  was 
his  aotoal  residence,  and  its  claim,  as  such,  to  exemption  cannot 
be  questioned." 

In  another  case,  Lipscomb,  J.,  in  delivering  the  opinion  of  the 
court,  used  the  following  language :  "  By  a  fair  construction  of 
the  language  used,^  we  are  not  limited  in  defining  a  homestead 
to  any  nuqiber  of  lots  in  a  town  or  city ;  but  that  the  homestead 
may  extend  over  any  number  of  town  or  city  lots  necessary  to 
the  convenience  and  comfort  of  the  family.  If  the  town  or  city 
lots  were  large,  a  less  number  would  be  sufficient  for  family 
purposes;  if  very  small,  a  greater  number  would  be  required. 
The  limitation  is  not  to  the  number,  but  to  their  value,  including 
the  improvements ;  and  it  would,  in  some  measure,  depend  upon 
the  size  or  number  of  the  family  how  much  would  be  required. 
If  the  family  was  large,  more  out-buildings  would  be  required,  and 
more  ground  for  a  garden,  orchard,  and  the  like ;  and  it  is  not 
material  how  many  lots  were  required  for  this  purpose,  provided 
the  lots  and  improvements  did  not  exceed  in  value  $2,000 ;  nor 
would  it  be  material  that  the  lots  so  used  for  the  convenience  of 
the  family  should  be  adjoining  to  each  other,  if  they  were  so 
used.  It  is  not  believed  to  be  essential  to  their  protection  that 
all  of  the  lot  or  lots  should  be  already  so  used  or  occupied  for 
the  convenience  of  the  family,  at  the  time  that  a  part  thereof  was 
sought  to  be  subjected  to  a  forced  sale,  if  there  was  a  reasonable 
presumption  that  they  would  be  so  required  and  would  be  so 
used.'**  Evidence  that  this  doctrine  had  acquired  a  firm  foot- 
hold in  Texas  is  found  in  a  later  case,  where  it  was  held  error  to 
instruct  a  jury,  in  a  suit  by  a  widow  to  have  her  homestead  set 
apart  to  her,  that  they  should  not  take  into  consideration  any 

1  In  the  constitutional  provision  above  quoted. 
'  Hancock  v.  Morgan,  17  Texas,  6S2. 
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facts  or  proof  of  the  ownership  of  any  lots,  provided  the  same 
was  separated  by  a  street,  or  property  owned  by  other  parties, 
from  the  lot  on  which  the  actual  family  residence  was  situated.^ 
These  decisions  might,  at  first  blush,  be  regarded  as  in  conflict 
with  —  and,  hence,  as  overruling  —  the  earlier  case  of  Methery  v. 
Walker,'  in  which  the  subject  was  dismissed  in  a  very  brief 
opinion  by  Lipscomb,  J.  In  that  case  the  lot  claimed  as  a 
homestead  was  vacant,  separated  by  a  street  from  the  resi- 
dence of  the  homestead  claimant,  and  its  value,  together 
with  the  lot  on  which  the  claimant  resided,  did  not  exceed 
$2,000,  the  constitutional  limit  of  value.  It  was  wholly  un- 
improved, had  never  been  used  as  a  homestead,  and  the  learned 
judge  who  delivered  the  opinion  of  the  court  states  that  there 
.  were  no  facts  from  which  it  could  be  presumed  that  it  was  ever 
intended  to  be  used  as  a  part  of  the  homestead.  **  We  find 
nothing,"  said  he,  <*  to  associate  or  connect  it  with  family  uses, 
and  the  presumption  is  that  it  never  was  so  designed."  The 
court  therefore  refused  to  continue  an  injunction  restraining  a 
Bale  of  it  under  execution. 

§  126.  Applicatioii  of  these  Views. — These  loose  views  led 
to  some  singular  results.  Where  a  lawyer,  whose  wife  had  re- 
cently died,  rented  to  a  tenant  his  residence,  consisting  of  a  house 
and  eight  lots  adjoining  each  other,  and  his  children  continued  to 
live  in  the  house  and  to  board  with  the  tenant,  and  he  himself 
took  his  meals  with  the  tenant,  but  slept  in  a  house  of  two  rooms, 
on  a  separate  lot  about  three  blocks  distant,  the  front  room  of 
which  he  occupied  as  his  office,  while  the  back  room  was  fitted  up 
as  his  bed-room,  with  the  family  portraits,  toilet  aiticles,  etc., 
the  two  places  together  being  of  less  value  than  the  constitutional 
limit,  it  was  held  that  the  latter  house  and  lot  were  exempt.^  In 
another  case,  a  debtor  owned  a  lot  in  the  city  of  Austin, 
forty-six  feet  front  by  120  feet  deep,  on  one  side  of  which  stood 
a  house  in  which  he  resided.  He  built  a  house  on  the  other  side 
of  it,  and  moved  into  the  new  house  and  rented  out  the  old  to 


1  Ragland  v.  Rogers,  M  Texas,  617. 

«  17  Texas,  693. 

»  Pryor  v.  Stone,  19  Texas,  871. 
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another  family.  Both  families  got  water  out  of  one  well.  It 
wsis  ill  proof  that,  if  the  old  house  were  cut  off  from  the  new  one, 
there  would  not  be  room  for  a  stable,  garden,  or  calf-pen  —  such 
conveniences  as  would  be  required  by  a  family.  The  value  of 
the  whole  lot  and  both  buildings  did  not  exceed  the  constitutional 
exemption.  It  was  held  that  the  whole  lot  and  both  buildings 
were  exempt.^  This  doctrine  was  even  pushed  so  far  as  to  ex- 
empt a  detached  lot  and  store-house  standing  upon  it,  200  yards 
from  the  debtor's  residence,  and  separated  from  it  by  a  street  ;^ 
and  it  enabled  a  debtor  to  erect  buildings  to  be  rented  to  tenants, 
upon  a  block  separated  from  the  one  on  which  his  residence  stood 
by  an  alley,  and  to  hold  the  whole  as  his  homestead.'  Some  limits, 
however,  were  put  to  it.  A  single  man  could  not  hold  a  grocery 
as  his  homestead  simply  because  he  slept  in  the  back  room  of  it ;  * 
and  it  was  *'  too  plain  for  argument "  that  a  town  lot  and  house 
thereon,  built  and  occupied  by  a  single  man,  who  had  no  family, 
as  a  lawyer's  office,  and  for  no  other  purpose,  was  not  his  home- 
stead; for,  said  Wheeler,  C.  J.,  **the  homestead  necessarily 
includes  the  idea  of  a  residence."  * 

§  127.  This  Doctrine  modified  in  Texas.  —  But  in  a  case 
decided  by  the  present  Supreme  Bench  of  Texas  the  doctrine  of 
the  foregoing  cases  is  greatly  modified.  Here  the  head  of  a 
family  lived  in  a  place  not  laid  off  in  lots  and  streets,  called  a 
*•  settlement,"  but,  for  the  purposes  of  the  case,  his  homestead 
therein  was  treated  as  an  urban  homestead.  He  lived  on  a  lot  of 
about  three  acres  ;  and  about  400  yards  distant  he  owned  another 
lot  of  one  acre,  upon  which  stood  a  store  in  which  he  did  busi- 
ness as  a  merchant.  This  was  held  no  part  of  his  homestead, 
mainly  for  the  reason  that  it  was  not  tiaed  as  such.*  Precisely 
where  this  case  leaves  the  rule  it  may  be  difficult  to  state ;  but 
the  court  has  grasped  the  governing  principle  for  the  first  time, 
and  stated  it  in  the  following  language :    **  The  visible  occupation 

1  Hancock  v.  Moigan,  17  Texas,  582, 

*  Hoore  v.  Whitis,  80  Texas,  440. 

•  Nolan  V.  Reed,  88  Texas,  425. 

*  Philleo  V,  Smalley,  28  Texas,  499. 

^  Stanley  v.  Greenwood,  24  Texas,  224. 

•  Iken  V.  Olenick,  42  Texas,  195. 
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of  the  homestead,  or  mansion  house,  or  lands  adjoining  or  in 
actual  U9e,  as  appendant  to  and  part  thereof,  is  notice  to  creditors 
and  purchasers  dealing  with  the  husband.  But,  if  any  lots 
throughout  the  city  which  may  have  been  used  for  any  business 
purpose  by  the  husband,  and  thereby  became  a  part  and  parcel  of 
the  homestead  which  cannot  be  reached  by  creditors,  are  alienated 
by  thQ  husband  without  being  joined  by  the  wife,  it  is  needless 
to  say  that  the  security  of  those  so  dealing  with  the  husband 
rests,  to  a  very  great  extent,  on  a  moral,  rather  than  any  legal, 
foundation."^ 

§  128.  Denied  in  ELansas.  — In  Kansas,  under  a  statute  which 
exenipts  **  one  acre  within  an  incorporated  town  or  city,  occupied 
as  a  residence  by  the  family  of  the  owner,"  without  regard  to 
their  value,  it  is  held  broadiv  that  the  homestead  does  not  embrace 
lots  separated  from  the  lot  on  which  the  dwelling-house  stands 
by  a  street,  or  even  by  an  dUey.^  The  court  were,  no  doubt,  im- 
pelled to  this  conclusion  by  a  consideration  of  the  great  amount 
of  property  which  might,  in  the  form  of  a  town  homestead,  be 
withdrawn  from  creditors  under  the  operation  of  a  diflterent  rule,' 
although  the  opinion  does  not  so  state.  The  court,  as  will  be 
observed  from  the  language  quoted  in  the  note,  is  careful  to  ex- 
clude the  idea  that  the  homestead  may  not  cover  several  lots 
or  pieces  qr  parcels  of  land,  provided  they  all  adjoin  each  other ; 
and,  on  the  other  band,  it  is  stated  that,  on  principle,  it  can  make 
no  differeuce  whether  the  alley  were  but  twenty  feet  wide,  as  in 
the  particular  case,  or  twenty  rods,  or  any  greater  or  less  dis- 
lance.* 

1  Been  V.  Olenick,  42  Texas,  201,  per  Moore,  J. 

*  Randal  v.  Elder,  12  Kan.  2G0. 

*  See,  as  illustrating  this,  }  189,  infra, 

^  Bandal  v.  Elder,  12  Kan.  260.  Valentine,  J.,  said:  **The  language,  *<m»  acre  [of 
land]  within  an  incorporated  town  or  city,  occupied  as  a  residence  by  the  family  of  the 
owner,*  certainly  does  not  mean  to  include  various  tracts  of  land  scattered  through  an 
incorporated  town  or  city,  amounting  in  the  aggregate  to  no  more  than  one  acre. 
And  the  word  'homestead '  itself  seems  to  mean  the  particular  place  occupied  by  the 
family  of  the  owner  as  a  home,  and  not  to  mean  various  tracts  of  land  wholly  detached 
from  the  land,  although  they  may  be  used  by  the  owner  of  the  homeetead.  In  this 
state  the  fee  of  all  streets,  alleys,  and  other  public  grounds  which  have  been  dedicated 
to  the  use  of  the  public  by  the  proprietor  of  any  town  or  city,  is  vested  in  the  county 
in  which  such  streets,  alleys,  or  other  public  grounds  are  situated,  and  not  in  the 
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§  129.  Adjoiningr  liOts  —  "  Town  or  City  liOts."—  The  term 
*'  town  or  city  lot"  in  the  statute  of  Arkansas^  is  not  restricted 
to«alot  according  to' the  recorded  plat  and  survey  of  the  town  or 
city ;  but,  where  a  house  was  built  on  the  dividing  line  of  two 
lots,  both  being  under  one  inclosure,  the  whole  was  held  to  be 
exempt  as  the  debtor's  homestead ;  and  this  notwithstanding  the 

abatting  or  adjacent  lot  owners.  Oomp.  Laws,  119,  {{1,6;  Franklin  County  v,  Lathrop, 
9  Kan.  458,  461, 462 ;  Atchison,  etc.,  R  B.  Co.  v,  Gaiside,  10  Kan.  652.  An  abutting  lot 
owner  has  no  more  or  greater  legal  right  to  the  alley  than  any  other  person  has.  He 
does  not  own  the  ultimate  fee  to  the  alley,  nor  can  he  use  the  same  except  as  an  alley. 
He  has  no  right  to  use  it  as  a  part  of  his  homestead.  If  the  abutting  lot  owner  were 
the  owner  of  the  fee,  and  the  public  had  merely  an  easement  over  the  alley,  then  we 
should  think  that  the  abutting  lot  owner  would  have  the  right  to  extend  his  homestead 
on  both  sides  of  the  alley ;  for  then  his  homestead  would  be,  in  law,  composed  of  only 
one  tract  or  body  of  land.  Two  or  more  lots  or  pieces  or  parcels  of  land  may,  when 
adjoining  and  when  united,  constitute  only  one  tract  or  body  of  land.  Therefore  a 
homestead  may  consist  of  several  lots  or  pieces  or  parcels  of  land,  provided  they  all 
adjoin  each  otiier,  for  they  are  in  fact  but  one  tract  or  body  of  land.  We  do  not 
think  that  it  is  necessary  that  all  these  lots  or  pieces  or  parcels  of  land  should  be  held 
by  an  absolute  titie  in  fee-simple,  or  by  the  same  title,  or  by  the  same  kind  of  titie,  in 
order  that  they  may  all  constitute  but  one  homestead ;  but  we  think  it  is  necessary 
that  they  all  be  held  by  some  kind  of  title  or  interest  different  from  that  which  the 
whole  public  may  have  in  the  property.  An  easement  may  be  created  upon  or 
through  the  land,  such  as  a  common  road,  a  railroad,  or  a  water  privilege,  without 
in  any  manner  affecting  its  character  as  a  homestead  ;  for  in  such  a  case  the  owner 
of  the  land  still  owns  the  fee  to  that  portion  of  the  land  over  which  the  easement  is 
created,  as  well  as  to  the  rest  of  the  land.  Yet,  whenever  several  lots  or  pieces  or 
parcels  of  land  claimed  to  be  held  and  occupied  as  a  homestead  are  not  contiguous, 
but  are  separated  by  lands  in  which  the  person  claiming  the  homestead  has  no  titie  or 
interest,  as  by  lands  owned  by  another,  or  by  a  street,  alley,  or  other  public  ground  in 
a  town  or  city,  such  several  lots  or  pieces  or  parcels  of  land  cannot  be  included  in,  or 
constitute,  one  and  the  same  homestead.  The  alley  in  this  case  was  twenty  feet  wide. 
But,  upon  principle,  we  suppose  it  can  make  no  difference  whether  it  were  twenty  feet 
wide,  or  twenty  rods,  or  any  greater  or  less  distance.  If  a  resident  of  a  town  or  city 
could  hold  a  lot  across  an  fdley  for  a  stable,  as  a  part  of  his  homestead,  why  could  he 
not  hold  it  across  a  street,  across  a  block,  across  many  blocks?  And  why  could  not  a 
person  residing  on  a  five  or  ten-acre  lot,  just  outside  of  the  city,  hold  150  acres  of  land 
one  mile,  fifty  miles,  or  a  hundred  miles  away  from  his  actual  residence,  from  which  to 
get  his  hay,  com,  and  other  farm  produce  ?  The  resident  of  the  town  or  city  could  have 
no  more  right  to  fence  up  the  alley  than  the  resident  of  the  country  would  to  fence  up 
all  the  country  intervening  between  his  actual  residence  and  the  tract  of  land  he  might 
own  a  hundred  miles  away.  If  separate  lots  or  pieces  or  parcels  of  land  not  contigu- 
ous to  each  other  can  be  held  at  all  as  a  homestead,  where  can  any  limit  as  to  the 
distance  which  may  intervene  between  them  be  fixed?  The  boundaries  of  a  town  or 
city  for  a  resident  within  such  town  or  city,  and  the  boundaries  of  a  state  for  a  resident 
in  the  country,  would  be  the  only  limits  which  could  be  fixed  in  such  a  case." 
1  Gould's  Dig.  Ark.  Stat,  ch.'68,  {  29. 
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statute  provided  that  **  nothing  contained  in  this  act  shall  be  so 
construed  as  to  exempt  from  execution  and  sale  any  town  lot, 
with  any  improvements  thereon,  except  such  as  constitute  the 
actual  family  residence,  and  such  buildings  as  are  necessary 
appendages  thereto."  ^  In  a  case  in  California  the  debtor  owned 
two  halves  of  two  contiguous  lots,  forming  a  compact  body,  and 
worth  less  than  the  statutory  limit  of  value.  On  one  of  these 
half-lots  the  dwelling-house  was  situated,  and  the  other  was  by 
the  family  used  as  a  place  for  drying  clothes,  and  as  a  means  of 
access  to  the  street.  It  was  held  that  the  vacant  half-lot,  as  well 
as  that  on  which  the  dwelling  stood,  was  exempt  from  execution.' 
So,  in  a  case  in  Texas,  a  head  of  a  family  purchased  a  town  lot, 
built  a  house  thereon,  and  occupied  it  as  his  homestead.  Subse- 
quently he  purchased  an  adjoining  lot  which  he  had  previously 
inclosed  with  the  lot  on  which  he  lived.  This  last  lot  was  levied 
upon  under  an  execution  and  sold,  and  the  purchaser  brought 
an  action  for  possession.  The  judge  told  the  jury  that  *'  a  lot 
recently  purchased  does  not  thereby  become  a  part  of  a  home- 
stead already  designated  and  used  as  a  homestead,"  and  refused 
to  tell  them  that,  if  the  defendant  used  and  enjoyed  the  lot  in  con- 
troversy *'  as  grounds  attached  to  his  family  residence,"  it  was  a 
part  of  his  homestead ;  and  likewise  refused  to  charge  that  *'  a 
head  of  a  family  who  has  already  acquired  a  homestead  can  add 
thereto  subsequently  by  increasing  the  number  of  city  lots,  not 
to  exceed  in  the  whole  the  value  of  $2,000."  It  was  held  that 
this  instruction  and  the  refusal  to  charge  as  requested  were  mani- 
fest error.  **  A  homstead,"  said  the  court,  "  of  less  value  than 
$2,000  may  be  increased  in  value  up  to  the  limit  of  $2,000  by  the 
acquisition  of  an  adjoining  lot  or  lots."  *  But  in  Massachusetts  it 
is  held  that  the  subsequently-acquired  land  is  not  exempt.*  In 
Nevada  the  town  homestead  consists  of  a  quantity  of  land^  to- 
gether with  the  dwelling-house  thereon  and  its  appurtenances, 
not  exceeding  in  value  the  sum  of  $5,000.  There  is  also  a  pro- 
vision that,  if  the  homestead  consists  of  one  acre  of  land,  more 

1  Gould's  Dig.  Ark.  Stat,  ch.  68,  i  82 ;  WasseU  t>.  Tunnah,  26  Ark.  101. 

*  Englebrecht  v.  Shade,  47  Cal.  627. 

*  Campbell  v.  McManus,  82  Texas,  442. 

*  Swan  V.  Stephens,  99  Mass.  7. 
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or  less,  no  division  of  it  shall  bo  made  without  the  assent  of  the 
defendant.  Under  these  provisions  a  debtor  was  enabled  to 
claim  as  against  his  mortgagee,  his  wife  not  having  joined  therein, 
a  homestead  upon  a  lot  adjoining  that  of  his  residence,  upon 
which  stood  a  livery-stable  occupied  and  used  by  him.^  In  Cali- 
fornia, under  a  statute  similar  to  that  of  Nevada,  except  that  it 
contained  no  provision  that  the  homestead  should  not  be  reduced 
below  an  acre,  a  debtor  claimed  a  homestead  in  a  block  of  land 
in  an  incorporated  city,  consisting  of  four  lots.  At  the  time  of 
executing  the  declaration  of  homestead  there  were  upon  this 
block,  erected  and  owned  by  the  debtor,  nine  separate  buildings, 
namely,  a  public  hall  or  gymnasium,  a  store-house,  and  seven 
dwelling-houses.  In  one  of  these  dwelling-houses  the  debtor 
resided,  and  all  the  others  were  occupied  by  his  tenants.  The 
dwelling-house  in  which  the  debtor  resided  stood  on  a  portion  of 
a  corner  lot  forming  a  parallelogram,  inclosed  by  a  fence,  and 
entirely  separated  from  the  remaining  portion  of  the  lot.  The 
value  of  this  house  and  the  land  inclosed  was  less  than  $5,000, 
but  the  value  of  the  rest  was  not  stated.  Upon  these  facts 
(more  fully  set  out  in  the  original  report)  the  court  held  that 
only  the  house  and  ground  inclosed  by  the  fence  were  exempt.* 
Mr.  Justice  Sanderson,  who  delivered  the  opinion  of  the  court, 
laid  down  with  unusual  clearness  and  fullness  (in  language  else- 
where quoted')  the  principles  which  controlled  the  case. 

§  130.  Houses  built  for  Rent  not  Homestead.  —  This  last 
case  very  clearly  conducts  us  to  the  rule  that  houses  built  for  the 
purpose  of  being  rented  to  tenants,  thus  yielding  the  debtor  a 
revenue  separate  from  any  use  immediately  conne$3ted  with  his 
dwelling,  form  no  part  of  his  homestead.  This  rule,  at  once  so 
reasonable  and  easy  of  application,  has  been  agreed  upon  by 
several  courts.*    It  has  been  denied  in  Texas,*  but,  as  we  have 

»  Clark  V.  Shannon,  1  Nev.  568. 

*  Gregg  V.  Bostwick,  33  Cal.  220. 
«  Supra,  a  110,  111. 

*  Gregg  V.  Bostwick,  83  Oal.  220;  Dyson  v.  Sheley,  11  Mich.  627;  Casselman  v. 
Packard,  16  Wis.  114 ;  Kurz  v.  Brusch,  18  Iowa,  871 ;  Rhodes  v.  McGormick,  4  Iowa, 
868 ;  Hoitt  v.  Webb,  36  N.  H.  158. 

*  Nolan  V.  Reed,  88  Texas,  425. 
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seen,  in  pursuance  of  a  view  of  the  Constitution  of  that  stat«, 
which  has  been  since  substantially  overruled;^  and  in  Illinois, 
where  a  dwelling  and  a  store«-house  occupied  by  a  tenant  stood 
upon  one  lot,  the  whole  within  the  statutory  limit  of  value,  the 
store-house  was  held  a  part  of  the  homestead  —  a  view  which 
must  be  deemed  salutary,  under  a  statute  limiting  the  value  of 
the  homestead  to  $1,000.* 

§  131.  Beasons  and  Applications  of  the  Bnle  —  Lot  and 
Double-house,  one  rented.  —  The  reasons  which  support  this 
rule  have  been  very  fully  stated  in  quotations  from  the  opinions 
of  different  courts,  given  in  the  1st  article  of  this  chapter.  They 
are,  however,  stated  with  special  force  by  Campbell,  J.,  in  a  case 
in  Michigan.  The  Constitution  of  that  state  defined  the  urban 
homestead  as  consisting  of  **  any  lot  in  any  city,  village,  or 
recorded  town  plat,  or  such  parts  of  lots  as  shall  be  equal  thereto, 
and  the  dwelling-house  thereon  and  its  appurtenances,  owned 
and  occupied  by  any  resident  of  the  state,  not  exceeding  in  value 
fifteen  hundred  dollars."'  In  this  case  the  debtor  owned  a  lot 
with  a  double-house  upon  it,  in  the  city  of  Detroit.  One-half  of 
this  lot,  and  the  pai-t  of  the  house  upon  that  half,  were  occupied 
by  a  tenant  under  a  lease,  and  this  part  had  been  leased  for 
several  years.  The  owner  occupied  the  other  portion  of  the 
house.  The  yard  in  the  rear  was  not  fenced  off  between  the 
houses,  but  was  left  open.  A  pen-stock  used  by  both  was  in 
the  middle  of  the  lot.  A  double-privy,  used  by  both,  was  upon 
the  east  side  of  the  premises,  being  the  portion  levied  on.  The 
house  was  divided  equally,  except  as  to  an  unfinished  garret  in 
the  rear,  which  was  not  divided,  and  was  used,  if  it  all,  by  the 
owner.  The  entire  premises  were  by  some  witnesses  valued  ut 
more  than  $1,500,  and  by  some  at  less.  It  was  held  that  the 
debtor  was  not  entitled  to  claim  it  as  his  homestead.  *^  Under 
our  Constitution  and  laws,"  said  Campbell,  J.,  **a  homestead, 
in  order  to  be  exempt,  must  be  ^  owned  and  occupied '  by  a  citizen 

1  Supra,  i  127. 

*  HubbeU  v.  Canady,  68  Bl.  425.    The  reason  of  this  view  will.be  found  in  a  quota- 
tion, supra,  {  120. 

*  Const.  Mich.  1860,  art.  16,  {  2. 
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of  this  state'.  This  language  clearly  implies  that  the  premises 
must  have  been  set  apart  as  a  home,  and  for  the  pui-poses  of  the 
owner  or  his  family.  It  is  not  necessary,  in  the  case  before  us, 
to  inquire  whether  land  thus  set  apart  may  or  may  not  be  leased 
temporarily ;  nor  whether,  if  all  the  land  claimed  is  covered  by 
a  dwelling  used  by  the  family,  separate  stories  over  or  under 
their  domicile  may  or  may  not  be  used  or  rented  for  other  pur- 
poses. The  cases  deciding  these  points,  to  which  reference  was 
made  on  the  argument,  are  not  applicable  to  the  case  before  us. 
Here  the  complainant  [the  debtor]  builds  upon  his  lot  in  such  a 
way  as  to  show  he  designed  it  for  two  families,  and  not  for  one. 
The  portion  levied  on  had  been  leased  for  several  years.  It  is 
plain  that  this  portion  could  never  have  been  properly  regarded 
as  a  homestead.  The  law  does  not  exempt  property  to  the 
amount  of  $1,500,  whether  designed  as  a  homestead  or  not.  It 
merely  covers  so  much  as  comes  within  that  designation,  although 
worth  but  a  trifle.  Its  object  is  to  preserve  the  home,  and  no 
more.*'^ 

§  132.  Contiiiaed  —  Separate  Buildings  on  one  Lot,  some 
occupied  by  Tenants.  — In  a  case  determined  in  Iowa,  in  1862,^ 
the  grantor  in  a  deed  of  trust  claimed  a  homestead  in  the  premi- 
ses as  against  the  purchaser  at  the  trustee's  sale.  A  lot  in  the 
city  of  Dnbuque  had  been  divided  into  five  equal  parts.  The 
homestead  claimant  was  the  owner  of  two  of  these  fractional 
parts,  called,  respectively,  the  south  fifth  and  the  south  middle- 
fifth.  The  controversy  was  limited  to  the  south  middle-fifth. 
On  the  north  side  of  this,  and  some  distance  from  the  front,  on 
White  Street,  was  a  one-story  brick  cottage,  occupied  by  the 
homestead  claimant  and  his  familv  at  the  time  of  making  the 
deed,  in  which  deed  his  wife  did  not  join.  There  was  also  a 
double-bricfc-house  on  this  subdivision  of  the  lot,  fronting  on 
White  Street.  This  house  had  never  been  occupied  by  the 
homestead  claimant  prior  to  the  execution  of  the  trust  deed, 
nor  at  any  time  prior  to  the  commencement  of  this  action,  except 
for  a  period  of  about  two  months.     With  this  exception  it  was 

*  Dyson  v.  Sheley,  11  Mich.  627. 

•  Kurz  v.  Bruflch,  18  Iowa,  871. 
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rented  to  a  number  of  tenants,  and  used  as  shops,  the  defendant 
having  no  possession  except  through  such  tenants.  On  the 
south  half  of  the  same^  subdivision  there  was  also  a  planing- 
mill  leased  to  a  tenant  at  ah  annual  rental  of  $150.  It  was 
held  that  so  much  of  this  subdivision — the  south  middle- 
fifth —  as  was  in  good  faith  actually  used  as  appurtenant  to 
the  *«  cottage  dwelling,'*  at  the  time  of  the  execution  of  the 
trust  deed,  should  be  set  apart  to  the  homestead  claimant, 
and  that  as  to  all  the  other  parts  the  purchaser  at  the  trustee's 
sale  should  have  judgment.  Wright,  J.,  who  delivered  the 
opinion  of  the  court,  said:^  *<The  statute,  to  our  minds, 
is  clear  and  decisive  upon  this  point.  After  providing  that 
<  the  homestead  must  embrace  the  house  used  as  a  home,'  *  and, 
if  he  (the  owner)  has  two  or  more  houses  thus  used  by  him  at 
different  times  and  places,  he  may  select  which  he  will  retain  ;' 
that '  it  may  contain  one  or  more  lots  or  tracts  of  land,  with  the 
buildings  thereon  and  other  appurtenances,'  it  then  declares  ' 
*  it  must  not  embrace  more  than  one  dwelling-house,  nor 
any  other  building  except  such  as  are  properly  appurtenant 
to  the  homestead  as  such;  but  a  shop  or  other  building 
situated  thereon,  and  really  used  and  occupied  by  the  owner 
in  the  prosecution  of  his  own  ordinary  business,  and  not  ex- 
ceeding three  hundred  dollars  in  value,  may  be  deemed  appur- 
tenant to  such  homestead.'  This  section,  by  the  assertion  of 
what  may  be,  as  well  as  what  shall  not  be,  considered  as  appur- 
tenant to  the  homestead,  and,  hence,  a  part  of  it,  frees  the  ques- 
tion of  all  difficulty.  The  purpose  and  object  of  the  law  are 
most  clearly  shown.  It  gives  the  '  dwelling-house '  and  a  shop 
really  occupied  in  the  prosecution  of  his  ordinary  business  by 
the  owner,  but  not  buildings  that  are  not  thus  used  and  occupied. 
The  mechanic  needs  bis  shop,  the  physician  his  office,  to  assist 
him  in  procuring  means  for  the  support  of  his  family,  as  he  needs 
his  dwelling.  This  is  the  theory  of  our  statute ;  and  he  is  pro- 
tected in  the  one  as  much  as  the  other.  ♦  ♦  ♦  But  jt  was 
never  intended  that  other  buildings,  though  on  the  same  lot  — 
buildings  not  *  appurtenant  to  the  homestead  as  such ;'  those  not 

1  18  Iowa,  371. 

•  Code  1861,  {  1268. 
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•  used  and  occupied  by  the  owner  in  the  prosecution  of  his  own 
ordinary  business  ;'  those  rented,  and  jdelding  a  revenue  to  the 
owner — we  may  say  it  never  was  intended  that  such  should  be 
exempt.  If  so,  the  law  could  be  made  the  cloak  for  the  most 
stupendous  frauds ;  for,  if  one  such  building  may  be  exempt,  so 
may  all  that  could  be  placed  on  a  half-acre  if  in  a  town,  or  forty 
acres  if  in  the  country,  without  limit  as  to  value.  And  thus  the 
statute,  instead  of  securing  the  family  a  home  where  they  may 
be  sheltered  and  live  beyond  the  reach  of  financial  misfortune 
and  the  demands  of  creditors,  would  give  them  property  never 
contemplated  by  its  letter  or  spirit.'*  ^ 

§  133.  Continued — Houses  on  Homestead  Lot  built  for 
Tenants.  —  The  Wisconsin  statute  exempts  a  quarter  of  an  acre 
of  land  in'  any  town  or  city,  with  the  dwelling-house  thereon 
and  its  appurtenances.  In  Casselman  v.  Packard  ^  the  premi- 
ses in  question  consisted  of  less  than  a  quarter  of  an  acre 
of  land  in  the  village  of  Sparta.  There  were  situated  on 
it,  besides  the  dwelling-house  in  which  the  owner  resided  with 
his  family,  various  other  buildings  used  and  occupied  as  stores, 
ware-rooms,  shops,  school-rooms,  offices,  etc.,  and  were  rented  as 
such.  The  owner  claimed  that  all  these  buildings  were  exempt 
as  his  homestead,  and  the  circuit  judge  took  this  view  of  the 
case,  but  his  judgment  was,  by  the  Supreme  Court,  reversed. 
The  report  is  defective  in  not  showing  precisely  what  part  of  the 
premises  were  exempted  from  the  forced  sale ;  but  it  may  be  in- 
ferred from  the  opinion  of  the  court  that  it  was  only  the  dwelling- 
house  and  the  buildings  which  were  considered  appurtenances. 

Cole,  J.,  speaking  for  the  court,  said:  '*We  cannot  believe 
the  Legislature  ever  intended  that  a  person  should  hold  albthe 
buildings  which  might  be  erected  upon  a  quarter  of  an  acre  of 
ground  in  a  city  or  village,  whatever  might  be  their  character,  or 
for  whatever  purposes  they  were  designed,  under  the  homestead 
exemption  law,  merely  because  he  might  live  in  one  of  them. 
Such  a  construction  seems  to  us  most  unreasonable.  The  statute 
exempts  the  given   quantity  of  laud,   toith  the  dwelling-house 

1  Kurz  V.  Brusch,  18  Iowa,  871. 
»  16  Wis.  114. 
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thereon  and  its  appurtenances.  Of  course  the  exemption  of  that 
quantity  of  land  has  regard  to  the  pui*pose  for  which  it  is  used. 
It  was  supposed  that  this  amount  of  land  might  be  convenient 
and  necessary  for  comfort  and  the  enjoyment  of  the  dwellings 
house.  Nor  are  we  prepared  to  say  that  the  entire  quantity  of 
land  must  be  devoted  exclusively  to  the  use  of  the  dwelling.  In 
addition  to  the  dwelling,  a  person  might,  perhaps,  erect  a  small 
shop,  or  building  of  that  character,  on  the  lot,  which  he  himself 
used  or  occupied  for  the  purpose  of  his  trade  or  business,  without 
forfeiting  the  exemption.  But  it  is  not  necessary  to  express  any 
opinion  upon  that  point  in  this  case." 

Mr.  Chief  Justice  Dixon  entertained  still  stronger  views  on  the 
question,  and  urged,  as  he  had  done  in  a  former  case,  that  real 
estate  might  be  divided  by  horizontal  lines  ^  in  admeasuring  the 
homestead.  He  called  attention  to  the  preceding  case,  and  urged, 
in  forcible  language,  the  unreasonableness  of  the  distinction  made 
by  the  two  cases.  He  said  :  "  The  only  diflference  between  this 
case  and  that  of  Phelps  v.  Rooney  ^  is  the  difference  between  the 
pei'pendicular  and  horizontal  lines  of  division  of  lalid;  and, 
according  to  the  views  I  then  entertained,  I  cannot  but  concur 
with  my  brethren  here.  I  then  endeavored  to  show,  both  on 
principle  and  authority,  that  Rooney 's  premises  should  have  been 
divided  by  horizontal  lines,  so  as  to  have  saved  the  homestead 
and  permitted  the  residue  to  be  sold  under  the  mortgage.  The 
doctrine  for  which  I  then  contended  I  think  now  fully  adopted 
by  the  court,  the  only  grounds  of  distinction  being  that  the  lines 
of  division  are  perpendicular.  This  I  believe  to  be  untenable. 
*  *  *  It  seems  to  me  extremely  unreasonable,  not  to  say- 
absurd,  to  hold  that  the  plaintiff,  Casselman,  shall  now  be  deprived 
of  so  much  of  the  one-fourth  of  an  acre  exempted  by  statute  as 
is  occupied  by  the  buildings  used  for  •  stores,  ware-rooms,  shops, 
school-rooms,  offices,*  etc.,  because  it  happens  that  such  portion 
of  the  premises  can  be  separated  from  the  premises  by  perpen- 
dicular lines,  when,  if  he  had  chanced  to  so  construct  the  build- 
ings that  his  dwelling  had  been  a  story  above  or  below  those 
used  for  these  various  purposes,  the  whole  would  have  been 

^  See  next  section. 

>  9  Wis.  70,  and  12  Wis.  698 ;  infra,  {  136. 
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exempt,  aud  his  possession  and  ownership  undisturbed.  The  use 
is  nothing,  but  the /orm  of  the  use  is  everything,  in  determining 
the  question  of  exemption.  I  cannot  but  regard  this  as  a  most 
blind  and  unthinking  devotion  to  mere  foim,  with  no  shadow  of 
substance.  The  plaintiflF,  desiring  to  retain  the  whole  quaiter- 
acre  free  from  the  claims  of  creditors,  at  the  time  of  consulting 
the  architect  should  also  have  consulted  a  lawyer,  and  then  he 
could  have  so  modeled  his  buildings  as  to  occupy  them  for  a 
dwellmg,  and  at  the  same  time  devote  the  greater  part  to  any 
other  use  or  uses  he  saw  iBt,  without  endangering  his  privilege 
under  the  statute.*'^ 

§  134.  Part  of  Dwelling^  rented  for  Business  Purposes  — 
Horizontal  Partition  of  Realty.  —  These  decisions  conduct  us 
to  a  class  of  cases  which  involve  more  difficulty.  Suppose  the 
debtor's  house  has  been  built  to  serve  the  double  purpose  of  a 
dwelling  and  place  of  business,  and  the  part  adapted  to  business 
purposes  is  occupied  by  a  tenant — is  the  whole  to  be  regarded  as 
his  homestead?  This  question  would  not  present  special  difficulty 
if  the  building  were  capable  of  partition,  so  that  the  place  used 
for  business  purposes  could  be  sold  under  execution,  and  the 
part  occupied  by  the  debtor  and  his  family  reserved  to  them  as 
exempt.  Nor  will  the  case  present  special  difficulty  where  the 
statute  provides  that  a  homestead  in  excess  of  the  statutory 
value  may  be  sold,  and  the  value  of  the  homestead  reserved  for 
the  debtor  or  reinvested  in  another  homestead.  The  embarrass- 
ment arises  where  there  is  no  such  provision,  or  where  the 
statute  fixes  no  limit  to  the  value  of  the  town  homestead.  In 
such  a  case  the  Supreme  Court  of  Iowa  came,  at  an  early  day, 
to  the  somewhat  novel  conclusion  that  a  building  can  be  divided 
horizontally,  so  as  to  reseiTe  to  the  debtor  the  floor  which  is 
occupied  as  his  dwelling,  and  sell  the  rest  under  the  creditor*s 
execution.^  The  statute  under  which  this  conclusion  was  reached 
contained  the  following  recitals :  *<  The  homestead  must  embrace 
the  house  used  as  a  home  by  the  owner  thereof,  and,  if  he  has  two 
or  more  houses  thus  used  by  him  at  different  times  and  places,  he 

^  Casselman  v.  Packard,  16  W\b,  114, 118. 
*  Rhodes  v.  McCormick,  4  Iowa,  868. 
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may  select  which  one  he  will  retain  as  his  homestead."  i  ♦  ♦  • 
*^  If  within  a  town  plat,  it  must  not  exceed  one-half  an  acre  in  ex- 
tent. *  *  *  But  if,  when  thus  limited,  *  *  *  its  value 
is  less  than  five  hundred  dollars,  it  may  be  enlarged  till  its  value 
reaches  that  amount.^  It  must  not  embrace  more  than  one  dwell- 
ing-house, or  any  other  buildings  except  such  as  are  properly  ap- 
puitenant  to  the  homestead  as  such,  but  a  shop  or  other  building 
situated  thereon,  and  really  used  and  occupied  by  the  owner  in 
the  prosecution  of  his  ordinary  business,  and  not  exceeding  three 
hundred  dollars  in  value,  may  be  deemed  appuitenant  to  such 
homestead.*'  *  The  debtor  was  the  owner  of  a  half-lot  in  the  city 
of  Muscatine,  on  which  was  erected  a  three-story  building  worth 
$7,000.  The  building  was  so  constructed  that  the  lower  part 
could  be  used  for  business  purposes  and  the  two  upper  stories  as 
a  residence.  The  cellar  and  first  floor  were  rented  at  $800  per 
annum.  The  two  upper  stories  were  occupied  as  a  residence  by 
the  debtor  and  his  family,  and  another  family,  and  were  worth 
a  rental  of  $300  per  year.  Upon  these  facts  the  coui-t  held^  that 
the  cellar  and  first  floor  were  subject  to  execution,  but  that  the 
second  and  third  stories  were  exempt. 

It  will  be  seen,  on  examination,  that  the  substantial  difference 
between  the  Iowa  statute  above  quoted  and  that  of  Michigan  is 
that  under  the  former  the  vaiue  of  the  building  occupied  as  a 
homestead  is  not  limited,  though  the  extent  of  the  ground  is ; 
while  in  the  latter  the  value  of  the  homestead  is  limited  to  $1,500. 
In  this  respect  the  Iowa  statute  then  in  force  resembled  the  pro- 
visions of  the  Constitution  of  Kansas,  while  the  ruling  in  this 
case  is  directly  opposed  to  that  in  lie  TerteUing,  infra.  Another 
important  deduction  to  be  noted  is  that  the  basement  and  first 
story  were  not  the  ovmer's  place  of  business,  but  were  rented  to 
a  tenant.  It  may  be  curious  to  note  the  estate  which  the  execu- 
tion purchaser  took  in  the  Iowa  case  before  us.  It  is  thus  stated 
by  the  court :  **  The  H&e  to  the  soil  remains  in  the  defendant,  or 
owner  of  the  homestead.     The  purchaser  under  the  execution 

I  Code  Iowa  1861,  }  125a 

*  Ibid.,  i  1262. 

*  Ibid.,  i  1264. 

*  Wright,  C.  J.,  and  Woodward,  J.,  concuiring,  and  Stockton,  J.,  dissenting. 
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acquires  the  right  to  the  possession  of  the  first  floor  and  cellar, 
aud  every  part  of  each,  which  right  is  to  continue  so  long  as  the 
same  is  tenantable.  He  may  rent  it,  and  in  every  respect  use 
and  enjoy  it  as  his  own  property,  having  regard  to  the  rights  of 
the  persons  owning  and  occupying  the  remaining  portion  of  the 
building.  He  has  a  right  to  protect  his  walls ;  to  make  all  neces- 
sary repairs;  and  to  all  needful  means  of  access  to  his  said 
premises.  The  owner  or  occupant  of  the  upper  stories  is  to  be 
in  no  manner  disturbed  in  the  possession  of  ssud  premises ;  has  a 
right  to  pass  and  repass  by  the  ordinary  constructed  passage  or 
stair-way,  so  as  to  enjoy  and  use  said  homestead ;  but  must  do 
nothing  to  endanger  the  property  of  the  purchaser  under  the 
execution,  nor  to  unnecessarily  impair  his  rights."^  As  a  couse- 
queuce  of  this  peculiar  situation  of  the  owners  of  this  property,  it 
was  subsequently  decided  by  the  same  court  that  they  owned 
in  severalty,  and  not  as  joint  tenants  or  as  tenants  in  common, 
and  that  partition  would  not  lie.^ 

§  135.    Continued — A  contrary  View  in  Minnesota.  —  The 

homestead  law  of  Minnesota  provides  for  a  rural  homestead  of 
eigiity  acres,  and  also  that,  ^'  at  the  option  of  the  owner,  a  quan- 
tity of  land  not  exceeding  in  amount  one  lot,  being  within  an 
incorporated  town,  city,  or  village,  and  the  dwelling-house  thereon 
and  its  appurtenances,  owned  and  occupied  by  any  resident  of 
this  state,  shall  not  be  subject  to  attacliment,  levy,"  etc.^  In 
Kelly  V.  Baker  ^  the  premises  in  question  consisted  of  a  quantity 
of  land  in  a  town,  upon  which  was  a  brick  building  two  stories 
high,  with  a  basement.  The  front  part  was  built,  rented,  and 
used  for  a  store,  and  was  adapted  to  such  use ;  the  second  story 

1  Rhodes  v.  MoCormick,  4  Iowa,  875.  From  the  foregoing  view,  Stockton,  J.,  di»- 
lented  with  much  force,  taking  the  view  that  both  the  ground  and  the  entire  building 
were  exempt  ThiB  case  is  said  to  have  flimished  the  celebrated  Henry  Clay  Dean 
with  a  subject  for  the  exercise  of  his  wit»  who,  in  one  of  his  political  speeches,  accused 
Judge  Wright  of  hanging  the  widow's  homestead  in  tue  air,  like  a  bird's  nest  in  a  tree. 
The  principle  here  asserted  has  been  substantially  overruled  in  a  late  case  in  the  same 
court,  which  the  writer  has  not  seen,  where  it  is  held  that  valuable  coal  tninea  under  a 
fiurm  cannot  be  claimed  as  a  part  of  the  country  homestead. 

*  McCormick  v.  Bishop,  28  Iowa,  288. 

<  1  Minn.  Stat  at  Large,  680. 

«  10  Minn.  164. 
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of  the  front  part  was  used  as  a  printing  and  job-office,  by  a  com- 
pany of  which  the  owner  was  a  member,  and  also  by  the  owner 
(who  was  a  physician)  as  his  office.  The  basement  under  the 
front  of  the  building  was  also  rented,  a  part  of  it  in  connection 
with  the  store  and  the  other  pait  for  pork-packing,  in  which  the 
owner  also  had  some  articles  stored.  The  rear  part  of  the  build- 
ing was  fitted  up  and  used  by  the  plaintiff  as  his  dwelling-house, 
having  one  entrance  through  the  hall  in  rear  of  the  store,  and 
connected  with  it  by  a  door,  and  one  from  the  rear  of  the  build- 
ing. The  building  was  situated  on  a  corner,  having  an  alley  ia 
the  rear.  It  was  held  that  the  entire  building  was  exempt  as  the 
homestead  of  the  owner.  **It  is  to  be  observed,"  said  Mr. 
Justice  Berry,  **  that  no  limitations  were  imposed  by  the  Legis- 
lature upon  the  use  which  should  be  made  of  the  homestead  of 
eighty  acres,  or  of  one  lot,  provided,  only,  it  w^  the  dwelling- 
place  of  the  party  claiming  the  exemption.  As  to  the  balance, 
beyond  what  was  required  for  the  site  of  the  house,  the  claimant 
seems  to  have  been  left  free  to  allow  it  to  remain  uninclosed, 
unimproved,  vacant,  and  idle,  or  to  devote  it  to  any  use  he  might 
choose." 

§  136.  And  also  in  Wisconsin.  —  The  language  of  the  Wis- 
consin statute  was  similar  to  that  of  Minnesota.  It  exempted  a 
rural  homestead  not  exceeding  forty  acres,  '*  or,  instead  thereof, 
at  the  option  of  the  owner,  a  quantity  of  land  not  exceeding  in 
amount  one-fourth  of  an  acre,  being  within  a  recorded  town 
plat,  or  city,  or  village,  and  the  dwelling-house  thereon  and 
its  appurtenances,  owned  and  occupied  by  any  resident  of  the 
state,"  etc.^ 

In  Phelps  V.  Rooney  *  the  building  claimed  as  a  homestead 
was  situated  in  the  business  portion  of  the  bity  of  Milwaukee. 
It  was  three  stories  high  in  front,  and  four  stories  high  in  the 
rear,  which  opened  upon  the  Milwaukee  River.  The  style  of  the 
building  was,  externally,  that  of  a  store.  The  basement  and  first 
story  were  occupied  by  lessees  of  the  debtor  as  a  wholesale  and 
retail  store.     These  rooms  were  twenty  feet  front  and  120  feet 

1  Rev.  Stat  Wii-  1868,  p.  786,  g  23. 
«  9  Wis.  7a 
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deep.  With  the  exception  of  one  i*oom,  used  for  storing  goods, 
the  second  and  third  stories  were,  and  had  always  been,  occu- 
pied by  the  debtor  and  his  family  as  their  residence,  and  were 
their  only  place  of  abode.  The  annual  rental  of  the  first  story 
and  basement  was  $1,500.  The  second  and  third  stories  would 
jiot,  if  rented,  have  produced  more  than  $250  annually.  It  was 
held,  two  judges  against  one,  that  the  homestead  exemption 
covered  the  entire  building.  The  majority  of  the  court  expressly 
dissent  from  the  position  taken  by  the  Supreme  Court  of  Iowa 
in  Khodes  v.  McCprmick,  supra.  But  from  the  opinion  of  the 
majority  Mr.  Chief  Justice  Dixon  dissented  at  considerable 
length,  and  with  much  force  of  reasoning.  The  case  was  again 
reargued  on  a  motion  for  a  rehearing,  and,  this  being  denied,  the 
chief  justice  again  dissented  in  a  long  opinion.  In  these  opin- 
ions he  showed  that  the  principal  use  of  the  building  was  that  of 
a  store-house,  and  that  its  use  as  a  residence  was  only  a  subordi- 
nate and  incidental  use ;  in  other  words,  that,  in  point  of  value, 
it  was  six-sevenths  store-house,  and  only  one-seventh  residence. 
He  showed  that,  under  the  ruling  of  the  majority  of  the  court, 
business  property  of  great  value  might  be  effectually  withdrawn 
from  the  reach  of  creditors,  under  the  pretense  that  it  consti- 
tuted the  debtor's  homestead.  He  illustrated  his  position  by 
showing  that,  according  to  the  views  of  the  majority,  a  man 
might  claim  a  shot-tower  as  his  homestead  by  residing  in  it,  and 
that  Diogenes,  who  resided  in  a  tub  attached  to  the  temple  of 
Cybele,  might  have  asserted  a  homestead  right  to  the  whole 
temple  under  the  Wisconsin  statute !  He  also  endeavored  to 
show  that  the  building  was  capable  of  being  subdivided  horizon- 
tally,  so  as  to  save  the  homestead  and  to  permit  the  residence 
to  be  sold. 

S  137.  Booms  rented  to  Tenants  —  Liodgine  -  bouses  — 
Country  Hotels.  —  But  if  the  pHncipal  use  of  the  building  is 
that  of  a  residence  for  the  debtor  and  his  family,  and  especially 
if,  in  its  architecture,  it  was  designed  exclusively  or  principally 
for  a  residence,  there  seems  to  be  no  good  reason  for  refusing  to 
treat  it  as  the  debtor's  homestead  merely  because  he  rents  out 
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some  of  the  rooms  to  others.^  Under  this  view  s  hotel  in  the 
country,  attached  to  a  farm,  in  which  the  debtor  rtssides  with  hia 
family,  may  be  held  by  a  debtor  as  his  homestead.  Thus,  in 
California,  in  1860,  under  a  statute  quoted  in  the  note,^  tlie 
premises  consisted  of  a  ranch  or  farm  of  160  acres,  with  a  build«- 
ing  thereon  used  as  a  country  hotel,  together  with  the  usual  bam, 
store-houses,  and  out-houses  appurtenant  thereto.  The  building 
was  originally  designed  as  a  family  residence  and  store-house, 
but  in  the  progress  of  erection  the  plan  was  changed  so  as  to 
adapt  the  building  to  the  purposes  of  a  hotel.  It  was  not  com- 
pleted until  January,  1858,  but  was  occupied  in  its  unfinished 
state  by  the  debtor  and  his  family,  as  their  residence.  It  was 
situated  on  a  mountain  road,  and  its  owner  kept  boarders  and 
lodgers,  and  furnished  accommodations  to  travelers.  The  value 
of  the  entire  premises  did  not  exceed  $2,000.  It  was  held  that 
the  entire  property  was  exempt  as  a  homestead.  The  nature  and 
extent  of  the  building  did  not  interfere  with  its  character  as  a 
dwelling-house.'  A  similar  view  was  taken  by  the  Supreme 
Court  of  Nevada,  under  a  statute  similar  to  that,  of  California. 
It  was  held,  on  the  authority  of  Clark  v.  Shannon,^  that  a 
house  in  an  incorporated  town,  of  less  value  than  $5,000,  con- 
structed so  as  to  be  more  suitable  for  a  boarding  and  lodging- 
house  than  for  a  residence  merely,  and  much  the  larger  portion 
of  which  was  usually  rented  out  to  lodgers,  was  exempt  as  a 
homestead.'  In  a  case  in  Massachusetts,  decided  in  1865,  a 
similar  conclusion  was  reached,  where  all  except  one  room  of  the 
house  claimed  as  a  homestead  was  rented  to  tenants  for  an  annual 
rental  paid  to  the  owner,  the  house  being  a  single  building, 
designed  as  a  dwelling-house,  and  not  a  part  of  a  block  con- 
structed with  a  view  to  furnish  several  dwelling-houses.     This 

1  Lazell  V.  Lazell,  8  Allen,  676. 

«  Cal.  Act  April  21, 1851,  {  1;  Laws  1860-68,  p.  860.  The  etatute  reads:  "The 
homestead,  consisting  of  a  quantity  of  land,  together  with  the  dwelling-house  thereon 
and  its  appurtenances,  not  exceeding  in  value  the  sum  of  five  thousand  dollars,  to  be 
selected  by  the  owner  thereof,  shall  not  be  subject  to  forced  sale,"  etc 

*  Ackley  v.  Chamberlain,  16  CaL  181. 

*  1  Nev.  568. 

«  Goldman  v.  Clark,  1  Nev.  607. 
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case  ^  arose  under  the  Massachusetts  act  of  1855  (ch.  238),  not 
now  accessible  to  us ;  but  in  the  Bevised  Statutes  of  1860  (ch. 
104,  §  1 )  the  homestead  is  described  as  '<  an  estate  of  homestead, 
to  the  extent  in  value  of  eight  hundred  dollars,  in  the  farm  or  lot 
of  land  and  buildings  thereon  owned  or  rightly  possessed  by 
him,  by  lease  or  otherwise,  and  occupied  by  him  as  a  residence." 

§  138.  Part  of  Dwelling  used  by  Debtor  for  Business  Pur- 
poses. —  Where  the  statute  limits  the  homestead  in  value^  it  can- 
not possibly  be  an  objection  to  the  right  of  homestead  that  the 
debtor  uses  a  paH  of  his  dwelling  for  the  purpose  of  carrying  on 
his  business.  *<  No  one  would  imagine  that  a  person  would  lose 
his  homestead  privilege  if  he  should  happen  to  use  some  room  in 
his  dwelling  for  his  law-office,  or  because  his  wife  should,  in  her 
own  right,  carry  on  dress-making  in  one  of  the  apartments."' 

§  139.   Part  of  Business  Establishment  used  for  I>wellin9«  — 

It  would  seem  unreasonable  that  a  debtor  should  be  permitted  to 
withhold  from  his  creditors  an  extensive  manufacturing  estab- 
lishment because  he  might  choose  to  reside  with  his  family  in 
some  portion  of  it,  even  where  the  statute  fixes  no  limit  to  the 
value  of  the  homestead.  But  the  contrary  was  held  in  a  case  in 
bankruptcy  by  one  of  the  ablest  judges  of  the  Federal  Circuit 
Courts.  The  Constitution  of  Kansas  provides  that  a  homestead 
to  the  extent  of  one  acre  (without  any  limit  as  to  value),  within 
the  limits  of  an  incorporated  town  or  city,  occupied  as  a  residence 
by  the  family  of  the  owner,  together  with  all  the  improvements  on 
the  same,  shall  be  exempted  from  forced  sale  under  any  process 
of  law.'  The  bankrupt  was  the  owner  of  several  lots  in  the 
incorporated  town  of  Wyandotte,  all  within  one  inclosure,  and 
constituting  less  than  one  acre  of  ground.  Upon  these  lots  stood  a 
brewery,  which  was  likewise  owned  by  the  bankrupt,  and  occupied 
and  used  by  him  in  the  business  of  brewing  beer.  In  this 
brewery-building  the  family  of  the  bankrupt  occupied  several 

*  Mercier  v.  Chace,  11  Allen,  194. 

*  Orr  V.  Shraft,  22  Mich.  260,  per  Graves,  J. 

*  Gen.  Stat  Kan.,  ed.  1868,  p.  69,  art  15,  J  9. 
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rooms  as  a  residence.  It  was  held  that  the  whole  of  the  ground 
and  building  was  exempt,  and  should  be  set  apart  to  the  bank- 
rupt under  the  provisions  of  the  Bankrupt  Act.^ 


ARTICLE  III. — Of  the  rural  Homestead. 

§  145.  Detached  Parcels  of  Land.  —  Whether  a  tract  of  land 
detached  from  the  tract  on  which  the  dwelling-house  is  situated 
may  be  regarded  as  a  part  of  the  homestead,  if  used  by  the  owner 
of  the  home  place  in  connection  therewith,  is  a  question  about 
which  the  courts  are  not  agreed.  The  weight  of'authority  is  that 
detached  tracts  of  land,  although  used  and  cultivated  as  a  part  of 
the  home  farm,  form  no  part  of  the  statutory  homestead.  This 
conclusion  has  been  reached,  under  varying  facts  and  dissimilar 
statutes,  by  the  Supreme  Courts  .of  Iowa,*  Minnesota,'  New- 
Hampshire,*  Wisconsin,*  Illinois,®  Vermont,^  and  Massachusetts ;  * 
but' the  contrary  conclusion  has  been  reached  in  North  Carolina,* 
in  Texas,^^  in  Missouri,^^  and,  in  cases  other  than  those  already 
cited,  in  New  Hampshire  "  and  Vermont."  These  cases  cannot  be 
understood  unless  they  are  stated  in  some  detail. 

'  §  146.  Separate  Tracts  used  as  a  Part  of  the  same  Home- 
stead.—  In  Iowa  the  homestead  '<  must  embrace  the  house  used 
as  a  home  by  the  owner  thereof,  and,  if  he  has  two  or  more 
houses  thus  used  at  different  times  and  places,  he  may  select 

1  Re  Tertelling,  2  Dill.  889.  The  learned  judge  intimated  a  doubt  whether  the 
Kansas  exemption  was  just  toward  the  creditor.  It  seems  to  us  that  it  is  clearly  unjust, 
and  incapable  of  vindication. 

«  Reynolds  v.  Hull,  86  Iowa,  894. 

'  Ejesin  v.  Mau,  15  Minn.  116. 

*  Hoitt  V,  Webb,  36  N.  H.  168. 

*  Bunker  r.  Locke,  15  "Wis.  6^5. 

*  Walters  t?.  The  People,  18  HI.  194. 

»  True  r.  Morrill,  28  Yt.  672 ;  MiUs  ».  Grant,  86  Vt  289. 

*  Adams  v.  Jenkins,  16  Gray,  146. 

»  Mayho  v.  Cotton,  69  N.  0.  289 ;  Martin  v.  Hughes,  67  N.  C.  298. 
M  Williams  v.  Hall,  88  Texas,  212. 
"  Perkins  v.  Quigley,  62  Mo.  498. 
"  Buxton  V.  Dearborn,  46  N.  H.  48.    . 
i»  West  Kiver  Bank  v.  Gale,  42  Vt  27.         .       .  .... 
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which  he  will  retain  as  his  homestead.  It  may  contain  one  or 
more  lots  or  tracts  of  land,  with  the  buildinsrs  thereon  and  other 
appurtenances,  «  *  ♦  but  must  in  no  case  embrace  different 
lota  and  tracts,  unless  they  are  contiguous,  or  unless  they  are 
habitually  and  in  good  faith  used  as  a  part  of  the  same  home- 
stead," ^  Under  these  provisions  it  has  been  held  that  the  n)cre 
fact  that  a  person  tised,  worked,  and  occiipied  a  separate,  but  not 
contiguous,  tract  of  land  does  not,  of  itself,  establish  that  he 
used  it  as  a  part  of  his  homestead.  Thus,  where,  in  a  suit  for 
partition,  a  widow  claimed  a  homestead  in  a  lot  of  one 
and  one-quarter  acres,  on  which  was  situated  the  dwelling- 
house  of  the  decedent,  and  also  thirty-nine*  acres  of  a  farm  of 
120  acres,  situated  about  three-quarters  of  a  mile  from 
the  dwelling-house;  and  the  court  before  whom  the  cause* was 
tried  found  that  the  deceased  in  his  life-time,  and  his  widow 
since  his  decease,  had  used  and  occupied  the  one  and  one-quarter 
acres  on  which  the  dwelling-house  was  situated  ;  and  that  the 
deceased  during  his  life-time,  and  the  widow,  with  her  minor 
children,  since  his  decease,  had  used  and  worked  all  of  the  other 
tract  —  it  was  held  that  she  was  entitled  to  a  homestead  in  the 
one  and  one-quarter-acre  lot  only.'  The  Missouri  statute  —  defin- 
ing the  homestead  as  a  *•  dwelling-house  and  its  appurtenances, 
and  the  land  used  in  connection  therewith"  * — is  broadly  held  to 
embrace  parcels  of  land  which  are  not  contiguous,  provided  they 
are  used  in  connection  with  each  other .^ 

• 

§  147.  Tracts ."  cornering  ••  on  each  other. — ;In  Minnesota 
a  rural  homestead  is  indefinitely  defined  as  **  a  homestead  consist- 
ing of  any  quantity  of  land  not  exceeding  eighty  acres,  and  the 
dwelling-house  thereon  and  its  appurtenances,  to  be  selected  by 
the  owner  thereof,  and  not  included  in  any  incorporated  town, 

»  Rev.  Iowa  1860,  J  J  2282,  2!283 ;  Code  1878,  {{  1994,  1995. 

'  The  extent  of  the  rural  homestead  allowed  by  the  Iowa  statute  was  forty  acres. 
Rev.  1860,  i  2284.  The  aggregate  of  the  two  tracts  claimed  by  the  widow,  in  this  case, 
was  forty  and  one-fourth  acres — probably  an  inaccuracy  in  the  reporter's  statement 

»  Reynolds  v.  Hull,  86  Iowa,'  894. 

*  1  Wag.  Stat  697,  {  1. 

«  Perkins  v.  Quigley,  62  Mo.  498. 
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city,  or  village.*'*  In  Kresin  v.  Mau'  the  question  arose  with 
reference  to  one  of  two  tracts  which  **  cornered"  upon  each 
other,  according  to  the  following  diagram : 


Sec 

tion 

Sec 

tion 

B 

8 

2 

A 

8 

8 

(• 

The  tract  marked  A  was  owned  and  cultivated  by  the 
debtor,  but  there  had  never  been  any  building  upon  it;  his 
dwelling-house  was  situated  upon  the  tract  marked  B.  The  two 
tracts  together  did  not  exceed  eighty  acres  in  extent.  It  was 
held  that  the  tract  marked  A  was  no  part  of  the  homestead. 

§  148.   Adjoining  Lots  —  Dwelling  leased  to  Tenant.  —  The 

New  Hampshire  statute  of  July  4,  1851,  exempting  from  forced 
sale  the  *<  family  homestead,"  provided  that  <<  such  homestead 
shall  not  exceed  in  value  $500."  In  a  leading  case  in  that  state 
the  debtor  owned  two  lots  abutting  each  other  so  as  to  form  a 
tract  in  the  shape  of  a  letter  L.  These  lots  were  not  separated 
from  each  other  by  a  fence.  On  each  of  them  stood  a  house, 
the  last  house  being  occupied  by  the  debtor  Hs  his  residence. 
This  house  and  lot  were  worth  less  than  $500.  On  the  death  of 
the  debtor  it  was  set  off  to  the  widow  as  her  dower.  The  coui-t 
held  that  the  widow  had  no  homestead  right  in  the  other  house 
and  lot.  The  language  of  the  court  in  this  case  (by  Eastman,  J. ) 
is  believed  to  be  of  sufficient  importance  to  be  set  out  in  full.' 


1  1  Minn.  Stat  at  Lai^  680,  {  16ft. 

«  16  Minn.  116. 

•  Hoitt  V.  Webb,  86  K.  H.  158.  "  The  title  of  the  act  of  July  4, 1851,  to  which  we 
have  referred,  is  'An  act  to  exempt  the  homestead  of  families  from  attachment  and 
levy  or  sale  on  execution.'    And  the  first  section  provides  that  from  and  after  the 

128 


DETACHED   TIMBER   LAND.  §  149 

§  149.  Detaclied  Timber  Land.  —  The  Wisconsin  statute  was 
similar  in  its  language  to  that  of  Minnesota,  except  that  the 
quantity  exempt  as  a  rural  homestead  consisted  of  forty,  instead 
of  eighty,  acres.  It  recited  that  '•  a  homestead  consisting  of  any 
quantity  of  land  not  exceeding  forty  acres,  used  for  agricultural 
purposes,  and  the  dwelling-house  thereon  and  its  appurtenances, 
to  be  selected  by  the  owner  thereof,  and  not  included  in  any 

firit  day  of  January,  1852,  the  'family  homestead  of  each  head  of  each  family  shall  he 
exempt,'  etc.    It  is  the  'homestead,'  the  ^family  homestead,'  that  is  exempt,  and  no 
other  real  estate  which  the  dehtor  may  own.    Throughout  the  several  sections  of  the 
act  the  exemption  is  spoken  of  as  applying  to  the  'homestead,'  and  no  reference  is 
in<ide  to  any  other  estate  as  protected  hy  the  act.    What,  then,  is  the  homestead? 
•Stethe,*  or  *sted,'  says  Lord  Coke,  'betokeneth  properly  a  bank  of  a  river,  and 
many  times  a  place.'    Co.  Lit  4,  6.    The  homestead,   according  to  that  definition, 
means  the  home  place,  the  place  where  the  house  is ;  and  such  is  its  legal  acceptation 
at  the  present  day.    It  is  the  home,  the  house  and  the  adjoining  land,  where  the  head 
of  the  family  dwells  —  the  home  farm.    It  does  not  extend  to  other  tenements,  lots, 
and  farms  that  are  not  occupied  personally  by  the  owner  and  his  family ;  houses  in 
xrhich  they  do  not  dwell,  and  farms  on  which  they  do  not  live.    And  the  term  does 
not  necessarily  imply  all  those  parcels  of  land  which  may  adjoin  and  be  occupied 
together:  for  the  homestead  is  the  place  of  the  house.    Richardson,  C.  J.,  in  Wood- 
man V.  Lane,  7  N.  H.  245.    Much  less,  then,  can  it  apply  to  leased  property  occupied 
by  tenants,  where  the  owner  does  not  dwell.     The  demanded  premises  —  having  never 
been  occupied  by  the  defendants  or  by  the  mortgageor  as  a  homestead,  but,  on  the 
contrary,  having  been  leased  property  occupied  by  tenants ,  and  the  mortgageor  and 
Kachel  Webb  having  dwelt  and  had  their  home  in  another  house  and  upon  another 
lot — do  not,  we  think,  fall  within  the  spirit  or  intention  of  the  act  exempting  the  home- 
stead, and,  consequentfy,  the  defendants  have  no  right  in  the  premises.    The  fact  that 
the  house  and  lot  occupied  by  the  mortgageor  and  his  wife  was  not  of  the  value  of 
$500  does  not  change  the  aspect  of  the  question.    The  act  provides  that '  such  home- 
stead shall  not  exceed  in  value  $500.'    This  fixes  the  limit  beyond  which  the  amount 
exempted  shall  not  extend,  but  it  does  not  require  that  the  property  exempted  shall 
reach  that  sum,  nor  that  other  property  not  occupied  as  a  homestead  shall  be  taken 
to  make  it  up.    We  are  not  inclined  to  limit  or  restrict  the  operation  of  the  act,  but 
to  give  it  as  liberal  a  construction  as  the  Legislature  intended.    To  say,  however,  that 
the  exemption  shall  extend  to  property  not  falling  within  the  proper  and  legal  signifi- 
cation of  the  term  homestead,  and  which  has  never  been  occupied  as  such,  it  appears 
to  us,  would  be  carrying  the  construction  beyond  what  was  ever  designed.    If  a  person 
chooses  to  occupy  a  homestead  of  a  less  value  than  $500,  and  rent  his  other  real  estate, 
he  has  a  perfect  right  to  do  so,  but  the  other  property  cannot  be  exempted ;  the  statute 
does  not  confer  upon  him  in  this  respect  greater  privileges  than  those  which  he  has 
conferred  upon  himself,  and  the  law  will  not  declare  that  a  homestead  which  he  by 
his  own  acts  has  shown  not  to  be.    The  property,  then,  which  by  the  act  of  July  4, 
1851,  is  exempted  from  attachment  and  levy,  and  which  is  not  lost  except  by  deed 
duly  executed  by  the  grantor  and  his  wife,  is  the  house  and  land  where  the  owners 
dwell  and  have  their  home,  whatever  may  be  its  value,  provided  that  it  cannot  exceed 
$500;  and  other  estate,  not  so  occupied,  is  not  exempt." 

129 
9 


§   149  BURAL   HOMESTEAD. 

town  plat,  or  city,  or  village,**^  should  be  exempt  from  forced 
sale  on  execution,  etc.  On  a  bill  in  equity  by  the  assignee  of  a 
mortgage,  to  restrain  the  mortgageor  from  cutting  timber  on  the 
moi-tgaged  premises,  and  thereby  impairing  the  value  of  his  se- 
curity, it  appeared  that  the  mortgageor  owned  and  had  his  resi- 
dence upon  a  piece  of  prairie  land,  consisting  of  twenty  acres ; 
that  the  mortgaged  premises  consisted  of  twenty  acres  of  timber 
land,  detached  from  the  prairie  land  and  about  a  mile  distant  from 
it.  The  mortgageor  claimed  that  this  timber  land  was  a  part  of 
his  homestead,  and  that,  since  his  wife  had  not  joined  in  the 
mortgage,  it  was  void.  The  court  held  that  the  timber  land  was 
no  pai-t  of  the  homestead,  and  that  the  plaintiff  was  entitled  to 
the  relief  demanded.'  **  It  will  be  at  once  seen,"  said  Cole,  J., 
in  delivering  the  opinion  of  the  court,  **  that  it  is  the  land  used 
for  agricultural  pui-poses,  not  exceeding  forty  acres,  upon  which 
is  situated  the  dwelling-house,  residence,  or  abode  of  the  owner, 
and  where  such  owner  resides  with  his  family,  that  the  statute 
makes  the  homestead,  and  extends  to  it  its  peculiar  privileges 
and  rights.  It  is  the  prescribed  quantity  of  land,  or  less,  where 
is  situated  the  dwelling-house  used  as  a  home.  The  chief  char- 
acteristic or  attribute  of  the  homestead,  therefore,  is — what,  in- 
deed, the  word  itself  implies  —  that  it  is  the  land  where  is  sit- 
uated the  dwelling  of  the  owner  and  family.  We  do  not  ordi- 
narily give  the  name  or  attach  the  idea  of  a  homstead  to  several 
distinct  and  separate  tracts  of  land,  although  the  dwelling-house 
may  be  upon  one  of  them,  and  they  may  be  owned  and  cultivated 
by  the  same  person.  We  do  not  speak  of  the  homestead  in  this 
sense.  We  rather  mean  the  land  upon  which  the  dwelling-house 
is  situated  and  the  adjoining  premises,  in  a  reasonably  compact 
form.  Two  or  more  adjoining  lots  may  be  used  and  occupied 
as  the  homestead,  but  the  statute  clearly  contemplated  they 
would  form  one  body,  and  be  as  compact  as  possible.  It  was  not 
intended  that  the  homestead  might  include  disconnected  tracts 
which  are  not  contiguous  and  adjoining,  but  l3nug  miles  from 
each  other.  If  this  were  the  meaning  of  the  statute,  there  would 
be  an  obvious  impropriety  in  speaking  of  the  homestead  as  con- 

1  2  Bov.  Stat  Wis.,  ch.  134,  J  23 ;  2  Taylor»8  Stat  Wis.  1648,  J  28. 
«  Bunker  v,  Locke,  \l  Wis.  638. 
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Aisting  of  any  quantity  of  land  not  exceeding  forty  acres,  and 
the  dwelling-house  thereon.  That  is,  the  particular  tract  of  land 
becomes  and  is  the  homestead  because  it  is  occupied  by  the 
dwelling-house  or  actual  residence  of  the  owner.  It  may  fre- 
quently happen  that  the  land  which  constitutes  the  homestead 
may  be  divided  into  separate  lots  by  a  stream  of  water,  a 
highway,  or  railroad  track  ;  yet  the  intention  of  the  law  is  that 
it  should  form  one  body,  as  compact  as  possible,  subject  to  such 
easements.  It  was  not  intended  to  exempt  twenty  acres  where 
the  house  was,  and  ten  acres  of  woodland  or  ten  acres  of  pine 
land  situate  at  a  distance,  entirely  disconnected,  merely  because 
the  latter  tracts  might  be  convenient  for  obtaining  such  essential 
articles  as  lumber  for  fencing  or  wood  for  fuel.  If  a  doubt  could 
arise  under  the  twenty-third  section  as  to  whether  the  homestead 
should  not  comprise  contiguous  tracts  as  nearly  compact  as  pos- 
sible, this  doubt  is  removed  by  the  language  of  the  twenty-sixth 
section.  This  latter  section  provides  that,  when  the  plaintiff  in 
execution  is  dissatisfied  with  the  quantity  of  land  selected  by  the 
debtor,  the  officer  making  the  levy  is  to  cause  the  same  to  be 
surveyed,  beginning  at  a  point  to  be  designated  by  the  owner, 
and  set  off  in  a  compact  form  the  land,  including  the  dwelling- 
house  and  its  appurtenances,  to  the  amount  of  forty  acres. 
*  *  *  The  circumstance  that  the  prairie  land  or  homestead  is 
less  valuable  for  agricultural  puiposes  mthout  the  timber  than 
with  it  cannot  affect  the  question.  If  the  woodland  is  a  part  of 
the  homestead,  it  is  exempt,  or,  rather,  the  mortgage  upon  it  is 
void,  whether  the  timber  might  be  useful  for  wood,  fencing,  or 
other  farming  purposes,  or  whether  it  would  not.  This  circum- 
stance is  quite  immaterial  in  determining  the  question  whether  it 
is  a  part  of  the  homestead."  ^ 

§  150.  Continued  —  How  In  Illinois.  —  In  Illinois  a  similar 
conclusion  has  been  reached,  but  under  an  act  limiting  the  home- 
stead exemption  to  **the  lot  of  ground  and  the  buildings  thereon 
occupied  as  a  residence  and  owned  by  the  debtor,  being  a  house- 
holder   and   having   a   family,  to   the   value  of  one   thousand 

^  Banker  v.  Locke,  16  Wis.  686,  opinion  by  Cole,  J. 
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dollars.'*^  It  will  be  noted  that  there  is  a  marked .  diflFerencfe 
between  this  and  the  Wisconsin  statute  above  quoted.  This 
statute  describes  the  homestead  as  **  a  lot  of  ground,"  and  that 
reads,  *<  any  quantity  of  land."  In  the  case  in  Illinois  a  widow 
claimed,  as  against  her  husband's  creditors,  a  homestead  in  a 
tract  of  seventy-two  and  one-half  acres,  occupied  as  a  residence 
at  the  time  of  the  husband's  death,  and  in  another  tract  of 
seventy-two  acres  of  timber  land  lying  about  a  mile  distant, 
which  was  used  for  the  purpose  of  suppljring  the  homestead  with 
wood,  timber,  etc.  It  was  held  that  the  timber  tract  was  no  part 
of  the  homestead.* 

§  151.  Continued  —  How  In  Termont.  —  In  Vermont,  under 
a  statute  which  defined  a  homestead  as  consisting  of  **  a  dwelling- 
house,  out-buildings,  and  lands  appurtenant  occupied  as  a  home- 

1  Acts  1861,  p.  26,  3  1. 

'  Walters  v.  The  People,  18  HI.  194.  "There  is  no  provision  in  this  act,"  said 
Scates,  J.,  in  delivering  the  opinion  of  the  court,  "  to  make  up  the  value  of  the  home- 
stead to  one  thousand  dollars,  by  other  property,  when  it  falls  short  in  value.  Under 
the  act  in  relation  to  judgments  and  executions  (Bev.  Stat  1846,  p.  806,  {  83)  certain 
values  are  exempted,  and  the  debtor  may  select  property  to  the  value  of  sixty  dollars, 
and  it  may  be  for  the  fuel  and  provisions  for  the  family  for  three  months,  and  for  the 
stock.  But  this  Homestead  Act  contains  no  provision  to  make  up  a  deficiency  in  the 
value  of  the  homestead  below  one  thousand  dollars,  nor  is  there  any  intimation  of 
such  an  intention  in  any  provision  of  the  act.  The  contrary  is  strongly  inferable 
fit>m  the  act ;  for  the  exemption  is  '  to  the  value  of  one  thousand  dollars '  in  the  lot  of 
ground  and  the  buildings  thereon  *  occupied  as  a  residence.*  In  the  event  of  the 
lot  and  buildings  exceeding  that  value,  provision  is  made  to  divide  the  premises,  if 
divisible,  leaving  the  dwelling  and  so  much  of  the  lot  as  together  are  worth  one 
thousand  dollars ;  but,  if  indivisible,  then  for  the  sale  of  the  whole  and  for  the  pay- 
ment of  one  thousand  dollars  to  the  debtor,  which  is  exempted  from  levy  and  sale  for 
one  year.  Acts  1861,  p.  26,  {{  8,  4,  6.  The  protection  for  one  year  may  enable 
tlie  debtor  to  reinvest  the  amount  in  another  homestead.  Two  or  more  adjoining  lots 
might  be  occupied  and  used  as  one  lot  for  a  homestead,  and  might  be  so  essentially  so 
as  to  be  indivisible.  I  am  not  able,  however,  to  construe  the  act  as  including  distinct 
and  separate  lots  or  tracts,  not  adjoining  or  contiguous,  not  even  for  securing  so 
essential  an  article  as  fuel.i  I  am,  therefore,  of  opinion  that  the  timber  tract  in  this 
case  cannot  be  claimed  as  exempted  as  a  part  of  *the  lot  of  ground'  upon  which  the 
dwellings  and  homestead  exist  *  *  *  I  conceive  the  intention  of  the  Legislature,  in 
confining  the  exemption  to  'the  lot  of  ground '  containing  the  dwellings  and  residence* 
designedly  narrowed  the  protection  to  less  than  would  be  included  in  the  more  com- 
prehensive terms  of  the  'homestead'  as  known  imder  the  Dower  Act,  and  in  general 
parlance." 
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stead/'  by  a  housekeeper  or  the  head  of  a  family,^  to  the  value 
of  $500,  it  appeared  a  person  had  sold  his  home  place  before  his 
death,  and  was  boarding,  with  his  wife,  at  a  neighbor's.  His 
only  remaining  real  estate  consisted  of  one  piece  of  ten  or 
twelve  acres,  on  which  was  a  good  barn  and  an  old  house  occu- 
pied by  a  tenant,  and  on  which  the  deceased  had  never  resided, 
but  upon  which  he  had  contemplated  building  a  house  for  his 
own  occupancy ;  a  piece  containing  about  twenty  acres  of  wood 
and  timber  land,  about  fifty  rods  from  the  first-mentioned 
piece,  which  he  had  occupied  by  taking  timber  and  firewood 
from  it  for  his  own  use ;  another  piece  of  about  two  acres  of 
woodland,  about  a  mile  from  the  first;  still  another  piece  of 
two  or  three  acres,  about  100  yards  from  the  first,  on  which 
there  was  a  shop  in  which  he  had  stored  some  of  his  household 
furniture,  and  in  which  he  kept  a  few  tools,  and  occasionally  did 
some  work ;  and  also  a  pew  in  a  church,  which  was  occupied  by  him 
and  his  family.  It  was  held  that  none  of  these  pieces  of  land  con- 
stituted any  part  of  the  homestead  of  deceased.*  The  court  said 
that  it  would  be  an  abuse  of  language  to  call  the  detached  wood- 
land his  homestead;  but  the  case  turned  rather  on  the  fact  that 
the  home  place  had  been  sold,  and  that  the  deceased  and  his  wife 
had  boarded  in  another  family  for  some  time  previous  to  his  death, 
and,  hence,  that  there  was  no  occupancy  within  the  meaning  of  the 
homestead  law. 

§  152.  Continued. — In  a  subsequent  case  a  person  died 
seized  of  two  distinct  parcels  of  land,  one  of  which  was  fifty  rods 
from  the  other.  A  parcel  of  land  owned  by  another  person  was 
between  them.  One  of  these  parcels,  upon  which  was  a  dwelling- 
house,  out-buildings,  and  a  garden,  contained  about  one  and 
three-fourths  acres,  and  the  other  about  twenty  and  one-fourth 
acres.  At  the  time  of  his  death  the  deceased  occupied  the  smaller 
parcel  for  the  purposes  of  a  dwelling-house  and  house-lot,  and 
occupied  the  other  parcel  as  tillage  and  woodland.  In  setting 
apart  this  homestead  to  the  widow  it  was  held,  for  the  reasons 
stated  in  the  note,  without  reference  to  the  value  of  the  property, 

1  Comp.  Stat.  Vt  1850,  ch.  65,  §  1. 

»  Trae  V.  Morrill,  28  Vt.  672,  opinion  by  Bennett,  J. 
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that  the  homestead  privilege  embraced  only  the  parcel  of  groimd 
on  which  the  dwelling-house  stood,  and  did  not  extend  to  the 
detached  parcel.^ 

§  153.    Contrary  Views  —  Separate   and  distant  Tracts. — 

The  Constitution  of  North  Carolina  provides  that  '*  every  home- 
stead, and  the  dwelling  and  buildings  used  therewith,  not  ex- 
ceeding in  value  one  thousand  dollars,  to  be  selected  by  the 
owner  thereof,  or,  in  lieu  thereof,  at  the  option  of  the  owner, 
any  lot  in  a  city,  town,  or  village,  with  the  dwelling  and  build- 
ings used  thereon,  owned  and  occupied  by  any  resident  of  this 
state,  and  not  exceeding  the  value  of  one  thousand  dollars,  shall 
be  exempt  from  sale  under  execution,  or  other  final  process, 

>  MiUs  V.  Grant,  86  Vt  269.  "The  word  'lands,'**  said  Kellogg,  J.,  in  deUvering 
the  opinion  of  the  court,  "in  our  statute,  heing  in  the  plural,  would  seem  to  oontem- 
plate  that  more  than  one  parcel  of  land  might  be  included  within  the  homestead  ex- 
emption, but  this  construction  would  be  satisfied  by  including  within  the  exemption  a 
single  compact  body  of  land  made  up  of  two  or  more  subdivisions,  lots,  or  inclosuret 
which  were  contiguous.  "We  must  resort  to  the  general  purposes  of  the  statute  for  aid 
in  its  construction.  The  object  of  the  exemption  is  to  create  a  chai^  upon  specific 
premises,  consisting  of  a  house  and  land,  for  the  support  and  maintenance  of  the  wiJSs 
and  family  of  the  housekeeper,  not  subject  to  be  defeated  by  his  separate  conveyance, 
or  by  attachment,  or  levy  of  execution  for  his  debts.  Although  during  his  life  it  is 
an  imperfect  estate  or  interest,  it  is,  nevertheless,  so  far  as  it  operates  as  a  restraint 
upon  the  alienation  of  the  premises,  such  an  incumbrance  upon  the  title  as  creditors 
and  purchasers  would  be  bound  to  notice.  If  the  land  attached  to  the  house  is  in  one 
compact  body,  the  incumbrance  would  apply  to  the  whole  of  it  until  the  homestead 
was  ascertained  and  set  out  in  the  mode  provided  by  the  statute.  When  the  real 
estate  of  the  housekeeper  is  levied  upon  by  virtue  of  an  execution,  the  homestead  is, 
on  his  election,  to  be  ascertained  and  set  out,  and  the  remainder  only  is  to  be  set  oif 
on  the  execution ;  and,  when  the  debtor  claims  that  his  personal  estate,  or  any  part  of 
it,  under  attachment,  is  the  product  of  his  homestead,  it  may  be  ascertained  and  set  out 
to  him  by  appraisers,  and  held  free  from  the  attachment  Gomp.  Stat  890,  {  2 ;  p.  SQl, 
{  8.  These  provisions,  as  we  think,  indicate  the  intention  of  the  Legislature  to  confine 
the  exemption  to  land  which  was  in  a  single  body,  even  though  composed  of  separate 
parcels,  and  not  to  extend  it  so  as  to  include  parcels  which  were  distinct  and  separate, 
and  not  adjoining  or  contiguous  to  the  house-lot  Upon  any  other  construction  it  \i 
apparent  that,  when  a  housekeeper  was  the  owner  of  several  distinct  and  separate  par- 
cels of  real  estate,  neither  a  creditor  nor  a.  purchaser  would  have  any  means  of  deter- 
mining, either  from  the  records  or  by  the  actual  occupancy,  whether  any  specific 
parcel,  except  that  upon  which  the  house  occupied  by  the  owner  as  a  dwelling-place 
was  situated,  was  subject  to,  or  free  from,  the  exemption." 

In  addition  to  the  preceding  case,  the  case  of  Howe  v,  Adams,  28  Vt  541,  is  thought 
to  contain  language  supporting  the  view  that  the  homestead  tract  must  consist  of  a 
single  and  connected  parcel  of  land. 
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obtained  on  any  debt/'^  It  has  been  said,  arguendo,  that  this 
provision  did  not  restrict  the  homestead  to  the  dwelling  which 
the  debtor  inhabited,  and  contiguous  lands ;  since  the  clear  in- 
tention was  to  exempt  a  certain  vcUue^  and  it  could  make  no 
difference  to  the  creditor  whether  the  allotment  was  in  one  place 
or  another,  if  the  exemption  was  not  increased.  At  least  the 
setting  off  of  a  homestead  in  a  tract  of  land  distant  from  the 
place  occupied  as  a  home  was  not  void  as  to  the  debtor ;  and 
such  allotment,  together  with  representations  made  by  the  debtor 
at  a  sheriff's  sale  of  his  home  place  that  he  ^<  claimed  nothing" 
rn  that  home  place,  would  estop  him  from  afterwards  setting  up 
a  claim  to  the  same.^  Subsequently  to  the  time  the  rights  of 
the  parties  accrued  in  the  above  case,  the  Legislature  of  North 
Carolina  passed  an  act  providing  that  ^^  different  tracts  or  parcels 
of  land  not  contiguous  may  be  included  in  the  same  homestead, 
when  a  homestead  of  contiguous  land  is  not  of  the  value  of  one 
thousand  dollars."  '  It  was  held  that  the  Legislature  had  power 
to  change  exemption  in  this  respect — the  value  of  the  exemption 
not  being  increased,  no  injury  was  done  to  the  creditor/ 

In  Texas,  under  a  constitutional  provision  elsewhere  quoted,' 
it  is  held  that  the  200  acres  of  land  exempt  as  the  rural  home- 
stead need  not  lie  in  one  body;  and,  hence,  the  widow  of  a 
planter  who  owned,  occupied,  and  cultivated  a  plantation  con- 
taining about  200  acres,  but  who,  a  short  time  before  his 
death,  had  purchased  a  tract  of  fifteen  acres  about  half  a  mile 

1  CJonst  N.  0. 1868,  art.  10,  i  2. 

*  Mayho  v.  Cotton,  69  N.  G.  289,  298,  294;  compare  Holliman  v.  Smith,  89  Taxaa, 
867. 

s  Act  1868-9,  ch.  187,  {  15 ;  Battle's  Bev.  469,  {  16. 

^  Martin  v.  Hughes,  67  N.  G.  298.  In  the  opinion  of  the  court»  delivered  by  Bod- 
man,  J.,  a  course  of  reasoning  similar  to  that  of  Mayho  v.  Gotten,  supra,  was  pursued. 
.  The  learned  judge  intimated  that  if  the  act  of  186S-9  (ch.  187,  {  16),  which  provided 
that  a  homestead  might  be  laid  off  in  different  tracts  not  contiguous  to  each  other  (see 
the  section  quoted  in  the  text),  was  intended  as  a  legislative  construction  of  the  con- 
stitutional provision  above  quoted,  it  was  by  no  means  a  forced  construction  of  it 
"The  value,"  said  he,  "still  cannot  exceed  $1,000;  and  if  it  be  admitted,  as  upon 
authority  it  must  be,  that  the  creditor  is  not  injured  by  an  exemption  in  contiguous 
tracts,  what  reason  can  there  be  for  holding  that  he  is  ix^ured  by  allowing  one  to  no 
greater  value  in  tracts  not  contiguous?  The  policy  of  the  law  can  hardly  be  made  to 
depend  on  the  debtor's  owning  to  the  value  of  $1,000  in  a  single  tract,  or  in  several 
detached  ones ;  and,  certainly,  the  injury  to  the  creditor  must  be  by  the  value  exempted 
and  not  by  the  land  being  aggregate  or  detached." 

^  Supra,  2  126. 
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from  the  plantation,  built  a  house  thereon  and  moved  into  it,  was 
entitled  to  claim  as  her  homestead  the  house  and  fiflbeen-acre 
tract,  and  also  a  sufficient  quantity  of  the  plantation,  or  the 
avails  thereof,  to  make  up  the  statutory  complement.* 

§  154.  Detached  Meadow  and  Pasture  Liand.  —  In  a  case  in 
New  Hampshire  the  debtor  owned,  and  lived  with  his  family  in  a 
dwelling-house  in  such  a  way  that  he  had  a  homestead  there. 
He  kept  a  cow  at  thfe  house.  About  a  mile  distant  from  his 
house,  and  separated  by  intervening  farms  belonging  to  other 
persons,  he  owned  a  small  tract  of  land,  on  which  he  cut  hay  for 
the  cow.  There  were  no  buildings  upon  this  land  ;  it  was  never 
rented  out,  and  was  not  used  for  any  other  purpose.  The  hay 
cut  upon  it  was  not  more  than  enough  to  support  the  cow.  This 
tract,  together  with  the  dwelling-house  and  ground  on  which  it 
was  built,  did  not  exceed  the  statutorv  limit  of  value.  It  was 
held  that  the  detached  meadow  land  was  exempt  as  a  part  of  the 
homestead.^  But  in  Massachusetts  it  has  been  held  that  a  tract 
of  land  two  miles  and  a-half  from  the  debtor's  homestead  farm, 
used  by  him,  in  connection  with  that  farm,  for  pasturing  cattle  for 
himself  and  others,  was  not ''  used  and  occupied  "  as  a  pai-t  of  his 
homestead.* 

§  155.    Blacksmith's  Shop  and  Water  Privilege. — In  Ver-  " 
mont,   where  the  premises    claimed  as  exempt  consisted  of  a 
small  parcel  of  land  intersected  by  a  highway,  with  a  house  and 

1  WiUiams  v.  HaU,  88  Texas,  212.  The  court  said  that  the  reasons  given  in  Han- 
cock V.  Morgan,  17  Texas,  588,  and  Prior  v.  Stone,  19  Texas,  871,  applied  with  equal, 
if  not  greater,  force  to  the  case  of  rural  homesteads. 

*  Buxton  V.  Dearhom,  46  N.  H.  43.  Perley,  C.  J.,  in  delivering  the  opinion  of  the 
court,  said:  '*It  is  Hhe  family  homestead  of  each  head  of  a  family  *  which  the  statute 
exempts  from  levy  and  attachment.  The  term  *  homestead  *  is  used  in  the  statute 
without  further  qualification;  and  the  statute  should  have  a  liberal  interpretation  to 
accomplish  the  object  of  the  law,  which  was  to  leave,  for  the  upholding  and  support 
of  the  debtor's  family,  a  property  where  they  lived,  not  Exceeding  $500  in  value,  that 
should  be  exempt  from  levy  and  attachment  for  his  debts.  If  a  piece  of  land  was 
actually  and  conveniently  used  with  the  house  where  a  debtor  lives,  and  was  necessary 
to  the  convenient  enjoyment  of  the  house  as  a  home  for  his  family,  the  land  might 
well  be  considered  as  a  mere  appurtenant  to  the  house ;  and  it  would  be  a  narrow 
construction,  tending  to  defeat  the  humane  object  of  the  statute,  to  hold  that  it  could 
not  be  regarded  as  parcel  of  the  homestead  because  it  did  not  happen  to  adjoin  the 
land  on  which  the  hou^  stood." 

•  Adams  v,  Jenkins,  16  Gray,  146. 
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bam  upon  it  on  one  side  of  the  highway,  and  a  smith's  shop  and 
water  privilege  on  the  other  side  of  the  highway  —  the  whole 
being  of  less  value  than  the  sum  limited  in  the  statute  —  it  was 
held  that  the  smith's  shop  and  water  privilege  did  not  render  the 
land  of  which  they  were  part  liable  to  execution,  although  the 
smith's  shop  was  not  used  as  such  at  the  time  of  the  levy,  and 
although  it  did  not  appear  that  the  water  privilege  had  ever  been 
applied  to  the  uses  of  the  debtor.^ 

§  156.  Georgia  Act  exempting  agrHcultaral  Liaiid  —  Mill- 
site. — A  statute  of  Georgia  passed  in  1841,  called  '*  the  poor 
man's  law,"  provided  that  there  should  be  exempt  from  execution 
in  the  hands  of  every  white  citizen,  male  or  female,  being  the 
head  of  a  family,  twenty  acres  of  laud,  and  the  additional  sum 
of  five  acres  for  each  of  his  or  her  children  under  the  age  of  fif- 
teen ;  **  provided  that  the  same,  or  any  part  thereof,  he  not  the 
site  of  any  city,  town,  or  village,  or  of  any  cotton  or  wool-fac- 
tory, saw  or  grist-mill,  or  of  any  other  machinery  propelled  by 
water  or  steam."  Another  section  declared  that  **  no  land  shall 
be  exempted  from  levy  and  sale  under  the  provisions  of  this  act 
which  derives  its  chief  value  from  other  cause  than  its  adaptation 
to  agricultural  purposes."  *  This  statute  was  applied  in  an  action 
of  ejectment  against  a  purchaser  at  sheriff's  sale,  by  whom  the 
homestead  claimant,  the  plaintiff,  had  been  dispossessed.  There 
was  a  mill  upon  the  property,  but  the  judge  who  tried  the  case 
told  the  jury  that  *'  the  mill-site  which  was  intended  by  the  Legis- 
lature to  prevent  the  exemption  was  not  a  little  tub-mill  on  a 
little  insignificant  branch  up  here  in  the  mountains."  The  true 
question  was  whether  the  land  derived  its  chief  value  from  the 
mill-site  or  from  its  adaptation  to  agricultural  purposes  ;  «*  and, 
if  the  jury  believe  from  the  evidence  that  the  mill,  land,  improve- 
ments, and  all,  was  not  worth  more  than  one  hundred  dollars, 
they  should  not  be  prevented,  by  such  a  mill-site  being  on  it,  from 

1  West  River  Bank  v.  Gale,  42  Vt  27.  "  The  Legislature  probably  did  not  intend," 
said Plerpont,  C.  J.,  "to  restrict  the  use  of  the  homestead  to  the  ordinary  domestic 
purposes  of  housekeeping,  but  to  give  a  man  a  place  exempt  from  attachment,  not 
exceeding  $600  in  value,  with  the  privilege  of  occupying  and  using  it  as  a  homestead, 
in  such  manner  as  he  shaU  think  best  calculated  to  enable  him  to  support  his  family." 

*  Ck)bb's  Dig.  889. 
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findiBgforthe  plaintiff."  But  the  Supreme  Court  thought  other- 
wise, because,  such  property  being  expressly  excepted  from  the 
exempting  effect  of  the  statute,  the  provision  last  quoted  could  not 
bring  it  within  such  exempting  effect,  even  though  it  did  not 
derive  its  ohief  value  from  the  mill,  but  from  its  adaptation  to 
agricultural  purposes  ;  for  such  an  implication  was  not  a  necessary 
one,  and  the  expressed  will  of  the  Legislature  is  not  to  be  con- 
sidered as  abrogated  but  by  a  necessary  implication.^ 

A  subsequent  case,'  however,  settled  the  construction  of  these 
statutes  in  accordance  with  common  sense,  by  holding  that  it  was 
only  in  cases  in  which  the  head  of  a  family  owned  a  greater  quantity 
of  land  than  that  exempted  by  the  statute  that  any  was  required 

1  Grow  o.  Whitwortfa,  20  Gft.  88.  By  the  2d  section  of  the  above  act  the  land 
thus  exempted  must  be  laid  off  by  the  covmty  surveyor,  and  must  embrace  the  dweU- 
ing-house  and  improvements,  provided  these  did  not  exceed  in  value  $200,  to  be 
ascertained  and  certified  by  three  valuing  agents,  etc  By  the  act  of  ISiS  (Cobb's 
Dig.  890),  fifty  acres  were  exempt,  except  for  purchaae-money;  and,  by  the  act  of 
1845  (Oobb's  Dig.  891),  the  benefits  of  the  foregoing  acts  were  extended  to  the  citizens 
of  any  city,  town,  or  village  in  the  state,  and  to  include  real  property  in  such  places 
not  exceeding  in  value  $200.  In  a  decision  which  appears  contradictory  and  unin- 
telligible (Rogers  v.  Hawkins,  20  6a.  200)  it  was  held  that  none  of  these  statutes 
applied  to  a  case  where  the  land  claimed  as  exempt  consisted  of  not  more  than  nine 
or  ten  acres.  The  court  thought  that  both  the  act  of  1841  and  that  of  1848  applied 
only  to  cases  where  the  whole  tract  consisted  of  more  than  fifty  acres ;  because  in 
such  case  only  was  it  necessary  for  the  county  surveyor  to  lay  off  and  admeasure  the 
fifty  acres.  But  the  court,  in  the  next  paragraph,  argued  against  itself  in  the  following 
language :  "  Could  the  sheriff  levy  at  all  upon  a  tract  of  less  than  fifty  acres  belong- 
ing to  an  insolvent  debtor?  Whether  he  could  or  could  not,  we  think  it  clear  that  the 
offer  made  by  the  defendant  to  prove  that  the  land  and  improvements  were  not  worth 
more  than  two  hundred  dollars  was  all  that  the  creditor  could  claim.  Suppose  the 
valuation  exceeded  that  sum — would  not  the  creditor  get  the  excess  just  as  though  the 
.property  was  located  in  a  town?  If  it  was  not  worth  that  amount,  could  it  be  sold, 
and  ought  it  to  be  sold,  under  any  just  construction  of  these  statutes?  "  With  this 
language  the  opinion  ends,  without  infonning  us  how  the  case  was  decided ;  but>  fh>m 
the  fact  that  the  court  in  the  former  part  of  the  opinion  held  that  the  case  was  not 
within  any  of  the  statutes,  we  infer  that  it  must  have  been  decided  against  the  claimant 
of  the  exemption.  If  so,  it  is  not  the  only  instance  where  a  bench  of  judges  have 
gravely  denied  the  axiom  that  the  whole  includes  all  of  its  parts.  In  Brown  v.  The  State, 
48  Ind^  88,  it  was  held  that  proof  of  the  sale  of  intoxicating  liquor  to  two  persons  will 
not  sustain  an  indictment  for  selling  it  to  one  of  them.  There  is,  moreover,  eminent 
authority  for  the  decision  of  the  Georgia  court;  for  is  it  not  written  in  a  book  which 
stands  above  all  human  codes :  '*  For  whosoever  hath,  to  him  shall  be  given,  and  he 
shall  have  more  abundance ;  but  whosoever  hath  not,  firom  him  shall  be  taken  away, 
even  that  he  hath." 

<  Pinkerton  v.  Tumlin,  22  Ga.  166. 
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to  he  laid  off  by  the  surveyor,  with  notice  to  the  sheriff,  and  that, 
in  cases  where  the  quantity  was  less,  the  whole  is  exempt,  and 
the  sheriff  could  sell  none  of  it.^ 

§  157.   Homestead  not  limited  to  Portion  in  Cnltiyation. — 

There  is  said  to  be  nothing  in  the  Illinois  statute  (which  defines 
the  homestead  as  *'  the  lot  of  ground  and  the  buildings  thereon 
occupied  as  a  residence  and  owned  by  the  debtor")  to  counte- 
nance a  restriction  of  the  homestead  right  to  that  portion  of  the 
lot  of  ground  upon  which  the  house  stands,  which  is  in  cultiva- 
tion, or  which  may  be  occupied  in  connection  with  the  dwelling- 
house.  The  debtor  may  claim  the  whole  lot,  if  within  the  limited 
value,  upon  which  his  dweUing-house  is  situated,  although  his 
other  improvements  may  be,  in  whole  or  in  part,  upon  another 
lot.  A  quarter  of  a  quarter-section  of  land  is  a  legal  subdivision, 
and,  as  such,  is  a  <Mot"  of  land  within  the  meaning  of  this 
statute ;  and  a  debtor  whose  dwelling  stood  on  such  a  subdivision 
of  land  could  hold  all  as  his  homestead,  although  he  cultivated 
but  five  acres  of  it.' 


ARTICLE  IV. — Of  mixed  bubal  and  itbban  Homesteads. 

§  160.  General  Views  —  Tests  —  Bxtendinsr  Town  Liimits 
over  Conntry  Homesteads.  —  The  power  of  state  Legislatures, 
under  constitutional  provisions  guaranteeing  the  homestead  ex- 
emption, to  cut  down  a  homestead  which  has  been  established  in 
the  country  to  the  dimensions  of  a  town  homestead,  by  extending 
over  it  the  limits  of  an  incorporated  town,  has  been  discussed 
elsewhere.'  Under  statutes  providing  that  the  homestead  shall 
not  be  alienated  without  consent  of  the  wife  it  has  been  doubted 
whether  the  husband  can,  without  her  consent  expressed  in  some 
formal  manner,  by  subdividing  his  farm  homestead  into  town  lots 
and  blocks,  change  its  character  from  a  country  to  a  town  home- 
stead.^   The  character  of  the  town  homestead  is  so  distinct  from 

^  This  statute  is  obsolete  in  Geoigia,  haviiig  been  substituted  by  one  more  beneficiid 
to  the  debtor,  and  which  receives  from  the  present  courts  of  that  state  a  very  liberal 
construction. 

«  Aldrich  v,  Thurston,  71  HI.  824. 

B  Ante,  3  18, 14. 

*  Bassett  v.  Hessner,  80  Texas,  604. 
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that  of  the  country  homestead,  under  the  Constitutions  and  laws 
of  most  of  the  states,  that  it  is  quite  obvious  that  there  can  be 
no  blending  of  them  except  under  extraordinary  circumstances.^ 
This,  however,  has  been  done  in  a  few  cases.  In  Illinois  a  hus- 
band had  sold,  without  his  wife  relinquishing  homestead,  a  farm 
of  eighty  acres,  which  adjoined  several  village  lots,  on  which 
stood  tis  residence,  the  lots  and  the  farm  being  under  one 
inclosure.  It  was  held  competent  for  him  to  show  that  the  tract 
of  land  adjoined  his  dwelling-house,  and  was  claimed  by  him  as 
his  homestead ;  but  the  point  was  not  discussed,  and  there  was 
another  ground  on  which  the  case  was  reversed.*  In  Texas  the 
corporate  limits  of  a  town  were  extended  so  as  to  embrace  a 
small  fraction  of  a  debtor's  previously-acquired  farm  homestead, 
upon  which  stood  his  dwelling  and  buildings.  This  fractional 
tract  had  never  been  laid  off  into  lots  and  blocks,  and  there  was 
no  street  passing  through.  It  was  held  a  part  of  the  debtor's 
country  homestead.'  But,  even  if  the  town  authorities  had, 
without  the  consent  of  the  debtor  (and,  possibly,  without  the 
consent  of  his  wife  also),  chosen  to  subdivide  it  into  lots  and 
blocks,  this  would  not  have  changed  its  previous  character  of  a 
country  homestead ;  for  what  the  Legislature  (in  Texas)  cannot 
do  a  municipal  corporation  cannot.^ 

§  161.  Continued.  —  If  the  statute  furnishes  no  test  by  which 
to  determine  when  an  assemblage  of  habitations  is  to  be  regarded 
as  a  town,  so  as  to  limit  homesteads  therein  to  the  character  and 
value  of  town  homesteads,  the  court  will  look  to  the  character  of 
the  settlement,  and  to  the  uses  to  which  the  particular  property 
is  applied.  If  the  settlement  has  a  distinctive  name,  such  as  is 
usual  with  towns  or  villages,  and  if  the  premises  claimed  as  a 
homestead  are  applied  to  uses  such  as  are  more  usual  in  towns 
and  villages  than  in  the  country,  then,  in  the  absence  of  counter- 
vailing testimony,  they  will  be  treated  as  a  town  homestead.* 
The  words  **  town  or  city  lot  or  lots,"  as  used  in  the  Texas  Con- 
stitution, are  construed  in  their  popular  sense,  and  do  not  embrace 


1  Iken  V.  Olenick,  42  Texas,  197. 
«  Thornton  v.  Boyden,  81  HI.  200. 

*  Taylor  v,  Boulware,  17  Texas,  74. 

*  Bassett  v.  Messner,  80  Texas,  604. 
^  Iken  V.  Olenick,  42  Texas,  197. 
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land  within  the  jurisdictional  limits  of  a  town  corporation,  not 
connected  with  the  city  limits.^  They  are  not  constioied  to  embrace 
**  farm  lots  "  purchased  from  a  town  or  city,  and  used  for  farm- 
ing purposes,  when  lying  beyond  the  limits  of  the  plat  of  the 
town  or  city  proper,  although  within  the  jurisdictional  limits. 
In  such  case,  if  the  debtor's  residence  is  within  the  city  proper, 
this  will  be  deemed  his  homestead,  and  the  **farm  lots"  will 
constitute  no  pai-t  ol  it.*  Under  the  Iowa  Code  of  1851  the 
town  homestead  was  distinguished  from  that  in  the  country  by 
the  circumstances  of  its  being  "  within  a  town  plat.*^^  Accord- 
ingly, when^the  limits  of  an  incorporated  town  are  extended  over 
a  country  homestead,  it  is  not  thereby  changed  to  a  town  home- 
stead, unless  the  owner  chooses  to  "plat**  it,  in  the  manner 
provided  by  statute,  as  a  part  of  the  town.*  •'The  homestead 
right  having  once  legally  attached,"  say  the  court,  *'it  cannot 
be  taken  away  without  the  consent  of  the  owner.  The  owner 
has  a  right  to  plat  his  homestead  and  divide  it  into  lots  for  town 
or  city  purposes ;  and,  when  so  platted,  and  the  plats  acknowl- 
edged and  recorded,  he  cannot  claim  the  homestead  in  acres ;  but 
an  incorporated  city  or  legislature  cannot  compel  him  to  so  sub- 
divide his  property.  The  value  of  the  homestead  cannot  change 
the  right  of  the  owner  to  its  exemption.  The  law  confers  this 
bounty  upon  both  the  rich  and  poor.  The  creditor  gives  credit 
with  the  full  knowledge  of  the  law,  and,  if  the  whole  of  the 
debtor's  wealth  is  in  his  homestead,  it  is  free  from  the  reach  of 
the  creditors."*  In  an  ill-considered  case  in  Texas,  where  the 
limits  of  an  incorporated  town  had  been  extended  over  the  rural 
homestead,  and  the  owner  had  subdivided  it  into  lots  and  blocks, 
and  built  on  it  houses  which  he  had  rented  to  tenants  for  busi- 
ness purposes,  the  charactei^of  a  rural  homestead  was  held  to 
continue.* 

'  Taylor  v.  Boulwaro,  17  Texas,  79. 
s  Rogers  v.  Ragland,  42  Texas,  422. 
»  Code  Iowa  1861,  J  1261. 

*  Finley  v,  Dietricl^  12  Iowa,  5^ 

*  Ibid.,  per  Baldwin,  J. ;  Wrigbjt,  J.,  dissenting. 
«  Nolan  V.  Reed,  88  Texas,  426. . 
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ARTICLE  rv. — Homestead  in  Leasehold  Estates. 

Section  176.  A  Leasehold  Estate  will  support  the  Homestead  Right 
177,  178.  Reasons  of  the  Rule 

ARTICLE  v. — Homestead  m  Estates  in  Common. 

Section  180.  The  Decisions  on  this  Subject  conflicting. 

181.  Views  of  Mr.  Freeman  in  Support  of  the  Rule  that  there  can  be  Home- 

steads in  Estates  in  Common. 

182.  Views  of  the  Supreme  Court  of  Kansas  in  Support  of  the  Rulew 
188.   The  contrary  Rule  founded  in  Convenience  merely. 

184.  Continued — Views  of  the  Supreme  Court  of  Califomia. 

186.  Continued — Views  of  the  Supreme  Court  of  Greoigia. 

186.  Continued — Rule  in  Vermont 

187.  Doctrine  of  the  Supreme  Court  of  Iowa. 

188.  Results  of  denying  Homestead  in  Estates  in  Common. 

189.  Whether  Alienation  of  undivided  Interest  destroys  Homestead. 

ARTICLE  VI. — Ezemftionb  out  of  Personalty  held  in  Common. 
Section  192.  Such  Exemptions  upheld. 

AJiTICLE  Vn. — Exemptions  out  of  Partnership  Assets. 

Sbctio  V  194.  Such  Exemptions  generally  denied. 

195.  Difference  between  Title  of  Partner  and  Title  of  Co-tenant 

196.  Single  Partner  cannot  claim  Exemption  out  of  Firm  Assets. 
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BxGTioir  197.  Reasons  given  for  the  Rule — Pond  v.  Kimball. 

198.  Reasons  for  the  Rule  continued  —  Guptil  v.  McFee. 

199.  Reasons  for  the  Rule  continued — Clegg  v,  Houston. 

200.  Reasons  drawn  from  the  Phraseology  of  the  Bankrupt  Act. 

201.  Continued — Re  Handlin. 

202.  Applications  of  the  Rule  —  Bankruptcy. 

208-206.  Applications  of  the  Rule  continued — Executions  for  Partnership 
Debts. 
207.   Continued — Homesteads  in  Partnership  Realty. 
•208.  Continued — Widow  of  Partner  denied  Homestead  after  Settlement 
of  Partnership  Estate. 
209y  210.  Limitations  of  the  Rule  —  Test  of  Ability  to  sever — Tenancy  in 
Common. 

211.  Application  of  this  Test  to  Partnerships. 

212.  Another  Exception — Consent  of  Copartner. 

218.  Another  Exception — House  built  by  Partner  on  his  own  Lot 
with  Partnership  Money. 

214.  Cases  denying  the  Rule  tixat  there  can  be  no  Exemption  out  of 

Partnership  Assets. 

215.  The  Reasons  which  support  this  View. 

216.  Conclusion. 

ARTICLE  Yin. — HoMBSTKAD  nr  Wife's  sxparatb  Estate. 

SxcTiON  220-228.  Legal  Title  in  Wife  will  support  Homestead  Right— Views  of  the 

Courts. 

224.  How,  upon  Principle. 

225.  Limitation — Husband  and  Wifb  cannot  each  have  Homestead. 

226.  But  may  have  Homestead  in  Land  jointly  owned  by  them. 


ARTICLE  I.  —  General  Views. 

§  164.  Questions  mvolved  in  this  Chapter.  —  The  estate  of 
homestead,  as  it  is  frequently  termed,  whether  it  is  considered  an 
estate  in  land  or  a  mere  negative  immunity  from  dispossession 
during  the  continuance  of  certain  conditions,  inheres  in  —  or,  to 
use  a  frequent  expression,  is  carved  out  of — a  greater  estate.  Of 
what  nature  must  this  greater  estate  be,  in  order  to  support  the 
homestead  right?  (1)  Must  it  be  2i  legal y  in  contradistinction  to 
an  equitable,  estate?  (2)  Must  it  be  an  estate  in  fee,  or  may  it 
be  an  estate /or  life  or  for  years?  (3)  Must  it  be  a  freehold  y  or 
may  it  be  a  Uaaehold  estate  ?  (4 )  Must  it  be  an  estate  in  severalty , 
or  may  it  be  an  estate  in  commonf  (5)  Is  title  in  the  husband 
necessary  to  support  it,  or  may  it  inhere  in  the  title- of  the  wife? 
Coming  to  the  subject  of  chattel  exemptions,  the  inquiry  presents 
itself y  (6)  Can  there  be  an  exemption  of  personalty  held  in  com^ 
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mon?  and,  closely  allied  with  this,  (7)  Can  there  be  an  exemp- 
tiqn  of  partnership  assets?  These  inquiries  indicate  the  scope  of 
this  chapter,  although  the  discussion  will  uot  be  conducted  exactly 
in  the  order  named. 

§  165.    Tliese  Questions,  how  answered  upon  Principle. — 

These  questions  have  all,  under  various  phases,  addressed  them- 
selves to  the  courts.  It  would  seem,  upon  principle,  that  they 
are  questions  with  which  the  creditor  can  have  nothing  to  do.  If 
the  debtor's  estate  is  such  as,  under  the  general  law,  would  be 
vendible  under  his  execution,  it  does  not  lie  in  his  mouth  to  say 
that  it  will  not  support  a  homestead  exemption.  The  policy  of  the 
homestead  laws  manifestly  is  to  exempt  a  homestead,  where  the 
facts  exist  which  will  entitle  the  debtor  to  it,  in  any  estate  which 
the  creditor  can  sell.^  The  true  rule,  and  the  reasons  for  it,  are 
undoubtedly  expressed  in  a  judgment  of  the  Supreme  Court  of 
California,  where  it  is  held  that  a  person  having  a  naked  posses- 
sion only  of  land,  the  title  being  in  a  stranger,  may  acquire  a 
homestead  right  thereto  as  to  everybody  but  the  owner.  In  this 
case,  at  the  time  of  filing  the  declaration  of  homestead,  the  title 
was  in  a  stranger,  but  this  title  was  acquired  by  the  claimant  of 

^  "We  would  say  that  a  fair  construction  of  the  Homestead  Act,  with  reference  to 
the  objects  and-purposes  to  be  accomplished  by  it,  would  embrace  within  it  the  estate 
which  the  debtor  might  own  in  the  lot  and  buildings  thereon,  and  occupied  as  a  resi- 
dence, and  which  could  he  sold  on  execution"  Breese,  J.,  in  Deere  v.  Chapman,  26 
ni.  612.  "  It  was  designed  to  embrace  all  estates  liable  to  such  sales."  Walker,  J., 
in  Conklin  v,  Foster,  57  ni.  107.  "  When  the  statute  speaks  of  property  owned  by  the 
debtor,  it  does  not  mean  that  the  ownership  must  be  of  the  full  legal  title.*  It  is  suffi- 
cient that  the  interest  be  such  as  may  be  sold  on  execution,  or  subjected  to  the  pay- 
ment of  debts."  Dillon,  J.,  in  Bartholomew  v.  West,  2  Dill.  293.  "  We  do  not  think 
that  it  is  necessary  that  all  these  lots  or  pieces  or  parcels  of  land  should  be  held  by  an 
absolute  title  in  fee  simple,  or  by  the  same  title,  or  even  by  the  same  kind  of  title,  in 
order  that  they  may  all  constitute  but  one  homestead ;  but  we  think  it  necessary  that 
they  all  be  held  by  some  kind  of  title  or  interest  different  fh)m  that  which  the  whole 
public  may  have  in  the  property."  Valentine,  J.,  in  Randal  v.  Elder,  12  Kan.  261. 
"  The  question  of  the  title,"  said  Napton,  J.,  speaking  of  the  duties  of  a  sheriff  in 
making  a  levy  upon  premises  occupied  as  a  homestead,  **  we  suppose,  was  not  to  be  in- 
vestigated by  the  sheriff.  If  the  householder  had  no  title,  the  execution  and  levy  were 
of  course  unavailing,  and  the  [homestead]  law  was  designed  to  protect  his  possession." 
Vogler  V,  Montgomery,  54  Mo.  584.  The  Supreme  Court  of  Ohio  think  that  the  pro- 
visions of  their  statute  '*  protect  the  debtor's  family,  as  against  his  creditor^  in  the 
enjoyment  of  an  actual  homestead,  irrespective  of  the  title  or  tenure  by  which  it  is 
held."    Sears  v.  Hanks,  14  Ohio  St,  801,  per  Scott,  J. 
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the  homestead  before  it  was  sold  by  the  sheriff  under  an  execu- 
tion against  him.  What,  then,  were  his  rights?  The  court 
say:  ^^At  the  time  the  judgment  was  docketed  and  became  a 
lien,  the  premises  constituted  the  homestead  of  the  defendent  as 
to  everybody  except  the  owner  of  the  land.  There  is  no  question 
made  as  to  its  being  a  homestead  if  a  pai*ty  having  a  naked  pos- 
session only,  the  title  being  in  a  stranger,  can  acquire  a  homestead 
right  in  the  hind  so  possessed.  The  statute  does  not  specify  the 
kind  of  title  a  party  shall  have  in  order  to  enable  him  to  secure 
a  homestead.  It  says  nothing  about  title.  The  homestead  right 
given  by  the  statute  is  impressed  on  the  land  to  the  extent  of  the 
interest  of  the  claimant  in  it — not  on  the  title  merely.  The 
actual  homestead,  as  against  everybody  who  has  not  a  better 
title,  becomes  impressed  with  the  legal  homestead  right  by 
taking  the  proceedings  prescribed  by  the  statute.  The  estate, 
or  interest  of  the  occupant,  be  it  mere  or  less,  thereby  becomes 
exempt  from  forced  sales  on  execution,  and  can  only  be  affected 
by  voluntary  conveyances,  or  relinquishment  in  the  mode  pre- 
scribed. The  land  in  this  instance,  as  to  everybody  having  no 
superior  title,  became  the  homestead  of  the  defendant  for  all 
the  purposes  of  protection  against  forced  sales,  and  voluntary 
conveyances  in  any  other  than  the  statutory  mode,  a3  effectually 
as  if  the  defendant  had  held  the  title  in  fee  simple.  There  was 
nothing  which  the  sheriff  was  authorized  to  sell  under  execution. 
The  fact  that  the  defendant,  after  the  attaching  of  the  home- 
stead right,  acquired  the  true  title  from  a  stranger  does  not 
affect  the  question.  This  did  not  vitiate  the  homestead  right 
which  had  attached  to  the  land,  and  give  an  independent  estate 
not  subject  to  execution.  The  title  so  acquired  cannot  be  con- 
sidered as  a  thing  separate  and  apart  from  the  land  subject  to 
sale  and  conveyance,  in  the  hands  of  the  homestead  claimant,  so 
as  thereby  to  affect  the  homestead  right.  By  filing  the  declara- 
tion the  pai*ty  indicates  his  intention  to  make  the  land  his  home- 
stead, and,  if  he  afterwards  acquires  an  outstanding  title,  it 
attaches  itself  to  the  homestead  already  acquired,  and  perfects 
the  homestead  right.  If  it  were  otherwise,  a  homestead  could 
not  be  secured  which  would  be  safe  against  forced  sales,  unless 
there  were  at  the  time  a  perfect  title  in  fee  simple  in  the  pai*ty 
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who  seeks  the  homestead  right.  In  case  of  a  title  in  any  respect 
imperfect,  the  claimant  could  not  perfect  his  title  to  the  home- 
stead except  at  the  risk  of  losing  it  altogether,  through  the  in- 
tervention of  a  creditor,  and  by  the  very  means  adopted  to 
render  it  more  secure ;  and,  under  such  a  construction  of  the 
statute,  it  would  not  be  available  to  the  greater  portion  of  the 
class  in  this  state  who  need  it  most."  ^ 

§  166.  Continued.  —  The  absurdity  of  a  creditor  attempting 
to  set  up  a  want  of  title  in  his  debtor  against  the  latter's  claim 
of  homestead  is  well  illustrated  by  a  case  in  South  Carolina, 
which  was  a  proceeding  against  a  sheriff  for  failing  to  make  the 
money  on  an  execution.  The  defense  of  the  sheriflF  was  that  the 
property  levied  on  was  the  debtor's  homestead.  The  reply*  was 
that  it  was  not  the  debtor's  homestead,  because  the  debtor  held 
only  under  an  unexecuted  contract  of  purchase,  and,  henxx^  had 
no  title  which  was  vendible  in  execution.  And  the  judgment  of 
the  court  below  was  reversed  for  the  apparent  reason  that  it  had 
refused  to  mulct  the  sheriff  for  not  selling  property  to  which  the 
defendant  in  the  execution  had  not  title  which  was  subject  to 
levy  and  sale  1 '  Suppose  the  sheriff  had  gone  forward  and  sold 
the  property  levied  on  under  this  execution,  and  the  purchaser 
had  demanded  possession,  the  following  dialogue  may  be  sup- 
posed to  have  taken  place  : 

Purchaser:  *«I  have  bought  your  property,  sir,  at  sheriff's 
sale  ;  /  am  the  assignee  of  your  title;  you  must  get  out ;  I  want 
possession." 

Debtor:  ««But,  sir,  this  property,  as  you  see,  is  my  home- 
stead ;  I  notified  the  sheriff  of  that  fact,  and  demanded  that  it 
be  set  off  before  he  made  the  sale.  He,  therefore,  had  no  light 
to  sell  it." 

Purchaser:  ^^  Would  have  been  your  homestead,  my  dear 
sir  —  would  have  been  your  homestead,  if  you  had  had  any  title 
to  support  it.     Zounds  1  sir ;  you  will  not  be  so  unreasonable  as 

1  Spencer  v.  G^issman,  87  Cal.  99.    And  see  Brooks  v.  Hyde,  87  Cal.  878. 

•  I  am  not  stating  the  fonnal  pleadings,  but  the  positions  assumed  by  the  respective 
parties. 

•  Garaty  v.  DuBose,  5  S.  0.  493,  opinion  by  Moses,  C.  J. 
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to  claim,  as  against  the  assignee  of  your  title,  a  homestead  in 
land  to  which  you  never  had  title !" 

§  167.  Right  of  Homestead  no  Defense  against  Paramount 
Title.  —  But,  as  against  a  plaintiff  in  ejectment,  claiming  the 
premises  by  virtue  of  a  superior  title,  it  is  obvious  that  a  mere 
possessor  cannot  defend  by  simply  asserting  a  homestead  right.^ 
These  statutes  were  not  designed  to  be  made  the  pretext  for  tak- 
ing one  man's  property  away  from  him  and  giving  it  to  another. 
Whatever  may  constitute  ownership  of  property  as  between 
debtor  and  creditor,  or  vendor  and  vendee,  it  is  said  that  a  mere 
possessor  claiming  a  homestead  right  is  not  the  owner  of  the 
premises  as  against  the  holder  of  a  paramount  title,  within  the 
meaning  of  a  statute  securing  a  homestead  in  certain  premises  to 
the  owner  thereof.*  So,  whatever  may  be  the  estate  to  which  the 
homestead  risrht  attaches,  this  right  cannot  continue  after  such 
estate  has  terminated.  Therefore,  where  a  husbund  was  the 
owner  of  a  term  for  years  in  certain  property,  which  expired 
before  his  death,  his  widow  could  not  claim  a  homestead  in  the 
land  as  against  the  owner  of  the  reversion.'  Again,  whatever 
estate  may  be  necessary  to  constitute  a  person  the  **  owner"  of 
the  premises  within  the  meaning  of  such  a  statute,  it  must  be  an 
estate  in  the  soil;  the  exemption  cannot  be  asserted  by  the  owner 
of  a  tenement  disconnected  from  the  soil.  Such  right,  it  is  said, 
can  only  attach  to  the  building  occupied  as  a  home,  through,  or 
by  virtue  of,  the  ownership  of  the  land  upon  which  it  is  situated.* 
Thus  an  action  of  forcible  detainer  against  the  widow  of  a  lessee 
holding  over  after  the  expiration  of  a  term  cannot  be  defended 
on  the  ground  that  the  house  occupied  by  her  was  at  one  time 
owned  by  her  husband,  on  ground  leased  by  him,  and  that  the 
house  had  been  sold  without  her  assent,  and  the  ground-lease 
assigned  to  one  and  the  same  person,  from  whom  they  had  leased 
the  premises ;  and  that,  during  all  of  this  time,  they  had  occupied 
them  as  a  homestead.^ 

I  Mann  v.  Rogers,  86  Cal.  816 ;  Spencer  v,  Geissman,  87  Gal.  96 ;  McClurken  9. 
McClurken,  46  HI.  827 ;  Brown  v.  Keller,  82  HI.  161. 
'  McClurken  v.  McClurken,  suprct. 
«  Brown  v.  Keller,  82  HI.  161. 
*  Ibid. 
»  Ibid. 
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ARTICLE   n. — HOT^fESTEAD  IN  EQUITABLE  ESTATES. 

§  170.  WUl  an  equitable  Estate  support  the  Homestead 
Right.  —  This  must  be  answered  in  the  affirmative.^  Thus  an 
equity  of  redemption  will  suppoiii  a  homestead  right.'  In  such 
case  the  mortgageor,  though  he  holds  subject  to  the  mortgage 
debt,  holds  his  homestead  paramount  to  his  other  creditoi-s.  In 
North  Carolina,  as  in  most  of  the  states,  a  mortgage  is  a  mere 
incumbrance  upon  a  man's  land,  given  as  a  security  for  the  debts 
therein  set  out ;  and,  if  he  can  discharge  the  incumbrance  by  the 
sale  of  the  land  outside  of  his  homestead,  or  in  any  other  way, 
creditors  who  are  not  secured  by  the  mortgage  have  no  ground, 
it  is  said,  upon  which  they  can  deprive  him  of  the  right  secured 
by  the  Constitution.'  And  so  will  possession  under  a  vei^bal 
contract  of  purchase  support  the  homestead  right.*  And  so  will 
possession  under  an  unexecuted  written  contract  of  purchase.* 

§  171.  Scope  and  Consequences  of  this  Rule.  —  In  one  case 
the  rule  is  said  to  be  that  '*  an  equitable  owner  of  real  estate  may 
occupy  and  hold  the  same  as  his  homestead,  subject  to  all  the 
rights,  privilegeR,  immunities,  and  disabilities  given  and  imposed 
by  the  homestead  exemption  laws."  *  And  the  cases  appear  to 
carry  out  this  doctrine.  Thus  it  is  held  that  a  husband  cannot 
release  his  homestead  right  in  an  equitable  estate  except  in  the 
mode  required  to  release  it  if  it  were  a  legal  estate  ;  and,  if  the 
statute  requires  the  joining  of  the  wife  in  a  deed  of  conveyance 
in  order  to  pass  the  homestead,  this  is  as  necessary  in  the  former 

^  Morgan  v.  Steams,  41  Vt  898 ;  Doane  v.  Doane,  46  Vt  485 ;  Oheatfaam  v.  Jonos, 
68  K  C.  168;  Wilder  v,  Haughey,  21  Minn.  101 ;  Hartman  v.  Munch,  21  Minn.  107 ; 
Fyffe  V.  Beers,  18  Iowa,  11 ;  Hewitt  v.  Rankin,  41  Iowa,  85 ;  Stinson  v,  Richardson. 
44  Iowa,  878;  McKee  r.  Wilcox,  11  Mich.  858;  Tarrant  v.  Swain,  15  Kan.  146; 
Moore  o.  Reaves,  15  Xan.  160;  Blue  v.  Blue,  88  HI.  9;  Allen  v.  rHawley,  66  HI.  164; 
Tomlin  v.  Hilyard,  48  HI.  800;  Bartholomew  v.  West,  2  Dili  298;  McCabe  v.  Max- 
zucheUi,  18  Wis.  478;  Orr  v.  Shraft,  22  Mich.  260.  Contra,  Oaraty  v,  DuBose,  5 
S.  0.  498;  McManus  v.  Campbell,  87  Texas,  267. 

'  Morgan  v.  Stearns,  aupra  ;  Doane  «.  Doane,  supra ;  Cheatham  v.  Jones,  supra, 

'  Cheatham  v.  Jones,  supra,  opinion  by  Pearson,  J. 

*  Fyffe  V.  Beers,  supra;  McKee  v,  Wilcox,  supra, 

^  Moore  v.  Reaves,  16  Kan.  160;  Allen  v.  Hawley,  66  111.  164;  Bartholomew  %• 
West,  2  DiU.  298 ;  McCabe  v.  Mazzuchelli,  18  Wis.  478.  Contra,  Garaty  v.  DuBose, 
6  S.  C.  498. 

*  Moore  v.  Reaves,  15  Kan.  158. 
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case  as  in  the  latter.^  So,  where  a  husband  and  wife  occupy  a 
homestead  held  by  title  bond,  part  of  the  purchase-money  re- 
maining unpaid,  the  husband  cannot  alien  his  interest  therein 
without  the  concurrence  of  his  wife  in  the  manner  required  where 
the  full  legal  title  is  in  him.*  Accordingly,  one  who  had  pur- 
chased, in  Minnesota,  school  lands  of  the  state,  partly  on  a 
credit,  and  received  the  usual  certificate  of  purcha«^e  therefor, 
could  not,  by  assigning  them  to  a  third  person,  his  wife  not  join- 
ing in  the  assignment,  pass  the  homestead  right  which  he  had 
acquired  in  such  land.' 

§  172.  Continued.  —  So,  where  a  married  man  who  was  in 
possession  of  land,  not  exceeding  in  quantity  and  value  what  is 
exempt  from  execution  as  a  homestead,  under  a  contract  to  pur- 
chase the  same,  surrendered  and  canceled  his  contract  of  pur- 
chase without  the  assent  of  his  wife,  it  was  held  that  such  sur- 
render was  invalid,  and  that  the  wife  might  file  a  bill  in  equity  in 
her  own  name  and  have  a  specific  performance  of  the  contract.* 
So,  where,  in  a  proceeding  in  chancery  by  husband  and  wife  to 
redeem  from  a  deed  in  the  nature  of  a  mortgage,  and,  to  avoid  a 
sale  of  their  homestead  under  a  deed  of  trust  containing  no  re- 
lease of  the  right,  the  husband  consented  to  a  decree  which  divested 
him  of  the  right,  it  was  held  that  the  husband,  by  consenting  to 
such  decree,  lost  his  right,  but  that  the  wife,  not  having  consented 
thereto  nor  relinquished  that  right  when  she  executed  the  deed 
of  tnist,  was  not  barred  by  the  decree  in  the  chancery  suit  from 
maintaining  a  bill  asserting  the  exemption.  It  is  said  to  be 
against  the  policy,  as  well  as  the  terms,  of  the  homestead  law  to 
permit  the  husband  to  deprive  the  wife  of  her  right  to  claim 
the  homestead,  except  by  removal  with  his  family  from  the  place. 
Therefore  he  can  make  no  stipulation  for  a  decree  that  will  de- 

1  Moore  v.  Beaves,  16  Kan.  168 ;  McCabe  v.  Mazzuchelli,  18  Wis.  478 ;  Wilder  v, 
Haughey,  21  Minn.  101;  Hartman  j.  Munch,  21  Minn.  107;  McKee  v.  Wilcox,  11 
Mich.  868 ;  Allen  v.  Hawley,  66  HI.  164. 

3  Stinson  v.  Richardson,  44  Iowa,  878. 

•  Wilder  v.  Haughey,  21  Minn.  101 ;  Hartman  r.  Munch,  21  Minn.  107 ;  McCabe  v, 
Mazzuchelli,  18  Wis.  478.  So  of  an  assignment  of  any  other  contract  of  purchase. 
Moore  v.  Reaves,  16  Kan.  160. 

«  McKee  v.  Wilcox,  11  Mich.  868. 
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prive  her  of  such  right.  If  it  can  be  done  by  decree,  she  must 
herself  consent  to  it.^  Another  application  of  the  doctrine  is 
found  ill  case  of  a  parol  partition  between  tenants  in  common, 
with  possession  in  conformity  therewith.  In  such  case  each  co- 
tenant  is  said  to  be  the  legal  owner  of  one-half  of  his  allotment 
and  equitable  owner  of  the  other  half,  so  that,  by  a  bill  in  equity, 
he  can  compel  a  conveyance  of  the  legal  title  from  the  other. 
Therefore,  since  the  homestead  right  attaches  to  equitable  as  well 
as  to  legal  estates,  either  co-tenant  may  claim  it  under  such  cir- 
cumstances.* And  whether  a  homestead  in  an  equitable  estate  is 
lost  by  abandonment  is  to  be  tested  by  the  same  rules  applicable 
to  homesteads  in  legal  estates.'  Such  a  homestead  is  not  lost 
by  failing  to  set  up  the  claim  of  homestead  before  an  assignee 
had  applied  to  the  court  for  leave  to  sell  the  premises.* 

ARTICLE  in.  —  Homestead  in  Life  Estates. 

§  174.   Will  a  liife  Estate  support  the  Homestead  Right? — 

It  has  been  held  that  it  will.*    The  word  <«  owner,"  in  such  stat- 

^  Allen  V,  Hawley,  66  111.  166. 
«  Tomlin  v,  Hilyard,  48  HI.  800. 

•  Fyffo  V.  Beers,  18  Iowa,  4. 

*  Bartholomew  v.  West,  2  DiU.  290. 

'  Deere  v.  Chapman,  25  HI.  610;  Potts  v.  Davenport,  79  111.  466.  The  i^asong 
adduced  in  support  of  this  conclusion  are  thus  given,  in  the  opinion  in  the  former 
case,  by  Breese,  J. :  ''The  'Homestead  Act'  provides  that,  in  addition  to  the  proper^ 
exempt  by  law  from  sale  under  execution,  there  shall  be  exempt  from  levy  and  forced 
sale  the  lot  of  ground  and  the  buildings  thereon  occupied  as  a  residence  and  owned 
by  the  debtor,  being  a  householder  and  having  a  family,  to  the  value  of  one  thousand 
dollars.  Scates'  Comp.  Stat  576.  The  question  arises  upon  the  definition  to  be  given 
to  the  word  'owner.'  The  appellant  contends  that  the  words  of  a  statute,  when  unam- 
biguous, as  in  this  statute,  should  be  taken  in  the  ordinary,  natural,  and  most  com- 
monly-received sense;  and,  so  taking  the  word  'owner,'  it  conveys  the  idea  of  absolute 
property,  and  nothing  less.  He  cannot  conceive  that  a  thing  should  be  owned  by  one 
person,  and  also  that  another  should  have  a  title  to  it ;  for,  although  different  interests 
in  the  same  subject-matter  may  be  owned  by  different  persons,  yet,  to  the  thing  itself, 
there  can  be  but  one  title  and  one  owner.  He  also  contends  that,  if  there  be  room 
for  construction,  such  a  statute  as  this,  giving  new  rights  and  immunities,  and  of 
doubtful  policy,  ought  not  thereby  to  be  extended  beyond  the  plain  import  of  the 
term  used,  and  that  this  statute,  being  in  derogation  of  the  common  law,  should 
be  construed  strictly  as  against  those  seeking  advantage  of  it.  We  fully  agree  with 
the  appellant  that,  where  the  words  of  a  statute  are  clear  and  unambiguous,  they 
must  be  taken  in  their  ordinary,  natural,  and  most  conmionly-received  sense,  and  tiiat 
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utes,  18  not  restricted  to  the  owner  of  .the  fee.  The  owner  of 
a  life  estate  is  the  owner  of  the  <^lot  of  ground  and  buildings 

statutes  in  derogation  of  the  common  law,  not  clearly  remedial  in  their  nature,  should 
be  construed  strictly  as  against  those  seeking  their  benefits.  But  are  the  words  of 
this  statute  so  clear  and  unambiguous  as  to  forbid  construction?  Ib  it  certain  the 
Li^islature  intended  by  the  term  *  owner '  to  embrace  only  the  absolute  owner  of  the 
fee?  The  law  recognizes  more  than  one  description  of  ownership,  both  in  real  and 
personal  property.  There  may  be  an  absolute  ownenhip  and  a  qualified  ownership 
of  both  descriptions  of  properly,  and  the  one  is  as  fiilly  recognized  as  the  other.  It  is 
true  a  fee-simple  estate  is  the  highest  estate  in  land  known  to  the  law;  yet  he  who 
owns  it  is  no  more  favored  in  the  law  than  he  who  owns  a  freehold  of  less  extant^  as 
an  estate  in  tail — for  one's  own  life  or  the  life  of  another — by  the  curtesy,  or  in 
dower.  The  owner  of  a  life  estate  in  land,  if  in  possession,  has  as  complete  dominion 
over  it  as  the  absolute  owner  of  the  fee  has  over  his  estate  in  possession.  He  is  the 
lord  and  master  during  the  continuance  of  his  term,  and  can  and  must  sue  for  *all 
injuries  to  it  or  trespasses  upon  it ;  he  in  reversion,  or  the  owner  of  the  fee,  having  no 
right  to  such  action,  and  being  himself  subject  to  the  action  of  the  owner  of  the  life 
estate  if  he  trespasses  upon  him.  Such  an  estate  can  be  sold  on  execution,  vmder  our 
general  execution  laws,  it  being  a  tenement  and  real  estate,  and  we  would  say  that  a 
fair  construction  of  the  Homestead  Act»  with  reference  to  the  objects  and  purposes  to 
be  accomplished  by  it,  would  embrace  within  it  the  estate  which  the  debtor  might 
own  m  the  lot  and  buildings  thereon,  and  occupied  as  a  residence,  and  which  could  be 
sold  on  execution.  The  object  of  the  law  most  clearly  is  to  secure  the  head  of  the 
family  in  the  possession  and  enjoyment  of  the  lot  and  buildings,  for  the  maintenance 
and  shelter  of  himself  and  flEunily  as  a  home,  without  any  special  regard  to  the  extent 
of  the  estate  or  the  title  by  which  he  owned  it  Owning  an  estate  for  his  own  life  in 
the  premises,  the  home  of  his  family,  we  do  no  violence  to  the  language  of  the  act  by 
considering  him  the  owner^  for  all  the  purposes  of  the  act,  and  the  property  vesting 
in  him  as  owner  according  to  the  nature  and  extent  of  his  estate.  He  is,  to  idl  intents 
and  purposes,  the  owner  of  the  immediate  freehold,  and  seized  thereof^  and,  as  such, 
must  be  protected  by  the  Homestead  Act;  and  this  is  neither  a  liberal  nor  a  forced 
definition  of  the  word  *  owner.'  It  seems  to  us  to  be  its  most  natural  meaning,  regard- 
ing, as  we  must,  the  purposes  and  objects  of  the  act  Though  this  act  may  be  said  to 
be  in  derogation  of  the  common  law,  and  an  innovation  upon  all  former  relations 
between  creditors  and  debtors,  giving  to  the  latter  new  rights  and  immunities,  yet  it 
does  not  follow  that  it  should,  not  receive  a  construction  so  liberal  as  to  advance  the 
object  contemplated  by  the  Legislature  in  passing  the  act  We  regard  the  statute  as 
remedial  in  its  nature — intending  to  remove  grievances  under  which  the  unfortunate 
labored,  and  to  save  them,  amid  all  their  losses  and  disasters,  a  shelter  for  the  family — 
a  home.  Being  remedial,  it  must  be  so  construed  as  most  effectually  to  meet  the 
benevolent  end  in  view,  without  departing,  however,  from  the  plain  and  obvious 
meaning  of  the  language  used  in  the  act  We  think  we  have  not  done  so  in  defining 
the  word  *  owner* — that  the  clear  legal  import  of  that  word  embraces  as  well  the  owner 
of  a  life  estate  in  land  as  the  owner  of  the  fee  therein.  The  statute  to  which  appellant 
has  referred  (ch.  106)  to  punish  trespassers  for  cutting  timbet*,  which  provides  that 
the  penalties  provided  in  it  shall  be  recoverable  by  an  action  of  debt  in  the  name  of 
the  owner,  and  the  decision  of  this  court  thereon — that,  to  entitie  a  person  to  recover 
these  penalties,  he  must  show  a  titie  in  fee  to  the  land — cannot  bear  upon  this  case, 
as  that  statute  is  highly  penal  in  its  character,  and  must  be  construed  strictly  for  all 
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thereon  '*  declared  to  be  exempt  by  the  Illinois  statute.    There- 
fore a  tenant  by  the  curtesy  is  within  the  statute.^ 


ARTICLE  IV. — Homestead  m  Leaskhold  Estates. 

§  176.  Will  a  Iiea4sehold  Bstate  support  the  Homestead 
Bight? —  This  question  has  likewise  been  answered  in  the  affirma- 
tive.* «*  The  head  of  a  family,"  say  the  court  in  the  first  case, 
**  who,  as  the  owner  of  a  homestead,  is  entitled  to  the  exemption 
provided  by  statute,*  is  not  limited  to  any  particular  estate, 
either  as  to  its  duration  or  extent.  The  homestead  is  liable  for 
taxes  and  subject  to  a  mechanic's  lien.*  Will  it  be  claimed  that 
the  house  used  as  a  home,  erected  on  leased  premises,  was  not 
liable  to  these  charges  ?  It  may  be  sold  to  satisfy  debts  created 
prior  to  the  passage  of  the  law,  or  prior  to  its  purchase,  but  not 
until  the  other  property  of  the  debtor  is  exhausted.  And  would 
it  be  claimed  that,  if  on  leased  premises,  it  was  liable  in  the  first 
instance,  and  with  reference  to  the  time  of  its  purchase?  Such 
a  construction  would  violate,  as  it  seems  to  us,  the  whole  spirit 
and  policy  of  the  law.  Not  only  so,  but  the  homestead  may  em- 
brace one  or  more  tracts  of  land  with  the  buildings  thereon ;  * 
and  the  term  *  land  *  includes  all  the  rights  thereto  and  interests 
therein,  equitable  as  well  as  legal  (ch.  8,  §  26).  Then,  again, 
the  interest  was  such  as  might  be  sold  under  execution  and 
redeemed  ;•  so  that  we  think  that  the  language  of  the  law  is  in 

purposeB.  This,  on  the  contrary,  is  of  a  beneficent  nature,  and  a  differeiit  rule  must 
prevail — one  that  will  advance  the  remedy  without  doing  violence  to  the  language 
used.  Without  any  strained  or  forced  construction  of  any  of  the  words  used  in  the 
act,  we  are  satisfied  the  Legislature  never  contemplated  that  the  owner  of  an  estate  in 
a  lot  and  dwelling  occupied  as  his  residence  should  own  an  estate  in  fee — a  less  estate 
will  protect  him.  Why,  it  might  be  asked,*  did  the  plaintiff  levy  upon,  sell,  and. 
become  the  purchaser  of  this  lot,  and  bring  his  ejectment  for  the  possession,  if  the 
defendant  did  not  own  the  property?  Had  he  succeeded  in  his  ejectment  suit,  would 
he  not  have  been  put  in  possession  and  become,  quoad  hoc,  the  owner?" 

*  Potts  V,  Davenport,  supra, 

'  Pelan  v,  BeBevard,  13  Iowa,  58 ;  Conklin  v.  Foster,  57  ni.  104;  Johnson  v.  Bidi- 
ardson,  88  Miss.  462.    But  see  Golwell  v.  Carper,  15  Ohio  St  279. 
»  Code  Iowa  1851, 

*  Ibid.,  i   1248. 

•  Ibid.,  2  1261. 

•  Ibid.,  i  1924. 
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accordance  with  its  reason  and  correct  policy.  It  is  certainly  as 
reasonable  and  consonant  with  the  whole  scope  and  purpose  of 
this  exemption  to  extend  it  to  a  mjiu  who  can  procure  a  possession 
for  a  term  of  years,  as  to  one  who  has  the  fee  simple/'  ^ 

§  177.  Reasons  of  the  Rule  —  Mississippi. — This  single 
question  was  presented  in  the  case  in  Mississippi,  and  it  received 
a  careful  discussion.  The  Mississippi  statute  was  entitled  "An 
act  to  exempt  from  sale  under  execution  certjiin  property  therein 
mentioned."  *  The  1st  section  declared  that  *'  eveiy  free  white 
citizen  of  this  state,  male  or  female,  being  the  head  of  a  family, 
shall  be  entitled  to  own,  hold,  and  possess,  free  and  exempt  from 
sale  by  virtue  of  any  judgment,  order,  or  decree  of  any  court  of 
law  or  equity  in  this  state,  founded  on  any  contract  made  after 
the  passage  of  this  act,  or  any  process  emanating  upon  the  same, 
one  hundred  and  sixty  acres  of  land  ;  provided  the  same,  or  any 
part  thereof,  shall  not  be  the  site  of  any  city,  town,  or  village." 
The  3d  section  provided  **  that  eveiy  head  of  a  family  who  shall 
reside  in  any  city,  town,  or  village  in  this  state  shall  be  entitled 
to  own,  hold,  and  possess,  free  from  sale  as  aforesaid,  lands 
within  such  city,  town,  or  village,  of  the  value  of  fifteen  hundred 
dollars,  exclusive  of  the  buildings  and  improvements  thereon, 
which  value  shall  be  ascertained  by  the  csish  valuation  of  three 
discreet  disinterested  freeholders  of  the  county,  under  oath,  to 
be  summoned  for  that  purpose  by  the  sheriff  or  other  officer." 
The  4th  section  used  the  terms  **  lot "  and  **  parcel  of  land,"  in- 
stead of  the  term  **  land,"  used  in  the  Ist,  and  **  lands  "  used 
in  the  3d,  section.  What,  then,  did  the  Legislature  mean  by 
those  terms,  *«  property,"  *«  land,"  «*  lands,"  "  lot,"  and  **  par- 
cel of  land?  "  And,  in  connection  with  these  words,  what  estate 
was  indicated  by  the  words  **  own,  hold,  and  possess?"  The 
court  answwed  these  questions  as  follows :  «*  The  term  land,  at 
common  law,  has  a  twofold  meaning.  In  its  more  general  sense 
it  is  held  to  comprehend  any  ground,  soil,  or  earth  whatsoever  — 
as  meadows,  pastures,  woods,  marshes,  furze,  etc'    In  its  more 

*  Phelan  v,  DeBevard,  18  Iowa,  68,  opinion  by  Wright,  J. 

*  Stat  Mifls.  January  22, 1841. 

*  1  Inst  4  a;  2  Bla.  Com.  18. 
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limited  sense,  the  term  ^  land '  denotes  the  quantity  j^nd  character 
of  the  interest  or  estate  which  the  tenant  may  own  in  lands. 
« The  land  is  one  thing,'  says  Plowden,  *  and  the  estate  in  the 
land  is  another  thing ;  for  an  estate  in  the  land  is  a  time  in  the 
land,  or  land  for  a  time.'  ^  When  used  to  describe  the  quantity 
of  the  estate,  '  land  '  is  understood  to  denote  a  freehold  esbite, 
at  the  least.*  The  manifest  object  of  the  Legislature  was  to 
secure  to  the  head  of  every  family  resident  without  the  limits  of 
any  city  or  town  in  the  possession  and  enjoyment  of  a  sufficient 
quantity  of  his  own  land  for  the  maintenance  of  himself  and  family ; 
or,  if  a  resident  of  any  city,  town,  or  village,  to  protect  and  secure 
him  in  the  possession  and  enjoyment  of  his  homestead.  It  is 
manifest  that  these  objects  could  not  be  fully  attained  unless  we  so 
construed  the  act  as  to  extend  the  exemption  to  all  cases  in  whidi 
the  head  of  a  family  might  own,  hold,  and  possess  any  estate  in 
lands  which  theretofore  was  subject  to  levy  and  sale  under  exe- 
cution. These  objects,  it  is  scarcely  necessary  to  say,  would  be 
so  frequently  defeated  as  to  render  the  act  itself,  to  a  great  extent, 
useless,  if  its  remedial  provisions  were  held  to  apply  alone  to 
lands  in  which  the  execution  debtor  held,  at  the  least,  a  freehold 
estate.  Any  person  holding  an  interest  in  land  for  years,  for  life,  or 
any  greater  estate,  freehold,  in  reversion  or  remainder,  is  held  to 
be  an  owner.*  The  Legislature,  therefore,  by  declaiing  that  the 
land  exempted  'shall  be  owned,  held,  and  possessed'  by  the  parties 
claiming  under  the  act,  clearly  did  not  intend  to  confine  its 
remedial  operation  to  cases  in  which  such  parties  held,  owned, 
or  possessed  an  estate  for  life,  or  any  greater  estate  of  freehold. 
And,  when  we  consider  the  objects  which  the  Legislature  evi- 
dently intended  to  accomplish,  it  appears  impossible  to  doubt 
that  the  term  '  land '  was  employed  in  its  general  and  popular 
sense  to  describe  the  particular  subject  of  property  which  was 
designed  to  be  brought  within  the  exemption  provided  in  the  act, 
and  not  to  define  the  nature  and  quantity  of  the  interest  or  estate 
which  was  intended  to  be  protected.  Indeed,  it  is  only  by  disre- 
garding the  manifest  objects  of  the  Legislature,  and  by  overlook- 

»  Plowd.  556. 

«  2  Bla.  Com.  18;  Shep.  Touch.  88. 

*  1  Hill.  Abr.  20;  EUU  v.  Welch,  6  Mass.  261. 
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ing  the  clear  distinction  between  the  impoit  of  this  term  when 
used  to  describe  a  subject  of  proporty,  and  when  it  is  employed 
to  define  the  estate  which  is  held  in  it,  that  any  misapprehension 
can  arise  in  regard  to  the  proper  construction  of  the  act.  We 
are,  therefore,  clearly  of  opinion  that  any  person  holding  an  in- 
terest in  lands  for  years,  for  life,  or  any  greater  estate  of  freehold, 
and  coming  within  the  conditions  of  the  statute,  is  entitled  to  the 
privileges  therein  named."  ^ 

§  178.  Continued —  Ohio.  —  A  case  in  Ohio  presents  a  some- 
what inverted  application  of  this  principle.  It  arose  under  a 
statute  which  provided  that  *'  any  person  owning  the  super- 
structure of  a  dwelling-house  occupied  by  him  or  her  as  a  family 
homestead  shall  be  entitled  to  the  benefit  of  this  act,  although 
the  title  to  the  land  on  which  the  same  may  be  built  shall  be  in 
another ;  and  lessees  shall  be  entitled  to  the  benefits  of  this  act 
in  the  same  manner  as  the  owner  of  the  freehold  or  inheritance, 
provided  nothing  herein  contained  shall  be  construed  to  prevent 
a  sale  of  the  fee  simple,  subject  to  such  lease."  ^  The  court 
say :  **  This  clause  of  the  statute  is  designed  for  the  benefit  of 
the  debtor ;  and  it  should  be  so  construed  as  to  effectuate,  and 
not  thwart,  its  object  and  policy.  And  yet  it  is  obvious  that,  if 
all  lessees,  whatever  may  be  the  character  of  their  buildings,  are 
compelled  either  to  regard  and  claim  their  tenancy  as  a  home- 
stead or  to  forego  the  benefit  alike  of  its  exemption  and  the 
further  exemption  of  personal  property  not  exceeding  three  hun- 
dred dollars  in  value,  then  the  mere  tenant  at  will  or  by  suffer- 
ance, dependent  entirely  on  the  mercy  of  his  landlord  for  the 
roof  that  shelters  himself  and  family,  may  be  placed  in  a  worse 
condition  than  the  head  of  a  family  who  has  no  pretense  of  a 
domicile  of  any  sort.  And  this  would  be  the  case  of  a  large 
class  of  ^  croppers,'  and  of  lessees  of  tenements  of  small  value 
from  month  to  month  and  from  year  to  year.  Such,  it  seems  to 
us,  could  not  have  been  the  intention  of  the  Legislature  ;  but  the 
intention,  we  think,  was  that  such  a  lessee  should  '  not  be  de- 
prived of  the  benefit'  of  claiming  his  tenancy  as  a  homestead  if 
he  shall  so  choose  to  claim  it ;  and,  if  he  shall  not  so  choose,  to 

1  Johnfion  v,  Bichardson,  88  Miss.  462,  opinion  by  Smith,  C.  J« 
*  2  Curwen'8  Bey.  Stat  Ohio,  1619,  i  6. 
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leave  him  the  benefit  of  holding  personalty  exempt  from  execu- 
tion not  exceeding  three  hundred  dollars  iu  value,  in  addition  to 
other  articles  exempted  by  other  statutes.  Any  other  construc- 
tion, it  seems  to  us,  would  tend  to  defeat  *the  beneficent  policy 
of  the  statute,"^ 


• 

ARTICLE  V, — Homesteads  in  Estates  m  Common. 

§  180.  The  Oajses  conflicting.  —  Will  an  estate  in  common 
support  a  right  of  homestead  in  one  of  the  co-tenants,  or  must 
it  be  an  estate  in  severalty?  The  cases  on  this  question  are 
conflicting.^  This  conflict  of  authority  renders  it  necessary  to 
exhibit  at  some  length  the  reasons  which  support  the  opposing 
conclusions. 

§  181.  Views  of  Mr.  Freeman.  —  A  careful  and  judicious 
writer,  who  has  given  to  this  subject  an  attentive  consideration, 
after  examining  the  cases,  expresses  his  own  views  as  follows : 
"  We  see  no  sufficient  reason,  even  in  the  absence  of  statutes 
directly  bearing  upon  the  subject,  for  holding  that  a  general 
Homestead  Act  does  not  apply  to  lands  held  in  co-tenancy.  The 
fact  that  a  homestead  claim  might  savor  of  such  an  assumption 
of  an  exclusive  right  as  is  inconsistent  with  the  rights  of  the 
other  co-tenant,  and  that  the  maintenance  of  such  claim  might 
interfere  >vith  proceedings  for  partition,  form  no  very  satisfactory 
reason  for  denjdng  the  exemption.  If  the  rights  of  the  other 
co-tenant  are  threatened  or  endangered,  he  alone  should  be  per- 

1  Colwell  V,  Carper,  16  Ohio  St  285,  opinion  by  Brinkerhoff,  C.  J. 

'  The  following  hold  that  an  estate  in  oommon  will  support  a  right  of  homestead  in 
one  of  the  co-tenants :  McGlary  v.  Bixby,  86  Yt  254 ;  Thorn  r.  Thorn,  14  Iowa,  49 ; 
Lacej  V.  Clements,  86  Texas,  668;  Williams  o.  Wethered,  87  Texas,  180;  Smith  v. 
Deschaomes,  87  Texas,  429 ;  Hewitt  v,  Rankin,  41  Iowa,  85,  44 ;  Tarrant  v.  Swain,  15 
Kan.  146;  Horn  v.  Tufts,  89  N.  H.  478;  Greenwood  v.  Maddox,  27  Ark.  660. 
And  the.  following  that  it  will  not:  Thurston  v.  Maddox,  6  Allen  427;  Wolf  v. 
Fleischacker,  5  Cal.  244 ;  Reynolds  v,  Pixley,  6  Cal.  165 ;  Kellesberger  v.  Copp,  6 
Cal.  565;  Bishop  v.  Hubbard,  28  Cal.  517;  Elias  v.  Yerdugo,  27  Cal.  418;  Seaton  v. 
Son,  82  Cal.  481 ;  Kingsley  v.  Kingsley,  89  Cal.  665;  Cameto  v.  Dupuy,  47  Cal.  79; 
Ward  V.  Huhn,  16  Minn.  159;  West  v.  Ward,  26  Wis.  580;  Lozo  v.  Sutherland,  8 
Mich.  Lawyer,  218;  Yentress  v.  Collins,  28  La.  An.  788;  Simon  v.  Walker,  28  La. 
An.  608 ;  Barron  v.  SoUibelloB,  28  La.  An.  855.  See,  also,  Bemis  «.  Driscoll,  101  Mass. 
421 ;  Amphlett  v.  Hibbard.  29  Mich.  298. 
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mi  tied  to  call  for  protection  and  redress.  The  law  will  not 
sanction  any  use  of  the  homestead  in  prejudice  of  his  rights.  But, 
as  long  as  his  interests  are  respected,  or  so  nearly  respected  that  he 
feels  no  inclination  to  complain,  why  should  some  person  having 
no  interest  in  the  co-tenancy  be  allowed  to  avail  himself  of  the 
law  of  co-tenancy  for  his  own,  and  not  for  a  co-tenant's,  gain? 
The  homestead  laws  have  an  object  perfectly  well  understood, 
and  in  the  promotion  of  which  courts  may  well  employ  the  most 
liberal  and  humane  rules  of  interpretation.  This  object  is  to 
assure  to  the  unfortunate  debtor  and  his  equally  unfortunate,  but 
more  helpless,  family  the  shelter  and  influence  of  home.  A  co- 
tenant  may  lawfully  occupy  every  parcel  of  the  lands  of  the  co- 
tenancy. He  may  employ  them,  not  merely  for  cultivation  or  for 
other  means  of  making  profits,  but  may  also  build  houses  and 
barns,  plant  shrubs  and  flowers,  and  surround  himself  with  all 
the  comforts  of  home.  His  wife  and  children  may  of  right 
occupy  and  enjoy  the  premises  with  him.  Upon  the  land  of 
which  he  is  but  a  part  owner  he  may,  and  in  fact  he  frequently 
does,  obtain  all  the  advantages  of  a  home.  These  advantages  are 
none  the  less  worthy  of  being  secured  to  him  and  his  family  in 
adversity  because  other  co-tenants  are  entitled  to  equal  advan- 
tages in  the  same  home.  That  he  has  not  the  whole  is  a  very 
unsatisfactory  and  a  very  inhumane  reason  for  depriving  him  of 
that  which  he  has."  ^ 

§  182.  Views  of  the  Supreme  Court  of  Kansas  in  Support  of 
the  Rule.  —  The  Supreme  Court  of  Kansas  say :  *«  Of  course  a 
tenant  in  common  can  obtain  no  such  homestead  iUvterest  as  will 
interfere  with  the  rights  or  interests  of  his  co-tenant,  or  any 
person  rightfully  holding  under  his  co-tenant.'  But  this  is  prob- 
ably the  only  limitation  upon  his  acquiring  a  homestead  interest 
in  such  property.  Third  parties  cannot  say  that,  because  a  ten- 
ant in  common  cannot  obtain  such  a  homestead  interest  as  will 
defeat  or  destroy  the  interest  of  his  co-tenant,  therefore  he  can- 
not obtain  any  homestead  interest  at  all.  Neither  can  his  co- 
tenant  question  his  right  to  acquire  a  homestead  interest  in  the 

1  Freeman  on  Co-tenancy  and  Partition,  {  64. 

*  See,  to  this  point,  Fei^uson  v.  Reed,  45  Texas,  574. 
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property  so  long  as  such  co-tenant  is  allowed  to  enjoy  all  his 
rights  and  privileges  in  and  to  said  property  as  a  co-tenant."* 

§  183.   The  contrary  Rule  foiinded  in  Convenience  merely. — 

We  shall  see,  by  examining  the  cases  which  hold  that  one  co- 
tenant  cannot  claim  a  homestead  in  an  estate  in  common  before 
partition,  that  the  reasons  given  for  so  holding  are  reasons  of 
convenience  merely.  Thus  a  Massachusetts  statute  accorded  to 
the  debtor  *'  a  right  of  homestead  in  the  farm  or  lot  of  land 
and  buildings  thereon  owned  or  rightly  possessed  by  him  as  a 
residence."  The  court  there  say:  **If  the  Legislature  had 
intended  to  include  ownership  or  possession  in  common,  they 
would  have  been  likely  to  make  provision  as  to  how  many  tenants 
in  common  may  have  homesteads  in  the  same  lot  or  building ;  to 
regulate  the  relations  existing  between  such  tenants  while  the 
estate  is  undivided,  and  to  mention  the  effects  of  partition.  It 
is  manifest  that  a  partition  might  greatly  increase  or  diminish  the 
value  of  a  homestead  estate,  or  destroy  it  altogether  in  some 
cases.  As  the  right  under  existing  statutes  is  not  created  by 
operation  of  law,  but  must  either  be  set  forth  in  the  deed  of 
conveyance  or  created  afterwards  by  a  declaration  in  writing, 
signed,  sealed,  acknowledged,  and  recorded,  there  will  probably 
be  no  serious  inconvenience  arising  from  a  more  restricted  inter- 
pretation, which  shall  require  the  person  who  is  about  to  create 
a  risrht  of  homestead  to  sever  his  interest  from  that  of  co-tenants. 
K  inconveniences  shall  arise,  they  may  be  remedied  by  legislation 
which  shall  meet  all  the  exigencies  of  such  cases.  The  best 
interpretation  which  the  court  are  able  to  give  the  statute  is  to 
limit  it  to  cases  of  sole  ownership  or  possession."' 

§  184.  Continaed  —  Views  of  the  Supreme  Court  of  Califor- 
nia.—  So,  the  California  court  say:  "The  statute  did  not 
contemplate  that  homesteads  should  be  carved  out  of  land  held 
in  joint  tenancy,  or  tenancy  in  common,  because  it  has  not  pro- 
vided any  mode  for  their  separation  and  ascertainment.     All  of 

1  Valentine,  J.,  in  Tarrant  v.  Swain,  15  Kan.  149. 

*  Thurston  v.  Maddocks,  6  Allen,  480,  opinion  by  Chapman,  X    See,  also,  Bemis  v. 
Driscoll,  101  Mass.  421 ;  97  Mass.  892 ;  28  La.  An.  608. 
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thtt  questions  of  excess  of  value,  appraisement,  and  division 
bet  wt<5Q  debtor  and  creditors  would  arise  only  to  give  complexity 
to  a  state  of  facts  for  which  no  provision  of  the  statute  seems  to 
be  adequate,  and  would  necessarily  force  into  litigation  or  —  at 
least,  into  care  and  trouble  —  the  innocent  co-tenants  who  would 
thus  be  subjected  to  annoyance  without  any  fault  of  their  own. 
If  tho  policy  of  the  law  was  to  extend  to  such  cases,  it  would  be 
more  clear  and  explicit  in  its  declarations,  so  that  joint  owners 
of  land  would  at  least  be  made  aware  of  an  additional  contin- 
gency attached  to  the  form  of  their  title."  ^ 

§  185.  Continaed — Views  of  the  Sapreme  Court  of  Wis- 
consin. —  «*  The  occupant,"  say  the  Supreme  Court  of  Wisconsin, 
**  need  not  have  a  perfect  title  ;  but,  whatever  his  interest  may 
be,  the  occupancy,  in  order  to  constitute  a  homestead,  must  be 
of  some  specific  portion  capable  of  being  set  apart  by  metes  and 
bounds,  and  thus  separated  from  that  which  is  not  exempt.  The 
law  allows  the  owner  to  select  the  portion  he  will  elaim  as  a 
homestead.  It  provides  that,  when  a  levy  is  made  upon  the  lands 
of  one  '  whose  homestead  has  not  been  selected  and  set  apart  by 
metes  and  bounds,'  he  may  then  make  his  selection  and  notify  the 
officer  what  he  regards  as  his  homestead.  It  further  provides 
that,  if  the  plaintiff  in  the  execution  is  dissatisfied  with  the  quan- 
tity thus  selected,  the  officer  shall  cause  a  survey  to  be  made, 
beginning  at  a  point  to  be  designated  by  the  owner,  and  set  off 
the  proper  amount,  in  a  compact  form,  including  the  dwelling- 
house.  It  is  obviously  impracticable  to  apply  any  of  these  pro- 
visions to  an  undivided  interest  in  real  estate.  The  debtor  owns 
nothing  in  severalty.  It  would,  therefore,  be  impossible  to  set 
off  to  him  any  specific  portion  which  might  not,  on  a  partition,  fall 
to  some  of  his  co-tenants.  In  all  cases,  therefore,  where  the 
land  is  large  enough  to  leave  the  debtor  more  than  the  quantity 
exempt  from  execution,  it  would  be  practically  impossible  to 
apply  the  provisions  of  the  exemption  laws  to  an  undivided 
interest.  And,  if  this  is  so,  it  shows  that  the  statute  intends  that 
the  claim  of  a  homestead  shall  be  made  only  in  respect  to  that 

'  1  Wolf  9.  Fleischacker,  6  CaL  245,  opinion  by  Heydenfeldt,  J. 
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which  a  party  owns  and  occupies  in  severalty.  ♦  ♦  •  Where 
the  whole  tract  of  land  owned  in  cominon  does  not  exceed  the 
amount  exempt  for  a  homestead,  there  might  be  no  difficulty  in 
separating,  for  the  simple  reason  that  there  would  be  nothing  to 
sepamte.  The  law  might  very  reasonably  provide  that  in  such 
case  the  undivided  interest  should  be  exempt.  So  it  might  also 
very  reasonably  provide  that  a  homestead  might  be  claimed  in 
any  undivided  interest,  establishing  at  the  same  time  some  mode 
by  which  it  should  be  set  apart  and  ascertained.  Perhaps  such 
provisions  would  be  no  more  than  the  spirit  of  the  constitutional 
provision  upon  this  subject  fairly  requires.  But  the  Legislature 
has  done  neither,  and  the  courts  cannot  supply  the  defect,  if  it  is 
one.''* 

§186.  Continaed  —  Rule  in  Yermont.  —  But  in  Vermont  and 
Iowa  the  force  of  these  reasons  is  denied,  or,  rather,  the  applica- 
bility of  them  to  their  statutes.  In  the  former  state  the  coui-t 
**  think  that  the  provisions  of  their  statute  are  adequate  to  ascer- 
tain and  set  out  the  homestead  right  in  such  a  case ;  but  they  also 
say  that  the  existence  of  the  right  ought  not  to  be  affected  by  the 
consideration  that  the  statute  is  defective  in  not  making  a  suitable 
and  adequate  provision jfer  some  other  case ;  "  ^  meaning,  no  doubt, 
the  case  of  a  partition  between  the  owner  of  the  homestead  and 
his  co-tenant  —  a  thing  with  which  the  creditor  has  nothing 
to  do. 

§  187.  Continaed  —  Iowa.  — In  the  leading  case  in  Iowa  the 
court  say:  "The  first  section  of  the  homestead  law  exempts 
from  judicial  sale  the  homestead  of  every  head  of  a  family,  when 
there  is  no  special  declaration  of  the  statute  to  the  contrai-y. 
The  only  exceptions  and  declarations  to  the  contrary  are  to  be 
found  in  sections  2280,  2281.'    Joint  tenancy  is  not  one  of  these." 

1  West  V.  Ward,  26  Wis.  680,  opinion  by  Paine,  J. 

>  McClary  v.  Bixby,  86  Yt  258.    And  see  Danforth  v.  Beattie,  48  Yt  188. 

*  These  exceptions  are  as  follows:  {  2280.  "But  the  homestead  is  liable  for  taxes 
accruing  exclusively  thereon,  and  the  whole,  or  a  sufficient  portion  thereof^  may  be 
sold  to  pay  the  same.  It  is  also  subject  to  mechanic's  liens  in  the  cases  provided  by 
law."  2  2281.  "It  may  also  be  sold  on  execution  for  debts  created  prior  to  the  pass- 
age of  this  law,  or  prior  to  the  purchase  of  such  homestead  (except  where  otherwise 
declared),  or  for  those  created  by  written  contract,  executed  by  the  persons  having  the 
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After  citing  the  reason  given  by  the  California  cases,  the  court 
proceeds  :  **  Can  such  a  reason  be  rendered,  in  view  of  the  pro- 
vision of  our  statutes?  Suppose  the  defendant,  before  his 
undivided  interest  was  attempted  to  be  extinguished  by  levy  and 
sale,  had  filed  a  petition,  setting  forth  in  connection  therewith 
his  homestead  right,  and  asking  that  in  the  partition  it  should  be 
respected  and  secured  to  him  —  could  it  not  have  been  done  with- 
out diminishing  or  interfering  with  the  just  rights  of  his  co- 
tenants?  If  the  land  should  be  found  divisible  without  prejudice 
to  the  parties,  it  is  competent  for  the  referees  to  allot  the  shares 
to  their  respective  owners  without  having  the  same  drawn,  etc. 
Section  3617  of  the  Revision  of  1860  declares  that,  for  good, 
sufficient  reasons  offered  to  the  court,  the  referees  may  be  directed 
to  allot  particular  portions  of  land  to  particular  individual?. 
Under  the  discretion  and  power  given  to  referees  by  this  section, 
through  the  court,  we  do  not  see  why  the  homestead  may  not 
be  awarded  to  the  proper  owner  or  tenant  without  the  slightest 
detriment  to  his  co-tenants.  Independently  of  any  homestead 
right,  it  has  been  held  by  some  courts  that,  where  one  of  the 
joint  tenants  had  made  valuable  improvements,  on  partition  sub- 
sequently made  he  would  be  entitled  to  that  part  on  which 
improvements  had  been  made,  or  to  compensation.*  Such  a 
ruling  is  founded  in  obvious  justice  and  reason.  The  homestead 
right  is  derived  alone  from  the  statute,  but  cannot  be  claimed 
and  enforced  bv  one  tenant  in  common  to  the  detriment  of  his 
co-tenants.  Hence,  if  he  should  happen  to  have  erected  and 
occupied  a  homestead  on  a  piece  of  land  which  could  not  be 
partitioned  without  great  prejudice  to  his  co-tenants,  it  would 
have  to  be  sold  ;  but,  in  that  event,  the  court  would  see  that  the 
value  of  the  homestead  and  improvements,  distinct  from  the 
land,  would  be  secured  to  the  party  at  whose  expense  and  labor 
they  had  been  made."* 


power  to  oonyey,  and  expressly  stipulating  that  the  homestead  is  liable  therefor.  But 
it  shall  not  in  such  cases  be  sold  except  to  supply  the  deficiency  remaining  after 
exhausting  the  other  property  of  the  debtor  which  is  liable  to  execution."  Bev. 
Iowa,  1860. 

1  Citing  Bobinson  v.  McDonald,  11  Texas,  885. 

*  Thorn  v.  Thorn,  14  Iowa,  64,  opinion  by  Lowe,  J. 
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§  188.  Result  of  denylngr  Homestead  In  Estates  in  Com- 
mon. —  One  can  easily  imagine  cases  where  the  rule  that  there 
can  be  no  homestead  in  estates  held  in  common  would  work 
peculiar  hardship  to  poor  debtors,  and  defeat  the  apparent 
purposes  of  the  homestead  laws.  Thus,  the  parents  die,  leaving 
two  sons,  their  sole  heirs,  in  possession  of  the  home  farm. 
They,  finding  the  premises  incapable  of  an  equitable  paitition 
without  sale,  and  knowing  that  the  property  would  be  sacrificed 
by  sale,  determine  to  reside  together,  with  their  respective 
families,  in  the  common  dwelling,  and  work  the  farm  in  com- 
mon. Under  the  view  animadverted  upon,  neither  can  claim  a 
homestead  therein  as  against  creditors,  although  the  value  of 
his  interest  is  less  than  the  value  of  the  statutory  exemption. 
But  it  is  not  necessary  to  search  the  imagination  for  hard  case, 
for  the  books  furnish  them.  Thus,  in  one  case,  the  right  of 
homestead  was  denied  in  lands  held  by  a  hvsbandy  his  wife^ 
and  their  child^  as  tenants  in  common.^  It  was  also  denied,  in 
favor  of  a  creditor,  to  a  tenant  who  was  the  sole  occupant  of 
premises,  holding  title  to  an  undivided  seventeen-eighteerUJis  of 
the  entire  estate,  which  title  he  had  purchased  under  the  belief 
that  he  had  acquired  the  entire  estate.'  The  absurdity  of  such 
rulings  is  illustrated  by  the  fact  that,  if  he  had  been  a  naked  tres- 
passer disputing  the  title  of  the  real  owner,  the  same  court 
would  have  accorded  to  him  the  benefit  of  the  exemption  as 
against  his  creditor.' 

§  189.  Whether  Alienation  of  undivided  Interest  destroys 
Homestead.  —  And  where,  when  acquired,  the  homestead  was 
held  in  severalty,  the  conveyance  of  an  undivided  interest  was 
deemed  an  abandonment,  because  it  turned  it  into  a  co-tenancy.* 
Exactly  the  reverse  has  been  held  in  New  Hampshire*  and  in 
Texas .^  In  the  latter  state  a  husband  and  wife  conveyed,  in  the 
manner  prescribed  by  statute  for  passing  title  to  the  homestead, 

»  Giblin  v,  Jordan,  6  Cal.  417. 

•  Seaton  v.  Son,  82  Cal.  481. 

•  Spencer  r.  Geissman,  37  Cal.  99;  Brooks  v,  Hyde,  87  Cal.  878. 

•  Killersberger  v,  Kopp,  6  Cal.  666. 
6  Horn  V.  Tufts,  39  N.  H.  478. 

•  Fei^uson  v.  Reed,  46  Texas,  6S4. 
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an  undivided  interest  in  property  which  formed  a  part  of  their 
homestead,  and  the  purchaser  sued  for  partition.  It  was  held 
that  the  right  of  homestead  in  the  premises  was  no  defense  to 
the  action.  The  court  said :  **  The  objection  that  the  land  was 
a  part  of  the  appellant's  homestead  resolves  itself  into  the 
assertion  of  this  broad  proposition :  that,  where  there  is  not  more 
than  two  hundred  acres  in  the  entire  tract,  if  one  tenant  in  com- 
mon goes  into  possession  and  resides  upon  the  land  with  his 
family,  it  becomes  his  homestead,  and  a  partition  cannot  be  had  at 
the  instance  of  the  other  part  owners,  through  the  court.  And 
especially  is  this  the  case  when,  from  its  nature,  the  property  is 
not  susceptible  of  an  actual  division.  The  constitutional  inhibi- 
tion against  the  forced  sales  of  homesteads,  it  is  believed,  has  no 
application  to  such  a  case,  and  can  be  given  no  such  unreason- 
able and  inequitable  construction.  The  right  of  the  occupant,  in 
whatever  light  we  regard  it,  can  only  extend,  as  between  the 
co-tenants,  to  his  part  of  the  land.  No  right  of  homestead  can 
attach  to  land  which  he  does  not  own.  Certainly  it  would  in 
effect  do  so  if,  by  reason  of  his  homestead,  he  could  deprive  the 
other  co-tenants  of  the  use  and  enjoyment  of  their  parts  of  it."  ^ 


ARTICLE  VI.  —  Exemptions  out  of  Personalty  held  in  Common. 

§  192.  Sach  Exemptions  upheld. — Reminding  the  reader 
that  **  a  tenancy  in  common  may  exist  in  every  species  of  prop- 
erty, real,  personal,  or  mixed, ^  and  that  there  is  a  marked  dis- 
tinction between  the  interest  of  a  tenant  in  common  and  that  of 
a  partner,  we  proceed  to  state  that,  although  it  is  held  in  Califor- 
nia that  there  can  be  no  homestead  in  estates  held  in  joint  ten- 
ancy, or  in  common,*  and  none  in  a  partnership  estate,*  yet  the 
same  court  holds  that  personal  property,  which,  under  the  stat- 
ute of  that  stjite,  is  exempt  from  execution,  is  none  the  less 
exempt  because  the  debtor  owns  but  an  undivided  interest  in  it. 


*  Fei^uaon  v.  Reed,  46  Texas,  584,  per  Moore,  J. 

*  Freeman  on  Co-tenancy  and  Partition,  J  88. 
»  Supra,  {  180. 

*  Kingsley  v,  Kingsley,  89  Cal.  666. 
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in  common  with  a  stranger  to  the  judgment.'  The  same  point 
was  ruled  in  the  same  way  in  a  case  in  New  York,  under  a  stat- 
ute exempting  *«  a  team  owned  by  a  person  being  a  house- 
holder," the  coui-t  holding  that  a  debtor  who  **  is  but  a  part- 
owner  is  within  the  meaning  and  object  of  the  statute  as  much 
as  though  he  owned  the  whole  team  alone.  To  hold  that,  if  a 
poor  man  be  able  to  own  a  team  by  himself,  it  shall  not  be  liable 
to  sale  under  execution,  but,  if  he  be  too  poor  to  own  it  alone, 
and  joins  another  poor  man  in  making  the  purchase,  so  that  each 
has  but  half  the  benefit  contemplated  by  the  Legislature,  then 
neither  shall  be  entitled  to  the  exemption,  would,  in  my  judg- 
ment," said  the  learned  judge  who  delivered  the  opinion,  "  be  a 
most  unreasonable  interpretation  of  the  law."^ 


ARTICLE  VII.  —  Exemptions  out  op  Partnership  Assets. 

§  194.  Sach  Exemptions  generally  denied.  —  Do  the  same 
principles  apply  where  a  single  partner  claims  exemptions  out 
of  partnership  assets,  or  where  a  partnership  firm  claims  out  of 
such  assets  the  exemption  allowed  to  a  single  debtor?  If  the 
question  were  res  Integra^  we  should  feel  no  doubt  that  it  ought 
to  be  answered  in  the  affirmative,  since  it  clearly  seems  to  have 
been  the  design  of  the  Legislatures  to  protect  to  a  defined  extent, 
in  the  hands  of  a  debtor,  whatever  is  vendible  under  an  execution 
as  his  ;  and  the  fact  that  a  man  has  his  available  means  invested 
in  a  partnership  venture  does  not  imply  that  he  will  be  any  the 
less  in  need  of  the  legislative  bounty.  But  it  will  not  be  neces- 
sary to  enlarge  this  discussion  (1),  because  the  subject  has  been 
gone  over  in  the  preceding  subdivisions,    and  (2)  because  the 

^  Senranti  v.  Lusk,  48  Cal.  238.  The  property  in  question  in  this  case  consisted  of 
a  span  of  horses,  harness,  and  wagon,  used  in  carrying  v^etables  from  a  farm  to 
market. 

*  Radcliff©.  Wood,  25  Barb.  62;  Albany  General  Term,  1867;  Wright,  Harris,  and 
Gould,  JJ. ;  opinion  by  Harris,  J.  It  may  be  observed  here  that,  although  the  horse 
in  question  in  this  case  is  spoken  of  in  one  place  by  the  reporter  as  ^^ partnerafup 
property,''  yet  nothing  appears  in  the  case  resembling  a  commercial  partnership.  On 
the  other  hand,  "the  defendants  proved  facts  tending  to  show  that  the  plaintiff  and 
Shultis  owned  the  horse^as  tenants  in  common.**  And  this  was  evidently  the  theory 
of  the  case  all  round.  I  have,  therefore,  cited  this  case  here,  and  not  under  the  next 
subdivision. 
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conits  have,  by  a  very  decided  weight  of  authority,  settled  the 
doctrine  that  those  statutes  do  not  contemplate  the  setting  apart 
of  exempt  property  out  of  pai-tnership  assets.  The  cases  will 
be  adverted  to  further  on. 

§  195.  Difference  between  Title  of  Partner  and  Title  of  Co- 
tenant.  —  The  difference  between  the  title  of  a  partner  and  that 
of  a  tenant  in  common  is  very  marked.  We  will  advert  to  but 
one  or  two  points  of  divergence :  First,  a  partner  enjoys  a  limited 
right  oi  survivorship — that  is,  he  may  wind  up  the  estate,  and  is 
entitled  to  hold  possession  of  the  assets  for  that  purpose,  but,  this 
being  done,  he  must  pay  over  the  severable  interest  of  his  deceased 
partner  to  his  personal  representative ;  ^  but  in  tenancy  in  com- 
mon there  is  no  survivorship.*  Second,  a  partner  cannot,  without 
the  consent  of  his  copartners,  convey  to  a  stranger  his  interest  in 
the  partnership  assets,  for  the  nature  of  every  full  partnership  im- 
plies a  contribution  by  each  partner  of  his  personal  services  and  of 
his  personal  credit ;  and  it  is,  hence,  obvious  that  he  cannot,  with- 
out consent  of  his  copartners,  or  unless  this  privilege  is  accorded  to 
him  in  the  articles  of  copartnership,  substitute  a  stranger  to  the 
position  he  thus  occupies.  But  a  tenant  in  common  is  at  liberty 
to  convey,  to  any  one  he  chooses,  his  undivided  interest,  and  his 
grantee  may  demand  partition.  He  '*  buys  in,  or  sells  out,  or 
incumbers  his  interest  at  pleasure,  regardless  of  the  knowledge, 
or  consent,  or  wishes  of  his  co-proprietors,  and  without  affecting 
the  legal  relations  existing  between  them  beyond  the  going  out 
of  one  and  the  coming  in  of  another.  This  cannot  be  done  where 
a  copartnership  exists.  Oiie  cannot  buy  in  or  sell  out  of  a  part- 
nership  at  pleasure.  Such  an  act  would,  of  itself,  work  a  dissolu- 
tion of  the  partnership,  and  necessitate  its  final  settlement  and 
closing  out.  A  tenancy  in  common  results  from  a  rule  of  law  by 
which  it  is  also  controlled  and  governed.  A  partnership,  on  the 
contrary,  is  the  result  of  agreement  between  parties,  which  also 
supplieis  the.  rules  for  its  government.  The  former  relation  is 
undisturbed  by  a  change  of  tenants,  but  the  latter  admits  of  no 
change  as  to  its  members ;  and,  where  a  change  takes  place  by  the 

»  Dyer  v.  Clark,  6  Mete.  562. 
s  Fond  9.  Kimbiai,  101  Mass.  106. 
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consent  and  agreement  of  all  the  pailies  concerned,  the  old  firm 
is  thereby  dissolved  and  a  new  one  created.  Thus  the  incidents 
annexed  to  each  have  a  different  origin,  and  are  diverse.  Also, 
the  proceedings  for  a  dissolution  of  these  relations  are  different, 
and  are  grounded  upon  entirely  different  facts.  As  to  the  first, 
the  mere  desire  of  one  of  the  tenants  is  sufficient  to  set  the  courts 
in  motion ;  but,  as  to  the  latter,  cause  must  be  shown.'*  ^  Third, 
in  order  to  sever  the  interest  of  a  partner  from  that  of  his  copart- 
ners, an  accounting  between  the  partners  is  necessary ;  but  the 
interest  of  a  co-tenant  is  ordinarily  severed  by  9.  partition  merely.' 

§  196.  Singrle  Partner  cannot  claim  ESxemption  oat  of  Firm 
Assets.  —  That  a  single  partner  cannot  claim  an  exemption  out 
of  unsevered  partnership  assets  is  settled  by  a  decided  weight  of 
authority.' 

§  197.    Reasons  given  for  the  Rule  —  Pond  v.  Kimball. — 

Among  the  cases  which  unite  in  declaring  this  rule,  the  best  dis- 
cussion of  the  question  is,  perhaps,  found  in  the  case  in  Massachu- 
setts. **  There  are  many  difficulties,"  said  the  court,  **in  the 
way  of  applying  it  [the  exemption  law]  to  the  case  of  copart- 
ners and  joint  owners,  and  these  difficulties  we  find  to  be  insu- 
perable. Property  purchased  with  the  joint  funds  of  the  firm, 
and  constituting  a  portion  of  its  capital,  must  necessarily  be  sub- 
ject to  all  the  incidents  of  partnership  property.  On  the  decease 
of  one  member  of  the  firm  it  would  go  to  the  surviving  member, 
and  he  would  have' a  right  to  hold  it,  to  be  used  in  settling  the 
affairs  of  the  concern  and  paying  its  debts.  In  the  case  of  nu- 
merous partners,  can  it  be  said  that  each  would  have  the  right 

^  Bradley  v,  Harkness,  26  Cal.  77,  opinion  by  Sanderson,  0.  J. 

*  For  a  clear  discussion  of  these  distinctions  the  reader  is  advised  to  consult  the 
learned  and  accurate  treatise  of  Mr.  Freeman  on  Go-tenancy  and  Partition,  {{  111 
et  8eg» 

»  Re  Handlin,  8  Dill.  290;  Pond  v.  Kimball,  101  Mass.  106;  Guptil  v,  McFee,  9 
Kan.  80 ;  Re  Smith,  2  Hughes,  807 ;  Bonsall  v.  Conely,  44.  Pa.  St  447 ;  Wright  v. 
Pratt,  81  Wis.  99 ;  Re  Price,  6  N.  B.  R.  400 ;  Re  Blodgett,  10  N.  B.  R.  146 ;  a^g  v. 
Houston,  1  Phila.  Rep.  862;  a.  c,  9  Leg.  Int  67;  Kingsley  v.  Kingsley,  39  OaL  665; 
Russell  V,  Lennon,  89  Wis.  670  (overruling  Gilman  v.  Williams,  7  Wis.  829) ;  Amph- 
lett  V.  Hibbard,  29  Mich.  298;  The  State  v.  Spencer,  64  Mo.  866;  Gkiylord  v.  Imhofi; 
26  Ohio  St.  817 ;  Re  Boothroyd,  14  K  B.  R.  228 ;  Rhodes  «.  WUliams,  12  Nev.  20,  28. 
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to  claim,  as  exempt  from  attachment  for  the  joint  debts,  one 
hundred  dollars'  woilh  of  material  and  stock ;  or  is  the  whole 
firm  to  be  considered  as  one  debtor  only  ?  Does  the  exempted 
property,  in  that  case,  belong  to  the  partners  jointly,  or  does 
each  take  a  separate  share?  It  appears  to  us  that  the  statute 
is  intended  to  apply  only  to  the  case  of  a  single  and  individual 
debtor.  The  exemption  which  it  gives  is  strictly  personal.  The 
statute  speaks  in  the  singular  number  throughout,  unless,  possi- 
bly, the  clause  as  to  fishermen^  be  an  exception.  Its  apparent 
object  is  to  secure  to  the  debtor  the  means  of  supporting  himself 
and  his  family,  by  following  his  trade  or  handicraft,  with  tools 
belonging  to  himself.  It  also  provides  that  his  family  are  to  be 
secured  in  the  enjoyment  of  certain  indispensable  comfoi'ts  and 
necessaries  out  of  his  property.  But  property  belonging  to  the 
firm  cannot  be  said  to  belong  to  either  partner  as  his  separate 
property.  He  has  no  exclusive  interest  in  it.  It  belongs  as 
much  to  his  partner  as  it  does  to  him,  and  cannot,  in  whole  or 
in  part,  be  appropriated  (so  long  as  it  remains  undivided)  to 
the  benefit  of  his  family.  It  may  be  wholly  contingent  and 
uncertain  whether  any  of  it  will  belong  to  him  on  the  winding-up 
of  the  business  and  the  settlement  of  his  accounts  with  the  firm. 
The  exemption,  in  our  opinion,  is  several,  and  not  joint.  It 
applies  to  the  debtor  in  the  singular  number,  and  is  personal 
and  individual  only.  If  he  desires  to  form  a  partnership,  and 
combine  his  means  with  those  of  one,  or  more  than  one,  other 
person,  he  must  take  the  precaution  to  retain  exclusive  owner- 
ship of  his  tools  and  implements,  allowing  the  use  of  them  to 
his  associates,  or  he  will  lose  entirely  the  benefit  of  the  statutory 
exemptions  as  to  that  kind  of  property.'* ' 

§  198.    Reasons  for  the  Rule  continaed  —  Gaptil  v.  McFee* 

—  The  Supreme  Court  of  Kansas,  in  discussing  the  rule,  say 
that  they  could  not,  if  they  would,  add  anything  to  the  fore- 
going reasons  given  by  the  Massachusetts  court.     **  That  our 

1  Gten.  Stat.  Mass.,  ch.  188,  {  82,  cl.  9. 

*  Pond  o.  Kimball,  101  Mass.  105,  opinion  by  Ames,  J.  In  Russell  v.  Lennon,  89 
Wis.  574,  the  opinion  is  expressed  by  Ryan,  G.  J.,  that  the  difficulties  thus  expressed 
by  the  Massachusetts  court  are  insuperable.  In  Graylord  v,  Imhoff,  26  Ohio  St  817, 
similar  reasons  are  expressed  by  Gilmore,  J.,  in  very  forcible  language. 
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statute,*'  continued  the* court,  "exempts  property  in  favor  of 
individuals  only,  and  not  in  favor  of  copartnerships  or  corpora- 
tions, we  would  suppose  would  be  hardly  controverted  ;  and  yet 
it  seems  to  be  controverted  in  this  very  action.  The  plaintiffs  in 
this  action  sue  jointly,  as  partners.  They  cLiim,  as  partners, 
that  the  property  is  exempt.  The  property  has  never  been 
divested  of  its  partnership  character.  Now,  if  it  be  admitted 
that  our  statute  exempts  property  in  favor  of  a  copartnership  or 
corporation,  will  it  be  claimed  that  such  copartnership  or  cor- 
poration may  take  four  hundred  dollars'  worth  only  of  stock  in 
trade,  as  an  individual  may,  or  will  it  be  claimed  that  such 
copartnership  or  corporation  may  take  an  amount  equal  to  four 
hundred  dollars  for  each  individual  member  of  the  copartnei^ship 
or  corporation,  let  the  number  of  such  members  be  great  or 
small  ?  And  how  is  it  to  be  determined  whether  the  copartner- 
ship or  corporation  will  desire  to  reserve  anything  as  exempt? 
May  a  majority  of  the  members  determine  the  matter?  Or  may 
those  who  own  an  interest  greater  than  one-half  determine  the 
matter?  And  will  the  minority,  or  those  who  represent  the  less 
interest,  be  governed  by  the  majority,  or  those  who  represent  the 
greater  interest,  or  vice  versa  f  If  one  portion  of  the  members 
is  not  to  be  governed  by  the  other  portion,  or  if  four  hundred 
dollars'  worth  of  property  is  to  be  exempt  in  favor  of  some  of 
the  members  and  not  in  favor  of  others,  how  is  the  exempted 
property  to  be  separated  from  the  balance?  Can  the  officer  effect 
the  separation?  Can  any  number  of  the  membei*s  less  than  a 
majority,  or  can  even  a  majority,  do  it?  Some  of  the  members 
may  have  a  great  interest  in  the  copartnership  or  corporation ; 
others  may  have  only  a  small  interest.  Some  members  of  a 
copartnership  have  only  a  slight  interest  in  the  profits  of  the 
business.  But,  if  we  adopt  the  theory  —  which  is  the  true  one — 
that  the  exemption  is  in  favor  of  individuals  only,  and  not  in 
favor  of  copartnerships  or  coi^porations,  we  are  equally  led  to 
the  conclusion  that  partnership  property  is  not  exemi3t  from 
execution.  *  ♦  ♦  Suppose  the  firm  should  consist  of  twenty 
members ;  could  they  hold,  in  the  aggregate,  $8,000  worth  of 
*  stock  in  trade '  exempt  from  execution,  and  continue  to  do 
business  on  it  without  paying  their  partnership  debts,  or  would 
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they  be  confined  to  $400  worth?  And  suppose  that  nineteen  of 
the  members  had  no  property  in  the  world  not  exempt  from 
execution,  and  that  the  twentieth  one  had  an  abundance  outside 
of  the  copartnership  property;  could  these  nineteen,  by  claiming 
their  exemptions,  compel  the  twentieth  one  to  pay  all  the  copart- 
nership debts?  And  suppose  this  twentieth  one  owned  nearly 
all  the  capital  that  had  been  put  into  the  copartnership ;  could 
the  nineteen  hold  their  exemptions,  not  only  as  against  the 
creditors  of  the  firm  and  others,  but  also  against  this  twentieth 
member?  We  think  not.  One  partner  has  just  as  much  right 
to  control  the  disposition  of  partnership  property  as  another. 
One  partner  has  just  as  much  right  to  say  that  a  certain  specific 
article  of  partnership  property  shall  not  be  exempt  as  another 
has  to  say  that  it  shall  be  exempt.  In  fact  he  has  a  better  right, 
for  the  partnership  was  certainly  not  created  for  the  purpose  of 
holding  property  exempt  from  execution.  If  a  party  desires  to 
retain  his  personal  property  as  exempt  from  execution,  he  must 
either  not  put  it  into  a  copartnership  or  he  must  get  it  out  of  a 
copartnership,  and  make  it  his  own  exclusively,  before  an  execu- 
tion against  the  firm  is  levied  on  it.  If  the  execution  should  be 
against  him  alone,  we  of  course  express  no  opinion.  Neither 
do  we  express  any  opinion  where  his  interest  in  the  property  is 
fixed  and  certain  —  as  a  joint  interest,  or  an  interest  in  common, 
or  an  interest  consisting  of  an  aliquot  part  —  and  not  merely  a 
contingent  copaitnership  interest."^ 

§  199.  Reasons  for  the  Bole  continued  —  Gleggr  ▼•  Hons- 
ton.  —  In  Clegg  v.  Houston,  determined  in  the  District  Court  of 
Philadelphia,  on  a  point  reserved,  the  reasoning  is  quite  as  forci- 
ble :  **  No  one  of  the  members  of  a  copartnership  has  a  separate 
property  in  the  partnership  effects.  The  ownership  is  a  joint 
one,  and  resides  in  the  firm.  The  partnership  effects  are  pri- 
marily liable  for  partnership  debts,  so  that  a  sale  under  an 
execution  against  one  of  the  partners  does  not  enable  the  pur- 
chaser to  demand  the  possession  of  anything  corporally  set  up 
for  sale.     It  may  be  levied  on  the  next  moment  for  a  partnership 

1  Guptil  V.  McFee,  9  Kan.  8&-S7,  opinion  by  Valentine,  J. 
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debt,  and  the  right  to  possess  and  retain  it  will  be  acquired  at 
once  by  the  sheriff's  vendee.  If,  therefore,  the  individual  pait- 
ner  could  require  delivery  by  the  sheriff  of  partnership  effects 
seized  on  execution  for  a  partnership  debt,  he  would  be  enabled 
to  possess  himself  of  property  that  he  never  owned  before,  and 
for  which,  as  an  individual,  he  has  given  no  value ;  and,  in  case 
another  of  the  firm  should  happen  to  have  private  property  worth 
three  hundred  dollars,  for  which  he  obtained  exemption,  his  co- 
partner, who  might  be  so  fortunate  as  to  have  none  in  his  own 
right,  could  extract  three  hundred  dollars'  worth  of  the  partner- 
ship effects  from  the  grasp  of  the  execution,  and,  consequently, 
from  the  reduction  of  the  partnership  liabilities,  and  hold  the 
same  to  the  common  detriment  as  well  of  his  copartners  as  of 
their  joint  creditors.  No  such  injustice  could  have  been  intended 
by  the  Legislature,  and  there  is  nothing  in  the  language  of  the 
act  of  Assembly  which  gives  countenance  to  such  an  idea.  The 
letter  and  spirit  of  the  enactment  are  entirely  consonant  with  the 
plain  principles  of  justice."  ^ 

§  200.  Reasons  drawn  from  the  Phraseology  of  the  Bank- 
rupt Act.  —  In  passing  upon  the  question,  in  view  of  the  provisions 
of  the  Bankrupt  Act  relating  to  the  exemptions  allowed  the  bank- 
rupt, the  judges  say  that  **  the  words  of  the  act  of  Congress  man- 
ifestly refer  only  to  separate  property  of  the  debtor."  *  **  By  the 
thirty-sixth  section  of  the  Bankrupt  Act,"  •  said  another  judge, 

*  Clegg  V,  Houston,  1  Phila.  Rep.  358 ;  Phila.  DU.  Ct,  opinion  by  Stroud,  J. 

«  Re  Hafer,  1  N.  B.  R  647,  Cadwalader,  J. 

'  The  language  of  this  section,  as  it  stood  in  the  Statutes  at  Large,  was  as  follows: 
''That,  where  two  or  more  persons  who  are  partners  in  trade  shall  be  adjudged  bank- 
rupt, either  on  the  petition  of  such  partners  or  any  one  of  them,  or  on  the  petition  of 
any  creditor  of  the  partners,  a  warrant  shall  issue  in  the  manner  provided  by  this  act, 
upon  which  all  the  joint  stock  and  property  of  the  copartnership,  and  also  all  the 
separate  estate  of  each  of  the  partners,  shall  be  taken,  excepting  such  parts  thereof  as 
are  hereinbfifore  excepted ;  and  all  the  creditors  of  the  company,  and  the  separate 
creditors  of  each  partner,  shall  be  allowed  to  prove  their  respective  debts;  and  the 
assignee  shall  be  chosen  by  the  creditors  of  the  company,  and  shall  also  keep  separate 
accounts  of  the  joint  stock  or  property  of  the  copartnership  and  of  the  separate  estate 
of  each  member  thereof;  and,  after  deducting  out  of  the  whole  amount  received  by 
such  assignee  the  whole  of  the  expenses  and  disbursements,  the  net  proceeds  of  the  joint 
stock  shall  be  appropriated  to  pay  the  creditors  of  the  copartnership,  and  the  net  pro- 
ceeds of  the  separate  estate  of  each  partner  shall  be  appropriated  to  pay  his  separate 
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**  it  is  provided  that,  after  deducting  out  of  the  whole  amount  of 
the  partnership  assets  the  whole  of  the  expenses  and  disburse- 
ments, the  net  proceeds  shall  be  appropriated  to  pay  the  partner- 
ship creditors,  and,  if  there  be  any  surplus,  it  shall  be  appro- 
priated to  the  separate  estate  of  each  partner;  and  then  only 
this  surplus  becomes  liable  to  the  provisions  of  the  fourteenth 
section  of  said  act,  in  reference  to  exemptions  under  state  laws."  ^ 

§  201.  Continued  —  Be  Handlin*  —  In  the  case  of  Handlin, 
determined  under  the  provisions  of  the  Bankrupt  Act  of  1867, 
in  connection  with  the  Constitution  of  Arkansas,  adopted  in 
1868,  Dillon,  J.,  after  drawing  from  the  phraseology  of  section 
36  of  the  Bankrupt  Act  a  conclusion  unfavorable  to  the  theory 
that  exemptions  can  be  allowed  the  bankrupt  partners  out  of  firm 
assets,  discusses  the  question  on  general  grounds,  as  follows : 
**  Section  36  relates  to  the  bankruptcy  of  partnerships,  and  con- 
tains the  provision  that,  when  persons  who  are  partners  in  trade 
are  adjudged  bankrupt,  '  a  warrant  shall  issue,  upon  which  all 
the  joint  stock  and  property  of  the  copartnership,  and  also  all 
the  separate  estate  of  each  of  the  partners,  shall  be  taken,  except- 
ing  such  parts  thereof  as  are  hereinbefore  excepted,*  That  is,  aJl 
of  the  firm  property  is  to  be  seized  on  the  warrant,  and  all  of  the 
individual  propei*ty  of  the  partners,  except  such  of  the  individual 
property  as  is  exempted  to  the  partners  severally.  And  the 
further  provision  is  that,  after  deducting  expenses  and  disburse- 
ments, *  thfe  net  proceeds  of  the  joint  stock  shall  be  appropriated 

creditors ;  and,  if  there  shall  be  any  balance  of  the  separate  estate  of  any  partner  after 
the  payment  of  his  separate  debts,  such  balance  shaU  be  added  to  the  joint  stock  for 
the  payment  of  the  Joint  creditors ;  and,  if  there  shall  be  any  balance  of  the  joint  stock 
after  payment  of  the  Joint  debts,  such  balance  shall  be  divided  and  appropriated  to 
and  among  the  separate  estates  of  the  several  partners  according  to  their  respective 
light  and  interest  therein,  and  as  it  would  have  been  if  the  partnership  had  been  dis- 
lolved  without  any  bankruptcy ;  and  the  sum  so  appropriated  to  the  separate  estate  of 
each  partner  shall  be  applied  to  che  payment  of  his  separate  debts ;  and  the  certificate 
of  discharge  shall  be  granted  or  refUsed  to  each  partner  as  the  same  would  or  ought  to  be 
if  the  proceedings  had  been  against  him  alone  under  this  act ;  and  in  all  other  respects 
the  proceedings  against  partners  shall  be  conducted  in  the  like  manner  as  if  they  had 
been  commenced  and  prosecuted  against  one  person  alone.  If  such  copartners  reside 
in  different  districts,  that  court  in  which  the  petition  is  first  filed  shall  retain  exclusive 
Jurisdiction  over  the  case."  14  U.  S.  Stat.  684,  2  86. 
1  lU  Price,  6  N.  B.  B.  400. 
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to  pay  the  creditors  of  the  copartnership,  and  the  net  proceeds 
of  the  separate  estate  of  each  partner  shall  be  appropriated  to 
pay  his  separate  creditors,'  etc.  Taken  all  together,  this  lan- 
guage does  not  contain  anything  to  favor,  but  much  to  contravene, 
the  notion  that  individual  exemptions  should  be  allowed  out  of 
the  partnership  estate.'*^ 

§  202.  Applications  of  the  Bole — Bankruptcy. — The  rule 
thus  announced  applies  under  the  Bankrupt  Act,*  and  under  the 
Constitution  of  Arkansas,  adopted  in  1868,*  in  case  of  the  hank^ 
i*uptcy  of  a  partnership  firm,  so  as  to  exclude  the  individual 
members  of  the  firm  from  claiming  exemptions  out  of  the  firm 
assets.*  It  produces  the  same  result  under  the  Bankrupt  Act  in 
connection  with, the  exemption  laws  of  Pennsylvania,*  of  Mary- 
land,* and  of  Michigan.''  And  where,  in  a  case  in  bankruptcy  in 
Virginia,  goods  had  been  set  apart  as  exempt  to  the  members  of 
a  banki-upt  firm  by  appraisers  appointed  by  the  court,  under  an 
order  permitting  the  bankrupts  to  retain  the  custody  of  the  goods 
until  the  appraisement,  and,  after  the  appraisement  and  the  report 
of  the  appraisers,  the  bankrupts  sold  the  goods  without  the  con- 
currence of  their  wives,  and  the  district  judge  died,  his  successor 
on  the  bench  reinvested  the  assignee  with  the  goods,  on  the 
grounds  (1)  that  his  predecessor  erred  in  determining  that 
there  could  be  an  exemption  in  partnership  assets  at  all;  (2) 
that  the  proceedings  setting  apart  the  property  to  the  bank- 
rupts were  irregular,  because  they  did  not  conform'  to  the  law 
of  Virginia  relating  to  exemptions ;  and  (3)  that  the  purchaser 
took  no  title,  because  the  wives  of  the  bankrupts  did  not  join  in 
the  conveyance,  as  required  by  the  Virginia  statute.* 

»  Re  Handlin,  8  Dill.  293,  opinion  by  Dillon,  J. 
2  II 14,  86 ;  U.  S.  Kev.  Stat.,  §?  5046,  5121. 
8  Art  12,  2  1. 

*  Re  Handlin,  3  DilL  290,  opinion  by  Dillon,  J. 

»  Re  Hafer,  1  N.  B.  R  647,  opinion  by  Oadwalader,  J. 

•  Re  Price,  6  K  B.  R  400,  opinion  by  Giles,  J. 

T  Re  Blodgett,  10  N.  B.  R.  146,  opinion  by  Longyear,  J. 

«  Re  Smith,  2  Hughes,  807,  opinion  by  Hughes,  J.  The  writer  ventures  to  express 
the  opinion  that  the  above  case  is  not  entitled  to  much  respect  as  an  authority,  (1) 
because  the  proceedings  of  the  former  court,  held  by  the  late  Judge  Underwood,  ap- 
praising and  setting  apart  the  property,  were  res  judicata,  a  finality  which  his  succes- 
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§  203*  Applications  of  the  Rule  continued  —  Executions  for 
PartnersMp  Debts. — ^The  rule  has  been  held  to  deny  to  a  part- 
nership firm,  out  of  property  levied  upon  for  a  firm  debt,  an 
exemption  which  a  single  person  could  claim  out  of  his  own 
property  if  it  were  levied  upon  for  his  individual  debt.^  This 
conclusion  seems  to  iwvolve  the  absurdity  of  declaring  that 
the  sum  does  not  include  its  parts.  The  Kansas  case  was  that 
of  two  butchers  who  had  associated  themselves  together  in  the 
business  of  slaughtering  animals  and  retailing  meats.  The 
property  levied  upon  consisted  of  a  small  stock  of  meats,  and 
their  knives,  cleavers,  kettles,  and  other  tools  of  their  trade,  of 
the  value  of  $241.80.  The  statute  provided  that  '*  every  person 
residing:  in  this  state  and  beinor  the  head  of  a  familv  shall  have, 
exempt  from  seizure  and  sale  upon  any  attachment,  execution,  or 
other  process  issued  from  any  court  in  this  state,  the  following 
articles  of  personal  property :  *  *  *  Eighth,  the  necessary 
tools  and  implements  of  any  mechanic,  miner,  or  other  person, 
used  and  kept  for  the  purpose  of  carrying  on  his  trade  or  busi- 
ness, and  in  addition  thereto  stock  in  trade  not  exceeding  four 
hundred  dollars  in  value."*  It  was  held  that  the  partners  could 
claim  no  exemption  under  this  statute,  for  the  following  rea- 
sons: First,  because  the  articles  levied  upon  "were  all  part- 
nership goods,  still  in  the  hands  of  the  firm  against  whom 
the  execution  issued,  and,  hence,  the  exemption  law  does  not 
apply;"  second,  because  **they  were  principally,  if  not  en- 
tirely, goods  bought  to  be  sold  again  as  merchandise,  and  were 
pot  the  goods,  the  tools,  implements,  or  stock  in  trade  of  a 
mechanic,  miner,  or  some  other  person  who  earned  his  livelihood 
in  whole  or  in  part  by  the  use  of  tools  or  implements,  and  to 

8or  ought  not  to  have  disturbed ;  (2)  because  the  state  laws,  although  under  the  act  of 
Congress  they  famish  the  rule  of  procedure  as  to  the  amount  of  property  which  shall 
be  set  apart  as  exempt  to  the  bankrupt^  cannot  possibly  f^imish  to  the  bankruptcy 
court  a  controlling  rule  of  procedure  as  to  the  mad^  of  setting  it  off;  (8)  because,  after 
the  property  had  been  set  apart  to  the  bankrupts,  neither  the  creditors  nor  their  rep- 
resentative, the  assignee,  had  any  concern  with  the  manner  in  which  they  had  conveyed 
it  to  a  third  person. 

*  Guptil  V,  McFee,  9  Kan.  81 ;  Bussell  «.  Lennon,  89  Wis.  670  (overruling  Gil- 
man  17.  Williams,  7  Wis.  829);  Pond  v.  Kimball,  101  Mass.  105;  Gaylord  o.  Im- 
hoff,  26  Ohio  St  817 ;  State  v.  Spencer,  64  Mo.  866. 

s  Gen.  Stat  Kan.  1868,  ch.  88,  {  8. 
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the  exercise  of  whose  trade  or  business  tools  or  implements 
were  necessary.'*  ^ 

§  204,  Continued.  —  In  the  Wisconsin  case  the  partners  were 
**  tinners  and  jobbers.'*  The  debt  was  a  partnership  debt.  The 
property  levied  on  was  "tools  and  stock  in  trade"  **in  their 
store."  The  statute  exempts  many  specific  articles  appropriate 
to  the  use  of  families,  and  also  "the  tools  and  implements  or 
stock  in  trade  of  any  mechanic,  miner,  or  other  person,  used  and 
kept  for  the  purpose  of  carrying  on  his  trade  or  business,  not 
exceeding  two  hundred  dollars  in  value."*  The  partners  "se- 
lected tools  and  stock  in  trade  to  the  estimated  value  of  two 
hundred  dollars,"  which  the  sheriff  surrendered  to  them.  In 
addition  to  this  they  made  the  following  demand :  "  We,  the 
undersigned,  each  for  himself,  demands  as  a  personal  right  his 
interest  in  the  following  schedule  of  property  as  exempt  from 
levy  or  sale  on  execution,  and  that  you  set  the  same  apart,  and 
return  the  same  to  us  in  the  same  condition  it  was  seized  on  by 

ft* 

you."  Here  followed  an  enumeration  of  all  the  articles  levied 
upon.  The  sheriff  refused  to  comply  with  their  demand,  and 
the  parties  jointly  brought  suit  for  the  recovery  of  the  property 
and  for  damages.  The  court  held  that  the  action  could  not  be 
maintained.'  It  may  be  remarked  that  this  is  not  as  hard  a  case 
as  that  in  Kansas,  previously  quoted ;  because  here  the  sheriff 
appears  to  have  allowed  the  partners  as  much  as  one  person  was 
entitled  to  claim  under  the  designation  of  "  tools,  implements, 
or  stock  in  trade." 

§  205.  Contlnaed.  —  Very  similar  in  facts  was  the  case  in 
Massachusetts.  The  property  attached  belonged  to  the  defend- 
ants as  copartners.  It  appears  to  have  been  attached  for  a 
partnership  debt ;  and  the  partners  sued  the  sheriff  jointly  in  tort 
for  attaching  it.  The  statute  provided  that  there  shall  be  exempt 
"  the  tools,  implements,  and  fixtures  necessary  for  carrying  on 
his  trade  or  business,  not  exceeding  one  hundred  dollars  in  value ; 

^  Guptil  V.  McFee,  9  Kan.  84,  opinion  by  Valentine,  J. 

«  2  Taylor's  Stat.  Wis.  1660,  |  82,  subsec.  9. 

*  Russell  V.  McLennon,  89  Wis.  670,  opinion  by  Ryan,  G.  J. ;  Cole,  J.,  dissenting.  | 
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materials  and  stock  designed  and  procured  by  him,  and  necessaiy 
for  carrying  on  his  trade  or  business,  and  intended  to  be  used  or 
wrought  therein,  not  exceeding  one  hundred  dollars  in  value."  ^ 
The  business  of  the  paitners  is  not  stated  in  the  report ;  but 
the  property  attached  **  had  been  procured  by  them  to  be  used  in 
their  shop  as  appropriate  to,  and  usual  in,  the  prosecution  of  their 
joint  business/'  A  portion  of  it  fell  within  the  description  of 
**  tools  and  implements'*  necessary  in  the  prosecution  of  their 
trade  and  business,  and  another  portion  within  that  of  <^  materials 
and  stock  '*  **  necessary  for  the  same  purpose,  and  intended  to  be 
used  and  wrought  therein."  The  plaintiffs  claimed  that  on  both 
of  these  grounds  a  portion  of  the  property,  at  least,  was  exempt 
from  attachment;  but  the  court  ruled  otherwise,  and  ordered 
judgment  for  the  defendant.' 

§  206.  Contlnaed.  —  In  the  Ohio  case,  under  a  judgment 
against  a  partnership  firm,  an  execution  was  levied  upon  a  lease- 
hold and  machinery  belonging  to  the  defendants  as  copartners. 
The  defendants  then  severally  demanded  the  exemptions  out  of 
the  property  allowed  by  a  statute  declaring  that  '*it  shall  be 
lawful  for  any  resident  of  Ohio,  being  the  head  of  a  family  and 
not  the  owner  of  a  homestead,  to  hold  exempt  from  levy  and 
sale  ♦  ♦  ♦  personal  property,  to  be  selected  by  such  person, 
his  agent,  or  attorney,  at  any  time  before  sale,  not  exceeding  five 
hundred  dollars  in  value,  in  addition  to  the  amount  of  chattel 
property  now  by  law  exempted."*  This  the  sheriff  refused  to 
do  ;  but,  on  motion,  the  court  below  gave  to  each  of  the  paitners, 
out  of  the  proceeds  of  the  sale  of  the  property,  the  sum  of  $500. 
This  was  held  error.* 

§  207.   Continued — No  Homestead  in  Partnersblp  Realty. — 

Although,  at  law,  partners  in  respect  of  partnership  realty  are 
treated  as  tenants  in  common,*  yet  two  cases  hold  that  there  can 


^  Gen.  Stat  Mass.,  ch.  188,  {  82,  subsecs.  6, 6. 
«  Pond  e.  Kimball,  101  Mass.  106. 
»  66  Laws  Ohio,  50. 

*  Gaylord  v.  Imhoff,  26  Ohio  St  817. 

*  Freeman  on  Co-tenancy  and  Partition,  {  119l 
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be  no  right  of  homestead  in  property  so  held.^  And  a  late  case 
in  Nevada  goes  further,  and  denies  the  right  of  homestead  in 
premises  which  have  been  purchased  and  improved,  in  whole  or 
in  part,  with  funds  withdrawn  from  the  assets  of  a  partnership 
firm  which  had  become  insolvent.'  But,  in  a  well-considered 
case  in  Iowa,  the  principle  is  laid  down  that  the  interest  of  a 
partner  in  realty  belonging  to  the  fimi  is  an  interest  in  the  land 
itself,  and  not  in  the  stock  or  capital  of  the  firm  represented  by 
the  land.  He,  therefore,  holds  an  equitable  title  to  an  undivided 
interest  in  such  lands,  and  is,  so  far  as  it  concerns  the  rights  of 
himself  and  his  copartnei-s  vUei'  sese^  a  tenant  in  common  with 
them.  If,  under  this  title  and  tenancy,  he  holds  possession  of 
the  land  and  occupies  it  as  a  homestead,  neither  the  fact  that  he 
is  a  tenant  in  common  only,  nor  that  his  title  is  equitable  merely, 
will  defeat  his  homestead  claim.  Where,  therefore,  a  partner 
executed  a  mortgage  on  partnership  lands  to  secure  his  individual 
note,  and  a  part  of  such  land  was  occupied  as  his  homestead,  !ind 
his  wife  did  not  release  her  right  of  homestead  therein,  she  was 
allowed  to  assert  this  right  as  against  the  mortgagee.' 

§  208.  Continued  —  Widow  of  Partner  denied  Homestead 
•  after  Settlement  of  Partnership  Estate*  —  In  the  case  in  Cali- 
fornia a  widow's  petition  showed  tliat  certain  premises  had  been 
occupied  by  her  and  her  husband  up  to  the  time  of  his  death, 
but  that  they  were  held  as  the  partnership  assets  of  a  firm  of  two 
members,  of  which  her  husband  was  one ;  that,  since  the  death 
of  her  husband,  the  premises  had  been  set  off  to  his  estate,  upon 
proceedings  for  the  partition  of  the  real  estate  of  the  firm.  She, 
therefore,  prayed  to  have  the  premises  set  apart  to  her  as  her 
homestead.  This  relief  the  Probate  Court  granted ;  but  the 
Supreme  Court  denied  it,  and,  as  the  reader  will  be  curious  to 
know  upon  what  grounds,  we  quote  the  following  from  the 
opinion  of  the  court:  **The  right  of  the  petitioner  to  have  a 
homestead  set  apart  for  her  own  use  is  to  be  ascertained  from  a 
construction  of  the  laws  in  force  at  the  time  of  the  death  of  the 

1  AmphleU  v.  Hibbard,  29  Mich.  298;  Kingsley  v.  E:ingsley,  89  Cal.  6G8. 
»  Rhodes  ©.Williams,  12  Nev.  20,  28. 
*  Hewitt  V.  Kankin,  41  Iowa,  85,  44. 
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deceased.  No  homestead  having  been  acquired  under  the  Home- 
stead Act  by  either  the  petitioner  or  her  husband  during  the  life 
of  the  latter,  the  only  authority  for  setting  off  a  homestead  to 
her  is  to  be  found  in  section  121  of  the  Probate  Act  as  amended 
in  1861,  and  section  124  of  the  same  act  as  amended  in  1866. 
There  is  nothing  in  those  sections  tending  to  the  conclusion  that 
any  property  could  be  set  apart  as  a  homestead  by  the  Probate 
Court  which  might  not  have  been  dedicated  as  a  homestead  under 
the  Homestead  Act  immediately  preceding  the  death  of  the  de- 
ceased. It  is  very  clear  that  property  which  was  held  as  part- 
nership property  could  not  have  then  been  converted  by  one  of 
the  partners  into  a  homestead."^ 

§  209.  liimitations  of  the  Bole  —  Test  of  Ability  to  sever  — 
Tenancy  in  Common.  —  The  Supreme  Court  of  Wisconsin  began 
by  holding  that  a  span  of  horses  owned  by  two  persons  in  part- 
nership, as  partnership  property,  is  exempt  from  sale  under  an 
execution  issued  against  both  partners,  in  like  manner  as  if  owned 
by  one  of  them  separately.*  Now,  it  seems  more  easy  to  sup- 
pose a  homestead  in  an  estate  in  common,  where  each  co-tenant's 
interest  is  well  defined,  than  to  carve  exemptions  out  of  partner- 
ship property,  where  each  partner's  interest  can  only  be  known 
after  a  payment  of  the  firm  debts  and  a  mutual  accounting. 
Nevertheless,  the  same  court  held,  eleven  years  later,  that  a  per- 
son could  not  have  a  right  of  homestead  in  an  estate  which  he 
held  in  common  with  others ;  that,  in  order  to  become  impressed 
with  the  character  of  homestead,  the  land  must  be  owned  in 
severalty.'  The  consideration  which  led  the  court  to  this  conclu- 
sion was  the  seeming  impracticability  of  severing  and  setting  out, 
by  metes  and  bounds,  in  pursuance  of  the  statute,  a  homestead 
in  lands  held  by  such  a  tenure  —  an  objection  which  we  only 
allude  to  here,  as  we  have  discussed  it  elsewhere.^  A  little  later 
the  court  applied  this  principle  in  a  case  where  a  horse,  harness, 
and  buggy  had  been  levied  upon,  and  the  defendant  sued  for 

1  Kingsley  v.  Kingsley,  89  Cal.  666,  opinion  by  Rhodes,  0.  J. 
'  Gilman  r.  WiUiams,  7  Wis.  829. 
»  West  ».  Ward,  26  Wis.  679. 
*  AntCt  2  188  et  seq, 
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their  value,  and  evidence  was  offered  to  show  that  the  defendant 
in  the  execution  owned  but  a  one-third  interest  in  them,  in  com- 
mon with  two  others,  one  of  whom  was  the  plaintiff  in  the  exe- 
cution.^ This  evidence,  it  was  held,  ought  to  have  been  admit- 
ted ;  and,  in  remanding  the  cause,  the  court  expressed  the  view, 
for  the  information  of  the  court  below,  that  the  mere  owner  of  a 
one-third  interest  in  such  chattels  cannot  claim  his  share  as  ex- 
empt. **  The  propeity,"  said  the  court,  **  is  incapable  of  division, 
and  each  of  his  co-tenants  has  the  same  right  to  the  possession 
of  the  horse,  buggy,  and  harness  that  he  has.  There  can  be  no 
exclusive  possession  rightfully  belonging  to  one  tenant  in  com- 
mon in  such  property,  except  with  the  consent  of  the  other  co- 
tenants.  How  can  the  principle  of  exemption,  then,  be  worked 
out  and  applied  to  the  share  of  the  plaintiff?  We  have  held,  in 
a  case  decided  at  the  present  term,*  that,  where  tenants  in  com- 
mon owned  grain  and  other  personal  property  in  its  nature  sev- 
erable, and  where  the  share  of  each  mio^ht  be  determined  bv 
weight  or  measurement,  and  be  severed  and  appropriated  by  one 
tenant  without  the  consent  of  the  others,  there  one  tenant  might 
have  his  exemption.  But  this  was  upon  the  principle  and  for  the 
reason  that  the  property  was  severable  in  its  nature,  and  that 
one  tenant  had  the  right,  without  the  consent  of  his  co-tenant, 
to  sever  and  take  exclusive  possession  of  his  share  and  make  it 
his  property.  But  that  rule  cannot  be  applied  to  this  property. 
The  horse,  buggy,  and  harness  are  incapable  of  division,  as  a 
matter  of  course,  and  it  is  impossible  for  the  court  to  say  that  the 
plaintiff  might  have  possession  of  them  to  the  exclusion  of  his 
co-tenants.  *  *  *  Immunity  from  sale  upon  execution 
seems  to  imply,  or  be  founded  upon,  the  idea  that  the  exempt 
property  is  necessary  for  the  support  of  the  debtor  and  his  fam- 
ily ;  and  that  it  may  be  held,  possessed,  and  used  by  him  in  car- 
lying  on  his  business,  trade,  or  profession.  This  seems  to  be 
the  principle  underlying  the  exemption  laws.  But  it  is  obviously 
impracticable  to  apply  that  principle  to  an  undivided  interest  in 

>  The  three  part-owners  were,  in  fact,  partfiera  engaged  in  the  business  of  manufac- 
turing a  patented  article  and  selling  the  patent-right ;  but  the  theory  of  the  case  evidently 
is  that  the  three  part-owners  were  mere  tenants  in  conunon  of  the  chattels  levied  upon. 

«  Newton  r.  Howe,  29  Wis.  681. 
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a  horse  or  buggy,  which  the  debtor  cannot  claim  to  hold  to  the 
exclusion  of  his  co-tenants."* 

• 

§  210.  Test  of  Ability  to  seyer,  continued.  —  These  cases 
would  lead  to  the  inference  that,  if  a  case  should  arise  in  which 
the  share  of  a  debtor  co-tenant  was  naturally  severable,  so  that 
the  owner  of  it  might  sever  and  appropriate  it  without  the  con- 
sent of  his  co-tenant,  and  so  that  a  creditor  could,  without  the  aid 
of  a  couit  of  equity,  seize,  sever,  and  sell  it  under  his  execution, 
such  debtor  co-tenant  would  be  entitled  to  his  statutory  exemption 
out  of  it.  And  so  it  was  held  by  the  court,  at  the  same  term,  in 
a  case  where  the  property  seized  was  a  quantity  of  oats,  hay,  and 
wheat.^  If  any  court  is  disposed  to  adopt  the  rule  that  a  mere 
tenant  in  common  of  chattels  cannot  claim  an  exemption  in  them, 
here  is  a  well-defined  exception  to  it,  to  which,  it  is  supposed, 
any  court  will  accede.  Reduced  to  few  words,  the  exception  is 
this :  If  the  share  of  a  tenant  in  common  of  chattels  may  be  levied 
upon,  severed,  and  sold  under  an  execution  against  him,  he  will 
be  entitled  to  his  exemption  out  of  such  share  after  it  shall  have 
been  severed  by  the  levying  officer.  And  no  good  reason  is  per- 
ceived why  the  same  rule  should  not  extend  to  the  case  of  a  tenant 
in  common  of  realty. 

§211.  Application  of  this  Test  to  Partnersbips.  —  Four  years  « 
later,  in  a  case  where  the  tools  and  stock  in  trade  had  been  levied 
upon,  and  the  partners  demanded,  each  for  himself,  that  there  be 
set  apart  out  of  them  his  separate  individual  exemptions,  the 
same  court,  while  denying  the  relief  sought,  declared  this  doctrine 
applicable  to  cases  of  paitnership.  *' There  appears  to  be  no 
doubt,"  said  the  court,  '*  that,  if  the  respondents  [the  partners] 
had  held  the  property  claimed  in  this  action  in  equal  moieties  in 
severalty,  they  would  have  been  entitled  to  hold  each  his  share 
as  his  exemption  under  the  statute.  And,  upon  the  levy  of  the 
execution  on  the  partnership  property,  they  had  a  right  to  sever 
their  interest  in  it,  and  each  might  tliereupon  have  claimed  his 

exemption  in  his  separate  part.'     The  difficulty  in  the  way  of  the 

• 

1  Wright  V,  Pratt,  81  Wis.  99,  108,  opinion  by  Cole,  J. 
«  Newton  r.  HowB,  29  Wis.  531. 
•  Citing  Newton  v.  Howe,  supra. 
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respondents  in  this  case  is,  not  in  their  individual  rights  under  the 
statute,  but  in  their  failure  properly  to  assert  them."^  If  this 
view  is  correct  —  and  we  have  no  doubt  it  is  —  it  conducts  us  to 
the  conclusion  that,  after  the  members  of  an  insolvent  partnership 
have  severed  their  interest  and  divided  the  partnership  assets, 
each  partner  may  claim  his  exemption  out  of  his  share  held  in 
severalty,  even  against  an  execution  founded  upon  a  partnership 
debt ;  and  it  has  been  so  held  in  a  late  case  in  Michigan.' 

§  212.  Another  Exception — Consent  of  Copartner.  —  An- 
other exception,  but  one  which  amounts  practically  to  an  abroga- 
tion of  the  i-ule,  is  that  declared  in  a  case  in  North  Carolina, 
namely,  that,  while  **  one  of  two  partners  cannot  have  a  portion 
of  the  partnership  effects  set  apart  to  him,  because  the  property 
is  not  his,"  yet,  **if  the  other  partner  or  partners  consent,  then 
it  may  be  done.*'  In  the  case  in  judgment  the  goods  of  a  mer- 
cantile firm  were  attached  by  creditors  of  the  firm,  in  a  suit  for 
goods  sold  and  delivered,  and,  the  other  partner  consenting,  the 
final  judgment  was  that  one  of  the  partners  should  have,  out  of 
the  goods  levied  on,  or  out  of  their  proceeds  if  sold,  the  statu- 
toi-y  exemption.* 

§  .213.  Another  Exception  —  House  bnilt  by  Partner  on  his 
own  liOt  with  Partnership  Money. — If  a  partner  withdmws 
money  from  the  firm,  and  with  it  erects  a  house  on  his  own  lot, 
the  transaction  being  free  from  fraud,  he  may,  in  the  event  of 
the  bankruptcy  of  the  firm,  assert  a  right  of  homestead  in  the 
house,  provided  he  had  occupied  it  as  a  home,  so  as  to  have  im- 
pressed upon  it  the  homestead  character.  Although  built  with 
partnership  funds,  the  house  became  a  part  of  the  realty,  and  as 
much  the  separate  property  of  the  partner  setting  up  the  claim 
of  homestead  as  the  lot  itself.*  "  The  property  and  funds  used 
in  its  erection  thereby  became  separated  from  the  piartnership 
effects  and  the  separate  property  of  the  petitioner,  and,  as  be- 
tween him  and  his  copartner,  all  the  latter  could  claim,  in  any 

'  Russell  V.  Lennon,  89  Wis.  670,  673,  opinion  by  Ryan,  C.  J, 
«  Worman  r.  Giddey,  80  Mich.  161. 

»  Bums  r.  Harris,  67  N.  C.  140 ;  ».  c,  66  N.  0.  610,  opinion  by  Reade,  J, 
*  See  1  Washb.  on  Real  Prop.  2. 
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event,  would  he  reimbursement  by  the  former  to  the  firm  for 
property  and  funds  used.^  But  in  this  ease  no  such  reimburse- 
ment could  be  claimed,  because  the  firm  was  owing  the  petitioner 
more  than  the  amount  of  the  property  and  funds  so  used.  The 
firm,  therefore,  not  only  had  no  interest  or  ownership  in  the 
house,  but  no  claim  for  reimbursement.* 

§  214.  Gases  denying  the  Bole  that  there  can  be  no  Exemp« 
tionsont  of  Partnership  Assets. — The  cases  cited  in  the  note 
below  hold  that  exemptions  may  be  allowed  out  of  partnership 
assets.'  And,  as  we  have  seen,  it  has  also  been  held  that  the  statu- 
tory exemption  may  be  saved  to  the  partners  by  severing  the  firm 
assets  before  levy,  each  taking  his  share;*  or  even  after  levy, 
and  (it  would  seem)  before  sale;*  or  where,  before  severance, 
the  partners  consent  that  one  of  them  may  be  allowed  the  statu- 
tory exemption  out  of  the  firm  assets.*  The  rule  held  in  these 
cases  has  been  applied  so  as  to  allow,  under  the  Bankrupt  Act  in 
connection  with  the  Missouri  statute  of  exemption,  each  of  the 
individual  members  of  a  bankrupt  firm  composed  of  two  per- 
sons, in  a  case  where  there  were  no  individual  assets,  and  where 
the  firm  assets  were  not  sufficient  to  pay  the  firm  debts,  one-half 
the  exemption  out  of  the  firm  assets  to  which  an  individual 
debtor  is  entitled  —  which  was  equivalent  to  allowing  to  a  firm 
the  exemption  allowed  a  single  debtor.^     It  was  again  applied  by 

*  Citing  Story  on  Part.  144,  note  1. 

*  Jte  Parks,  9  N.  B.  E.  272,  U.  S.  Dis.  Ct  East  Dis.  Mich.  It  will  be  remembered 
that  the  same  judge  held,  in  a  subsequent  case,  that  individual  partners  could  not 
claim  exemptions  out  of  the  assets  of  a  bankrupt  firm.  Me  Blodgett,  10  N.  B.  R.  147. 
Ck)mpare  Rhodes  v.  Williams,  12  Nev.  20,  2S. 

'  Farmers',  etc.,  Bank  v.  Franklin,  1  La.  An.  893 ;  Harrison  v,  Mitchell,  18  La.  An. 
260;  Radcliff  v.  Wood,  26  Barb.  62;  Stewart  v.  Brown,  87  N.  Y.  860;  Bums  c.  Har- 
ris, 67  N.  C.  140;  Be  Young,  8  N.  B.  R.  440,  U.  S.  Dis.  Ct.  East  Dis.  Mo.,  Treat,  J.; 
Be  Rupp,  4  N.  B.  R.  96,  U.  S.  Dis.  Ct  North.  Dis.  Ohio,  Sherman,  J. ;  Be  McKercher, 
8  N.  B.  R.  409,  Sup.  Ct  Dakota  T.,  Kidder,  J.;  Be  Richardson,  11  N.  B.  R.  114, 
U.  S.  Dis.  Ct  East  Dis.  Mo.,  Treat,  J.  See,  also.  Brewer  v.  Granger,  46  Ala,  680, 
where  a  mercantile  partner  was  allowed  his  exemption  out  of  the  stock  in  trade,  the 
right  not  having  been  challenged. 

*  Worman  v,  Giddey,  80  Mich.  161. 

*  Russell  V.  McLennon,  89  Wis.  670;  Newton  v,  Howe,  29  Wis.  681. 

*  Bums  V.  Harris,  67  N.  C.  140;  8.  c,  66  N.  C.  610.  Contra,  Gaylord  v.  Imhoff,  67 
N.  C.  817. 

T  Be  Young,  8  N.  B.  R,  440.    The  statute  reads  as  follows :  *<Each  head  of  a  fam- 
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* 

« 

the  same  learned  judge  so  as  to  allow  a  single  member  of  a 
bankrupt  firm,  who  was  the  head  of  a  family  and  who  had  no 
separate  estate,  the  full  exemption  to  which  he  would  have  been 
entitled  out  of  assets  held  in  severalty.^  It  has  been  applied  in 
a  bankruptcy  case  in  Ohio  so  as  to  allow  to  one  partner  in  a 
bankrupt  firm  the  exemption  of  $300  allowed  by  the  statute  of 
Ohio  to  every  head  of  a  family  not  the  owner  of  a  homestead.' 
In  the  case  in  Dakota  Territory  it  appears  to  have  been  applied 
so  as  to  allow  each  bankrupt  debtor  to  withdraw  from  the  firm 
assets  enough  to  swell  the  allowance  to  the  statutory  limit,  when 
added  to  what  had  been  set  apart  out  of  his  individual  assets  — 
the  rule  asserted  being  that  the  individual  assets  must  constitute 
the  whole,  if  they  are  sufficient ;  but,  if  not,  then  the  deficiency 
must  be  made  up  from  the  firm  assets.' 

§  215.  The  Reasons  whicb  support  this  View — Stewart  t« 
Brown.  —  The  reasons  which  support  the  view  that  exemptions 
ought  to  be  allowed  out  of  partnership  assets  have  been  pretty 
thoroughly  stated  when  considering  whether  a  homestead  can  be 
claimed  in  any  estate  in  common.*  We  may  be  pardoned,  how- 
ever, for  setting  out  the  reasons  by  which  the  New  York  Court  of 
Appeals  has  vindicated  the  rule,  not  only  on  account  of  the  force  of 
the  reasoning  itself,  but  also  on  account  of  the  deserved  eminence 
of  the  judge  who  delivered  the  opinion  of  the  court.  The  facts 
were  substantially  these :'  The  plaintiflEs  were  partners  in  the 
ownership  of  the  horses  and  harness,  which  were  worth  $160. 
They  had  no  other  property  except  a  few  articles  of  household 
furniture  of  trifling  value.  Each  of  them  was  a  householder,  and 
each  had  a  family  for  which  he  provided.  Both  the  plaintiffs 
were  teamsters,  and  they  respectively  derived  their  support  from 
the  use  of  the  horses  and  harness,  having  no  other  means  to 

ily,  at  his  election,  in  lieu  of  the  property  mentioned  in  the  first  and  second  suhdi- 
visions  of  the  next  preceding  section,  may  select  and  hold  exemptfrom  execution  any 
other  property,  real,  personal,  or  mixed,  or  debts  and  wages,  not  exceeding  in  value 
the  amount  of  three  hundred  dollars."    1  Wag.  Stat.  604,  {  11. 

>  Jte  Richardson,  11  N.  B.  R.  114;  a.  <?.,  7  C.  L.  N.  62. 

«  JU  Rupp,  4  K.  B.  R.  95 ;  2  Swan  &  Critch.  Stat  Ohio,  ed.  1860,  p.  1146,  {  a 

»  Me  McKercher,  8  N.  B.  R.  409. 

*  Ante  J  art  5. 
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provide  for  their  families.  The  judgment  in  question  was  for  a 
firm  debty  and  the  defendant,  under  the  execution  issued  thereon, 
took  the  team,  claiming  that  it  was  subject  to  levy  and  sale. 
The  plaintiffs  replevied  it,  claiming  that  it  was  exempt  property. 
In  an  action  for  the  recovery  of  the  horses,  judgment  was  given 
below  for  the  plaintiffs,  and  the  defendant  appealed.  On  this  ap- 
peal Porter,  J.,  delivered  the  opinion  of  the  court,  all  the 
judges  concurring,  as  follows:  <*The  argument  submitted  for 
the  appellant  is  ingenious,  but  its  fallacy  is  apparent  in  view  of 
the  conclusions  to  which  it  tends.  If  it  proves  anything,  it  is 
that  the  property  of  a  firm  is  not  owned  by  the  persons  who 
compose  it,  either  collectively  or  otherwise.  It  certainly  does 
not  belong  to  any  one  else,  and,  if  the  appellant  is  right,  the 
title  is  in  a  state  of  abeyance.  If  the  partners  have  such  an 
ownership  as  subjects  the  property  to  sei^ire  on  execution,  they 
have  also  such  an  ownership  as  entitles  them  to  claim  its  exemp- 
tion, in  a  case  plainly  falling  within  the  terms  and  intent  of  the 
statute.  In  the  instance  before  us  the  complaint  alleges,  and  the 
answer  admits,  that  the  horses  and  harness  in  question  were  the 
property  of  the  plaintiffs.  The  facts  found  by  the  referee  meet 
all  the  requirements  of  the  act  exempting  from  levy  and  sale 
the  necessary  team  of  *  any  person  being  a  householder  or  having 
a  family  for  which  he  provides.'  ^  It  is  insisted  that  the  clause 
applies  only  to  a  several  owner,  as  the  word  *  person '  is  used  in 
the  singular  number.  The  short  answer  is  that,  by  a  provision 
in  our  general  law,  when  a  statute  refers  to  any  matter  or  person 
by  words  importing  the  singular  number,  several  matters  or  per- 
sons shall  be  deemed  to  be  included,  unless  such  a  construction 
would  be  repugnant  to  the  general  language  employed.'  In  re- 
spect to  articles  otherwise  within  the  terms  of  the  act,  such 
ownership  as  suffices  to  make  them  subject  to  seizure  brings 
them  within  the  exemption.  If  each  of  the  respondents  had 
owned  a  pair  of  horses,  both  teams  would  have  been  exempt 
upon  the  state  of  facts  found  by  the  referee.  It  would  be  an 
obvious  perversion  of  the  statute  to  hold  that  the  plaintiffs  for- 
feited its  protection  by  owning  but  a  single  team  between  them, 

1  4  EdmoncU'  Stat  at  Large,  626. 
«  2  Rev.  Stat  778,  }  11. 
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used  for  the  common  support  of  both.  The  language  of  the  act 
should  be  construed  in  harmony  with  its  humane  and  remedial 
purpose.  Its  design  was  to  shield  the  poor,  and  not  to  strip  them. 
The  interest  it  assumes  to  protect  is  that  belonging  to  the  debtor, 
be  it  more  or  less.  The  ownership  of  the  team  may  be  joint  or 
several ;  it  may  be  limited  or  absolute.  Whatever  it  be,  within 
the  limitations  of  the  statute,  the  debtor's  interest  is  exempt,  in 
view  of  his  own  necessity,  and  of  the  probable  destitution  to 
which  its  loss  might  reduce  a  family  dependent  upon  him  for 
support."* 

§  216.  Oonclnslon. — We  have,  then,  in  favor  of  the  rule 
of  allowing  either  to  a  partnership  fiim  or  to  the  individ- 
uals composing  it  the  exemption  fixed  by  statute,  out  of  the 
partnership  assets,  in  case  there  are  not  sufficient  personal  as- 
sets, a  principle  of  construction  which  seems  obvious  and 
irrefutable,  namely,  that,  if  the  debtor  has  any  interest  in 
property,  be  it  real  or  personal,  which,  under  the  general  law, 
the  creditor  can  subject  to  the  satisfaction  of  his  debt,  the  statute 
of  exemptions  will  step  in  and  secure  a  defined  portion  of  it  to  the 
debtor.  Against  this  plain  principle  we  have  a  rule  of  convenience 
merely,  supported  by  a  preponderance  of  authority,  but  con- 
fessedly ^*  based  mainly  upon  the  idea  that  the  exemption  here 
under  consideration  is  several,  personal,  and  individual,  as  well 
in  regard  to  the  property  to  which  it  applies  as  to  the  right  con- 
ferred; and  also  upon  the  impracticability  of  giving  it  the 
application  sought,  growing  out  of  the  nature  of  partnership 
property  and  the  relations  of  partners  to  each  other  and  to 
creditors"* — an  impracticability  which,  in  the  belief  of  the 
writer,  is  much  more  fanciful  than  real. 


ARTICLE  Vm. — HoB£EST£AD  iM  Wife's  separate  Estate. 

§  220.   WiU  the  legal  Title  of  the  Wife,  fhe  Husband  liv- 
ing, support  the  Homestead  Bight? — If  an  equitable  estate' — 

I  Stewart  i;.  Brown,  87  N.  Y.  860. 

s  LoDgyear,  J.,  in  Be  Blodgett»  10  N.  B.  R.  147. 

•  Ante,  2  170. 
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or,  much  less,  if  naked  possession  without  title ^  —  will  support 
a  ri<rht  of  homestead,  the  legal  title  of  the  wife,  if  the  other 
necessary  circumstances  concur,  will,  notwithstanding  the  hus- 
band be  living,  be  sufficient  to  support  it.*  The  question  pre- 
supposes two  things :  First,  either  that  the  debts  are  those  of  the 
wife,  and  such  as,  but  for  the  exemption,  would  bind  her  separate 
estate  ;  or,  second,  if  the  debts  are  those  of  the  husband,  that  he 
has  some  interest  in  the  wife's  estate  such  as  might,  but  for  the 
exemption,  be  subjected  to  the  payment  of  his  debts.  Thus,  in 
the  Michigan  case,  the  proprietor  of  a  village  plat  proposed  to 
give  the  debtor  a  lot  if  he  would  erect  certain  improvements 
upon  it,  which  he  did.  Thereupon  the  donor,  with  the  debtor's 
consent,  made  the  deed  to  the  latter' s  wife,  and  she  and  her 
husband  occupied  it  as  their  home.  On  a  creditor's  bill  it  was 
urged  that  the  husband  had  such  an  interest  therein  as  should 
subject  it  to  the  payment  of  his  debts.  But  the  couit  ruled 
otherwise,  saying:  *'The  place  ^occupied  by  the  husband  and 
wife  together  as  a  homestead,  and  having  the  legal  requisites  in 
other  respects,  is  none  the  less  exempt  as  a  homestead  because 
the  legal  title  is  in  the  wife ;  and,  if  the  husband  chance  to  have, 
in  such  a  case,  some  equitable  interest,  it  will  make  no  difference. 
If  an  instance  should  be  found  in  which  the  bare  legal  title  should 
be  represented  by  the  wife,  while  a  perfect  equitable  title  should 
exist  in  the  husband,  the  property  would  be  privileged  to  either 
or  both  as  a  homestead,  as  against  outsiders."' 

§221.  Continued — Indiana.  —  In  the  Indiana  case  it  is 
held  that,  where  husband  and  wife  are  living  together,  and  the 
property  of  the  husband  is  not  of  the  value  of  $300,  and  the 
wife  is  the  owner  of  property  levied  upon  under  an  execution, 
and  is  the  real  debtor  in  the  judgment  and  execution,  she  may 
claim  exemption,  under  the  statute,^  of  her  property,  to  the  ex- 

^  Spencer  v.  Gkissman,  87  Gal.  99. 

«  Orr  V.  Shraft,  22  Mich.  260 ;  Crane  v.  Waggoner,  8S  Lid.  88 ;  Tourville  v,  Pierson, 
89  m.  446,  458 ;  Partee  v.  Stewart,  60  Hiss.  717 ;  Murray  v.  SeUs,  68  Ga.  257 ;  Dwinell 
V.  Edwards,  28  Ohio  St  608.     ' 

*  Orr  V.  Shraft,  22  Mich.  264,  opinion  by  Gravefl,  J. 

«  2  Gavin  <&  Hord's  Stat  Ind.  867. 
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tent  necessary  to  make,  with  her  husband's  property,  the  amount 
of  $300,  protected  by  the  statute.^ 

§  222.  Continued  —  Mississippi*  —  In  the  Mississippi  case 
the  debts  were  those  of  the  wife,  such  as,  but  for  the  exemption, 
would  bind  her  separate  estate.  By  the  statute  of  1857  the  per- 
son entitled  to  the  exemption  was  **any  citizen  of  the  state,  male 
or  female,  being  a  householder  and  having  a  family."  By  that 
of  1865  the  exemption  was  accorded  to  **  the  head  of  eveiy 
family,  being  a  white  person  and  a  housekeeper."  A  married 
woman  having  a  separate  estate,  and  residing  thereon  with  her 
family,  was  held  to  come  within  these  definitions.  **  She  was 
the  exclusive  owner ;  the  marital  rights  of  the  husband  did  not 
extend  to  the  income,  rents,  and  profits  ;  she  could  lease  without 
the  concurrence  of  her  husband,  and  could  put  the  lessee  into  pos- 
session of  the  premises,  including  the  <  buildings.'  Having  this 
large  control  over  the  property,  she  was  certainly  within  the  rea- 
son of  the  statute,  and,  we  think,  within  its  words.  The  debtor 
must  both  own  and  reside  upon  the  land ;  must  be  a  householder 
and  have  a  family.  Under  that  policy,  which  secures  to  the  wife 
all  the  property  owned  by  her  at  the  time  of  the  marriage,  and 
all  subsequent  acquisitions,  there  must  be  a  multitude  of  in- 
stances where  all  the  means  for  the  support  of  the  family  are 
exclusively  hers  ;  and  the  argument  is  just  as  strong  to  protect 
her  homestead  from  seizure  and  sale  as  where  the  property  be- 
longs to  the  husband  and  he  is  the  debtor.  The  elements  which 
distinguish  the  privilege  (including,  by  express  words  of  the 
statute,  both  ^  male  and  female' )  are  the  ownership  of  land  and 
residence  upon  it  with  a  family.  These  ar6  rather  the  relations 
of  the  debtor  to  the  property  than  the  subordination  of  the  sev- 
eral members  of  the  family  the  one  to  the  other.  The  husband 
is  the  head  of  a  family  in  the  sense  that  the  wife  and  children  are 
subject  to  his  marital  and  paternal  authority;  but  he  has  no 
authority  and  control  over  the  wife's  property,  or  application  of 
it  to  the  support  and  nurture  of  the  family,  unless  by  her  con- 
sent.    If  the  land  occupied  is  the  domicile  of  the  family,  it  is 

^  Crane  v,  Waggoner,  88  Ind.  88. 
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her  residence,   with  supreme  control,  except  that  she  cannot 
mortgage  or  alien  it  without  his  approbation."  * 

§  223.  Continued — Georgia. — In  the  case  cited  from  Georgia 
the  husband  and  wife  sold  a  homestead,  which  had  been  set  apart 
to  the  family  under  the  statute,  and  invested  the  proceeds  in  other 
real  estate,  intending,  as  the  court  found,  that  it  should  take 
the  place  of  the  former  homestead,  but,  by  mistake,  they  had 
the  title  made  to  the  wife  only  as  a  free  trader,  and  she 
having  become  bankrupt,  and  the  property  having  been  sold  to  a 
person  who  had  full  knowledge  of  all  the  facts,  it  was  held  that 
equity  would  treat  the  title  to  the  wife  as  a  trust  for  the  same 
uses  as  was  the  former  homestead,  and  treat  the  purchaser  as  a 
trustee  holding  for  the  same  uses.' 

§  224.  How,  upon  Principle* — In  accordance  with  views 
already  expressed, '  it  is  obvious  that  it  is  no  concern  of  the 
creditor  to  which  member  of  the  family  the  title  belongs.  If  it 
belongs  to  the  one  against  whom  his  execution  runs,  then,  the 
other  requisites  of  the  statute  concurring,  this  person  can  claim  the 
exemption.  If  it  belongs  to  another  member  of  the  family,  then 
there  is  an  end  of  the  creditor's  argument ;  for  he  cannot  make 
one  member  of  the  family  pay  the  other's  debts.  Accordingly  it 
has  been  said  that,  if  the  property  on  which  the  family  are  domi- 
ciled **  belongs  to  either  or  to  all  so  living  together,  it  equally 
comes  within  the  purview  of  the  constitutional  guaranty,  and  is 
in  fact  a  homestead,  and  cannot  be  subjected  to  forced  sale."  ^ 

§  225.    Husband  and  Wife  cannot  each  have  Homestead. — 

But  creditors  are  entitled  to  demand  that  a  single  family  shall  not 
be  allowed  to  withhold  from  them  at  the  same  time  two  home- 
steads ;  and  the  courts  have  frequently  so  held,  under  varying 
circumstances.*    Thus,  under  the  proviso  contained  in  the  Ohio 

^  Partee  v,  Stewart,  60  Miss.  721,  opinion  by  Simrall,  J. 
s  Murray  v.  Sells,  68  Ga.  267. 
»  Ante,  1 166. 

*  Lindsay,  J.,  in  Wilson  v.  Cochran,  81  Texas,  680.    So  as  to  exempted  chattels, 
Brigham  «.  Bush,  88  Barb.  698.  > 

»  TourviUe  v.  Pierson,  89  BL  447 ;  Gambette  v.  Brock,  41  Cal.  84. 
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act  of  May  1,  1871,^  the  husband  and  wife  cannot,  each  at  the 
same  time,  hold  the  exemption  provided  for  in  the  act.  There- 
fore, when  the  real  estate  occupied  as  a  family  homestead  is  owned 
either  by  the  husband  or  wife,  neither  can  hold  exempt  from  exe- 
cution the  personal  property  allowed  by  the  act  in  lieu  of  a  home- 
stead.^ The  allowance  called  homestead,  accorded  to  children  in 
necessitous  circumstances  in  Louisiana,  may  be  allowed  them 
out  of  the  estate  of  either  father  or  mother •* 

§  226.  But  may  have  Homestead  in  Liand  jointly  oTFned  by 
tibiem.  —  It  has  been  held  in  Texas  that  the  homestead  might  be 
established  upon  property  of  which  one  undivided  half  was  the 
wife's  separate  estate,  and  the  other  undivided  half  was,  in  equity, 
the  husband's.  Where  the  homestead  in  question  was  in  the 
country,  it  was  held  that  the  exemption  covered  200  acres  owned 
by  both,  and  not  200  acres  owned  by  the  husband.  The  husband 
cannot,  therefore,  fix  his  homestead  on  his  other  lands  after  a 
creditor  has  acquired  a  lien  on  such  lands.^ 

^  The  proviso  reads :  "  Provided,  further,  that  in  no  case  shall  the  husband  and  wife 
each  be  entitled  to  hold  the  exemptions  specified  in  this  act  severally  at  the  same 
time."    8  Sayl.  Stat  Ohio,  2509,  J  1. 

'  Dwinell  v.  Edwards,  23  Ohio  St  608.  This  act,  the  court  say,  was  probably  in- 
tended so  to  alter  the  homestead  act  as  to  obviate  the  effect  of  the  decision  of  the  court 
in  Davis  v.  Dodds,  20  Ohio  St  478,  where  the  court  held  that,  "where  the  real  estate 
of  the  wife,  held  by  her  under  the  statute  of  March  28, 1S66  (Swan  &  Sayl.  891),  as  her 
'  separate  property,'  is  occupied  by  the  husband  as  a  family  homestead,  he  is  not  the 
*  owner '  of  such  homestead  within  the  meaning  of  our  statutes  relating  to  the  exemp- 
tion of  property  from  execution." 

*  Succession  of  Coleman,  27  La.  An.  289. 

«  Willis  V.  Matthews,  46  Texas,  478,  484. 
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CHAPTER   V* 

OF  THE   DECLARATION   OF   HOMESTEAD. 

SsCTiON  280.  Methods  of  dedicating  Land  as  a  Homestead. 

281.  Statutory  Provisions. 

282.  Declaration  in  the  Absence  of  Statute. 
238.  Occupancy  necessary  as  in  other  Cases. 

284.  Necessity  of  Declaration  in  California — Preexisting  Homegteadj. 

285.  Acknowledgment  of  Declaration  —  Wife's  Acknowledgment 

286.  Declaration  under  Statute  of  Maine. 

287.  Under  Statute  of  West  Virginia. 

$  230.  Methods  of  dedicating  Land  as  a  Homestectd.  — There 
are  three  ways  ia  which  land  may  be  dedicated  as  a  homestead 
by  the  person  or  persons  entitled  to  claim  this  right :  First,  by  a 
public  notice  of  record,  in  conformity  with  statutory  directions 
or  mandates  which  exist  in  some  of  the  states ;  second,  by  visible 
occupancy  and  use ;  third,  by  the  actual  setting  off  of  the  home- 
stead by,  or  under  the  direction  of,  a  court  of  justice.^  In  a  few 
of  the  states,  as  seen  in  the  next  section,  the  method  of  dedica- 
tion named  under  the  first  head  is  a  condition  precedent  to  the 
right  to  claim  the  exemption,'  whether  against  creditors  or  pur- 
chasers from  the  husband  without  the  concurrence  of  the  wife. 
The  method  of  dedication  named  under  the  third  head  is,  in 
general,  only  resorted  to  (1)  in  case  of, the  levy  of  executions 
for  debt;  (2)  in  case  of  the  foreclosure  of  mortgages,  or  the 
enforcement  of  other  liens  which  are  subordinate  to  the  ris:ht 
of  homestead;  (3)  in  case  of  bankruptcy  or  insolvency  ;  (4)  in 
case  of  the  administration  of  the  estate  of  a  deceased  head  of  a 
family.'  The  method  of  dedication  embraced  under  the  second 
head  —  visible  occupancy  of  the  premises  as  a  home — is,  in  most 
of  the  states,  all  that  is  required  to  notify  creditors  and  pur- 
chasers of  the  reservation ;  and  it  may  be  stated  as  a  general 
rule  that,  although  the  homestead  has  been  dedicated  as  such  by 

>  P^,  1 520. 

s  Drake  v.  Soot,  2  Col.  685. 
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notice  of  record,  or  has  been  set  apart  to  a  debtor,  a  mortgageor, 
or  to  a  widow  and  minor  children,  by  proceedings  in  a  court  of  jus- 
tice, occupancy  is  still  necessary  to  preseiTe  the  right.  Dedication 
by  notice  of  record  will  form  the  subject  of  this  chapter ;  and,  as 
the  statutes  prescribing  this  form  of  dedication  are  not  numerous, 
and  the  judicial  decisions  which  they  have  called  forth  still  less 
so,  this  chapter  will  be  short.  It  is  scarcely  necessary  to  state 
here  that,  as  a  general  rule,  a  dedication  of  homestead,  in  what- 
ever form,  does  not  have  the  effect  of  withdrawing  it  from  liability 
on  account  of  any  preexisting  debts,  liens,  conveyances  or  charges 
which  otherwise  would  have  bound  the  land  —  a  subject  fully 
considered  in  a  separate  chapter.^ 

.  §  231.  Statutory  Provisions. — 1.  Under  the  Civil  Code  of 
Calif oi-nia  **the  husband  and  wife,  or  either  of  them,  or  other 
head  of  a  family,  in  the  selection  of  the  homestead  must  execute 
and  acknowledge,  in  the  same  manner  as  a  grant  of  real  property  is 
acknowledged,  a  declaration  of  homestead.^  The  declaration  of 
homestead  must  contain  (1)  a  statement  of  the  facts  that  show 
the  person  making  it  to  be  the  head  of  a  family ;  (2)  a  statement 
that  the  person  making  it  is  residing  on  the  land,  and  claims  it 
as  a  homestead  ;  (3)  a  description  of  the  land  ;  (4)  an  estimate 
of  its  actual  cash  value.*  The  declaration  mUst  be  recorded  in 
the  office  of  the  recorder  of  the  county  in  which  the  land  is  sit- 
uated.*'* 

2,  In  Colorado^  **  to  entitle  any  person  to  the  benefit  of  this 
[homestead]  act,  he  shall  cause  the  word  '  homestead  *  to  be  en- 
tered of  record  in  the  margin  of  his  recorded  title  to  the  same."* 

3.  In  Alabama^  by  a  late  statute,®  any  one  claiming  the  ex- 
emption of  a  homestead  *'  may  at  any  time  make  a  declaration 
in  writing,  signed  by  him,  stating  the  property  so  selected  and 
claimed  as  being  exempted,"  and  "  such  declaration  and  claim 
must  be  filed  for  record  in  the  office  of  the  Probate  Court  of  the 

1  Post^  ch.  7. 

«  Civil  Code  Cal.  1874,  {  1262. 

»  Ibid,,  i  1268. 

*  Ibid,,  1 1264. 

6  Laws  1877,  ch.  46,  J  2. 

•  Passed  February  9,  1877. 
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county  in  which  the  property  is  situated.  The  filing  of  such 
declaration  for  record,  as  aforesaid,  shall  operate  as  a  notice  of 
the  contents  thereof.'*^ 

4.  The  Iowa  statute  provides  that  '*  the  owner,  or  the  hus- 
band or  wife,  may  select  the  homestead,  and  cause  it  to  be 
marked  off  by  fixed  and  visible  monuments,  and  platted  and  re- 
corded by  the  recorder  in  a  book  to  be  called  the  *  homestead 
book,'  '*  but  "  a  failure  in  this  respect  does  not  leave  the  home- 
stead liable  ;  but  the  officer  having  an  execution  against  the  prop- 
erty of  such  a  defendant  may  cause  the  homestead  to  be  marked 
off,  platted,  and  recorded,  and  may  add  the  expense  thence  aris- 
ing to  the  amount  embraced  in  his  execution/'  * 

5.  In  Massachusetts^  <'  to  constitute  such  estate  of  homestead, 
and  to  entitle  property  to  such  exemption,  it  shall  be  set  forth,  in 
the  deed  of  conveyance  by  which  the  property  is  acquired,  that 
it  is  designed  to  be  held  as  a  homestead  ;  or,  after  the  title  has 
been  acquired,  such  design  shall  be  declared  by  writing,  duly 
signed,  sealed,  acknowledged,  and  recorded  in  the  registry  of 
deeds  for  the  county  or  district  where  the  property  is  situated." ' 

6.  Under  the  laws  of  Maine  the  claimant  **  may  file,  in  the 
registry  of  deeds  in  the  county  or  district  where  the  land  lies,  a 
certificate  signed  by  him  declaring  his  wish  to  have  such  exemp- 
tion, and  describing  the  land  and  buildings,  and  the  register  shall 
record  it  in  a  book  kept  for  that  purpose,"  and  "  sp  much  of  such 
property  as  does  not  exceed  five  hundred  dollars  in  value  "  shall 
be  exempt  from  debts  subsequently  contracted.* 

7.  In  Missouri  and  Vermont  **the  time  of  the  acquiring  of 
the  homestead  ♦  ♦  ♦  shall  be  the  date  of  the  filing,  in  the 
proper  office  for  the  records  of  deeds,  the  deed  of  such  home- 
stead."* 

8.  Under  the  laws  of  New  York^  *'  to  entitle  any  property  to 
such  exemption,  the  conveyance  of  the  same  shall  show  that  it  is 
designed  to  be  held  as  a  homestead  under  this  act ;  or,  if  already 

1  Code  1876,  I  2828. 

«  Code  1878,  §J  1998,  1999. 

»  Stat  1860,  ch.  104,  J  2. 

*  Rev.  Stat.  1871,  ch.  81,  {  61. 

*  Wag.  Stat,  ch.  68,  J  7;  Gen.  Stat  Vt,  ch.  68,  j  7;  see,  post,  \  800. 
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purchased,  or  the  conveyance  does  not  show  such  design,  a  no- 
tice that  the  same  is  designed  to  be  so  held  shall  be  executed 
and  acknowledged  by  the  person  owning  the  said  property ,  which 
shall  contain  a  full  description  thereof,  and  shall  be  recorded  in 
the  office  of  the  clerk  of  the  county  in  which  the  said  property 
is  situated,  in  a  book  to  be  provided  for  that  purpose,  and  known 
as  the  '  homestead-exemption  book.'  "  ^ 

9.  In  Minnesota  J  as  in  many  of  the  states,  occupancy  of  the 
property  is  the  date  of  the  commencement  of  homestead  right, 
but  the  statute  further  provides  that,  '*  whenever  the*  owner  of  a 
homestead  under  the  laws  of  this  state  shall  remove  therefrom, 
and  cease  to  occupy  the  same  as  such  homestead  for  a  period  of 
more  than  six  consecutive  months,  his  right  to  claim  the  same  as 
such  shall  cease  and  determine  on  the  expiration  of  such  period 
of  six  months,  unless  prior  thereto  he  shall  file,  in  the  office  of  the 
register  of  deeds  of  the  county  wherein  such  homestead  is  situate, 
a  notice,  by  him  subscribed  and  acknowledged,  partjicularly  de- 
scribing such  homestead,  and  that  he  claims  the  same  as  such.''  "^ 

10.  In  FeV^f ma  the  statute  provides  that,  **to  be  entitled  to 
the  full  benefit  of  a  homestead  exempt  from  levy,  seizure,  gar- 
iiisheeing,  or  sale,  said  householder  or  head  of  a  family  shall 
declare,  by  deed  duly  recorded  in  the  deed-book  of  the  county 
in  which  such  homestead,  or  the  gi'cater  part  thereof,  is  situated, 
his  intention  to  claim  such  homestead,  with  a  description  of  the 
property  so  claimed  as  such  homestead ;  *  *  *  provided 
that,  in  case  such  intent  shall  be  expressed  in  the  deed  or  will 
conveying  such  property,  it  shall  not  be  necessary  for  the  house- 
liolder  or  head  of  a  family  to  execute  a  deed  declaring  such 
intent."  » 

§  232.   Declaration  in  the  Absence  of  Statute. — In  the  ab- 

rfoiice  of  any  statute  regulation  requiring  a  record  of  the  selec- 
tion of  the  homestead,  or  indicating  any  mode  by  which  the 
intention  to  dedicate  property  as  a  homestead  shall  be  made 
known,  the  filing  of  a  notice  in  the  office  of  the  recorder  of  deeds 

1  4  Gen.  Stat  630,  {  2. 
*  Stat,  at  Lai^e,  ch.  82,  {  178. 
Code  1878,  ch.  188,  i  4. 
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of  an  intention  to  claim  certain  property  as  a  homestead  has  no 
legal  effect  whatever,  is  destitute  of  legal  verity,  and  is  not  con- 
clusive on  purchasers  or  creditors.^  But  in  Georgia  a  home- 
stead which  has  once  been  laid  off  by  the  ordinary  for  the  benefit 
of  a  debtor's  family  can  only  be  sold  with  the  sanction  of  that> 
officer ;  and  the  statute  is  express  that  the  proceeds  of  the  sale 
shall  go  to  the  use  of  the  debtor's  family,'  but  it  does  not  require 
the  ordinary  to  see  that  the  proceeds  are  reinvested  in  another 
homestead.  Nevertheless,  where  a  homestead  was  sold  and  a  new 
homestead  purchased  with  the  proceeds,  and  a  deed  for  the  same 
was  taken  to  the  husband  and  wife  in  the  ordinary  form,  but  at 
the  bottom  of  it,  and  forming  a  part  of  it,  was  a  recital  that  this 
land  was  bought  with  the  proceeds  of  the  sale  of  the  homestead 
as  laid  off  under  the  judgment  of  the  ordinary,  this  was  held  a 
sufficient  notice  to  the  public  that  the  new  premises  had  been 
substituted  as  a  homestead  in  lieu  of  the  old ;  so  that  one  who 
purchased  this  land  from  the  husband,  or  from  the  husband  and 
wife,  without  the  approval  of  the  ordinary,  got  no  title  as  against 
the  homestead  interest,  nor  did  his  vendees  stand  in  a  better 
position.*  The  same  rule  was  applied  where  a  homestead  had  been 
purchased  with  the  proceeds  of  a  former  homestead,  duly  laid  off 
by  the  ordinary,  and  this  deed  was  taken,  "  by  mistake,"  in  the 
name  of  the  wife  as  sole  trader,  and  a  purchaser  from  her  without 
consent  of  the  ordinary  had  actual  notice  of  these  facts.  She 
was  upheld  in  asserting  against  her  own  deed  a  homestead  in 
premises  dedicated  in  this  manner  only.^ 

§  233.  OccapaBcy  necessary  as  in  other  Cases*  —  It  will  be 
observed  that  the  declaration  prescribed  by  the  present  Code  of 
California  must  contain  <<  a  statement  that  the  person  making  it 
is  residing  upon  the  land."*  Unless  the -premises  are  in  fact 
occupied  as  a  homestead  at  the  time  the  declaration  is  made  — 

1  Cook  V,  McChristian,  4  Cal.  28. 
«  Code  1878,  {  2047. 
'  Cheney  v.  Eodgers,  64  Ga.  168. 
*  Murray  v.  Sells,  68  Ga.  267. 
»  Civil  Code  Cal.  §  1208. 
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**  resided  upon  and  used  as  such  "  — it  will  have  no  effect  ;^  and 
the  same  rule  obtains  under  the  statute  of  Massachusetts,^  and 
under  that  of  Iowa,*  which  permits  the  platting  of  the  home- 
stead and  the  recording  of  the  plat,  and  provides  that  **  a  failure 
in  this  respect  does  not  make  the  homestead  liable."  *  In  Cali- 
fornia, occupancy  by  the  wife  alone,  the  husband  residing  else- 
where, and  the  property  having  been  her  separate  estate  before 
marriage,  will  be  sufficient  to  give  efficacy  to  a  declaration  of 
homestead  made  by  her.* 

§  234.  Necessity  of  Declaration  in  Calif omia  — Preexisting^ 
Homestead.  —  The  policy  of  requiring  public  notice  to  be  given 
of  intention  to  claim  a  homestead,  by  a  declaration  expressing 
such  intention  and  describing  the  premises  claimed,  appears  to 
take  date  in  California  from  the  year  1860,  when  the  Legislature 
of  that  state  passed  an  act  requiring  a  declaration  of  homestead 
to  be  filed  within  one  year  thereafter,  in  order  to  save  the  right, 
to  wit,  on  or  before  April  28,  1861.  By  another  act,  passed  in 
the  following  year,  this  period  was  extended  until  April  28,  1862  ; 
and,  finally,  another  act,  passed  in  1862,  provided  in  terms  that 
homesteads  acquired  under  the  act  of  1851,  and  held  as  such  by 
virtue  of  that  act  on  April  28,  1860,  should  not  be  deemed  home- 
steads, or  be  exempt  from  forced  sale  by  virtue  of  execution  or 
other  legal  process,  unless  the  declaration  provided  for  in  said  act 
should  be  mad^and  filed  for  record  on  or  before  June  1,  1862.* 
This  statute  was  declared  constitutional  and  valid  ;  ^  it  afforded  no 
room  for  construction,  and  effect  was  given  to  it  by  the  Supreme 
Court  where  no  declaration  had  been  filed  at  all,®  and  where  one 


^  Gregg  V.  Bostwick,  88  Gal.  220 ;  Prescott  v.  Prescott,  45  Gal.  58 ;  Mann  v.  Bogen, 
86  Gal.  816. 
>  Stat  Mass.  1860,  ch.  104,  2  2;  suproy  i  280;  Lee  v.  Miller,  11  Allen,  87. 
»  Cole  V,  Gill,  14  Iowa,  527 ;  Yost  v.  Devault,  9  Iowa,  60 ;  Alley  v.  Bay,  9  Iowa,  609. 
«  Code  Iowa  1851,  J  1254  et  seq, 

*  Qambette  v.  Brock,  41  Gal.  78. 

*  See  the  material  parts  of  the  statute  in  Gohen  o.  Davis,  20  Gal.  187 ;  Stat  GaL 
1862,  p.  521 ;  Riley  v.  Pehl,  28  GaL  70. 

7  Noble  V,  Hook,  24  Gal.  689. 

8  Ibid. 
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had  been  filed,  but  not  in  time.^  A  mortgage  given  by  both  hus- 
band und  wife  after  the  passage  of  the  act  of  1860,  but  before 
the  filing  of  a  declaration  of  homestead,  was  valid,  although  the 
parties  may  have  resided  on  the  premises,  if  no  declaration  of 
homestead  had  been  filed.*  The  statute  furthermore  provided 
that  the  making  or  filing  for  record  of  such  declaration  should  not, 
*'  in  any  case  or  in  any  manner,  affect  or  impair  any  alienation, 
sale,  mortgage,  or  other  contract  or  lien  lawfully  executed  or 
obtained  prior  to  the  time  of  the  filing  for  record  of  such  declara- 
tion.'* Against  this  proviso  effect  could  not  be  given  to  a 
declaration  of  homestead  by  a  widow,  made  at  the  prescribed  time, 
where  there  were  debts  and  liens  upon  the  estate  created  by  her 
deceased  husband,  and  the  Probate  Court  properly  refused  to  set 
apart  to  her  a  homestead  under  such  circumstances.'  A  judg- 
ment recovered  against  the  husband  after  June  1,  1862,  and  be- 
fore the  filing  of  a  declaration  of  homestead,  became  a  lien  on  the 
homestead  property,  and  rendered  it  liable  to  be  sold  on  the  exe- 
cution issued  upon  the  judgment.  But  if,  after  the  judgment  was 
docketed,  the  wife  filed  a  declaration  of  homestead,  she  thereby 
acquired  such  an  interest  in  the  homestead  as  enabled  her  to 
maintain  an  action  against  the  sheriff  to  enjoin  him  from  selling 
it  before  exhausting  the  husband's  personal  property.^ 

§  235.  Acknowledgment  —  Wife's  Acknowledgment  in  Cali- 
fornia.—  A  deputy  county-court  clerk  is,  in  Calkbrnia,  compe- 
tent to  take  the  acknowledgment.'  The  law  as  embodied  in  the 
Code  of  California*  somewhat  modifies  the  language  of  the  pre- 
viously-existing statute,  under  which  the  declaration  was  required 
to  be  '*  signed  by  the  party  making  the  same,  and  acknowledged 
and  recorded  as  conveyances  affecting  real  estate  are  required  to  be 
acknowledged  and  recorded."  Under  this  statute,  where  the  wife 
made  a  selection  of  homestead,  her  husband  not  being  a  party  to 
the  proceeding,  the  declaration  was  good  if  acknowledged  in  the 

>  Bartholomew  v.  Hook,  28  Cal.  277 ;  Estate  of  Beed«  28  GaL  4ia 
s  Cohen  v.  Davis,  20  Gal.  187. 

*  Estate  of  Beed,  supra. 

*  Bartholomew  v.  Hook,  28  Cal.  278. 
»  £mmal  v.  Webb,  86  Cal.  197. 

*  {  1262. 
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manner  provided  by  law  for  the  acknowledgment  of  conveyances 
of  real  property  by  persons  other  than  married  women} 

§  236.  Declaration  under  the  Statute  of  Maine.  —  A  similar 
statute  existed  in  Maine,  which  provided  that  the  premises  de- 
scribed in  the  declaration,  called  a  "  certificate,**  not  exceeding 
a  given  value,  should  be  **  exempt  from  levy  on  any  execution 
issued  on  any  judgment  recovered  for  any  debt  contracted  jointly 
or  severally,  by  the  person  signing  said  certificate,  after  the  date 
of  the  recording  thei'eof.** '  A  judgment  recovered  after  the 
passage  of  this  act,  and  prior  to  the  recording  of  a  certificate  of 
homestead,  was  not  a  debt  contracted  ^^  after  the  date  of  the 
recording,"  and,  therefore,  the  homestead  was  not  protected 
against  it.' 

§  237.  West  Virginia.  —  In  a  note  to  the  preface  it  is  stated 
that  '*  the  latest  revisions  of  statutes  on  file  in  the  St.  Louis  Law 
Library  show  that  homestead  laws  exist  in  all  the  states  of  the 
Union  except  ♦  ♦  ♦  West  Virginia.'*  Although  we  can  find 
in  the  West  Virginia  Code  of  1868  no  trace  of  any  exemption  of 
realty,  a  correspondent  has  suggested  to  us  that  there  has  been, 
since  1864,  an  exemption  of  land  of  the  value  of  $500.  The 
present  law  of  that  state,  passed  in  pursuance  of  a  provision  of 
the  Constitution  of  1872,*  provides  for  a  homestead  exemption. 
Since  this  book  went  to  press,  the  ninth  volume  of  West  Virginia 
Reports,  published  in  1877,  came  to  the  St.  Louis  Law  Library, 
containing  the  first  reported  case  adjudicated  in  that  state  upon 
the  subject  of  homesteads  which  the  writer  has  been  able  to  find. 
This  decision  refers,  presumably,  to  a  section  of  the  last-named 
statute  *  providing  for  the  recording  of  a  declaration  of  exemp- 
tion. The  court  holds  that  a  homestead  is  not  exempt  as  against 
debts  contracted  prior  to  such  recordation.* 

»  ClementB  v,  Stanton,  47  Cal.  60.  , 

>  Act  1860,  ch.  207,  2  ^ ;  8*^pra,  {  281,  subsec  6. 

>  Mills  9.  Spaulding,  60  Me.  67 ;  Lawton  o.  Bruce,  89  Me.  484 

*  Act  December  20,  1878. 

6  Acts  1872-8,  ch.  193,  {  10. 

•  Linsey  v,  McGannon,  9  W.  Va.  154. 
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ARTICLE  I.  — Dedication  by  Occupancy.  . 

§  240.  Scope  of  this  Chapter.  —  It  is  proposed  in  this  chap- 
ter to  consider  the  second  and  more  usual  manner  of  dedicating 
land  as  a  homestead,  already  spoken  of/  namely,  by  visible  oc- 
cupancy as  such ;  and  this  will  also  be  the  most  convenient  place 
to  consider  the  antithesis  of  dedication  of  the  homestead  by 
dccupancy^  namely,  the  loss  of  the  right  by  abandonment.  The 
definition  of  the  term  **  homestead,"  which  will  be  found  else- 
where,* is  sufficiently  suggestive  of  an  interest  in  realty  of  a  char- 
acter Essentially  different  from  that  implied  by  ownership  in  gen- 
eral. The  fact  that  the  place  is  designated  as  the  home  of  the 
owner  would  naturally  convey  to  the  mind  the  impression  that 
the  uses  for  which  it  was  set  apart  were  not  for  mere  speculative 
investment,  nor  yet  for  the  better  promotion  of  the  business 
enterprises  of  the  owner.  The  popular  idea  of  a  homestead  is 
uniformly  associated  with  that  of  the  occupancy  of  the  place  so 
designated,  either  in  the  past,  the  present,  or  the  future.  When» 
in  common  parlance,  a  place  is  spoken  of  as  ^*  the  homestead," 
the  expression  has  reference  to  a  place  which  has  been  occupied^ 
is  now  occupied,  or  which  is  to  be  occupied  by  the  owner.  And 
how  great  soever  may  be  the  difference  of  construction  given  by 
the  courts  of  different  states  to  statutes  exempting  the  homestead 
fi*om  forced  sale,  with  reference  to  the  effect  of  occupancy  in 
particular  cases,  they  all  recognize  the  necessity  of  bringing  the 
exempted  property  within  the  general  description  that  meets  the 
popular  notion  of  a  homestead.  For  the  most  part  the  statutes 
are  not  essentially  different  with  respect  to  this  impoitant  feat- 
ure, but  the  constructions  they  have  received  in  different  locali- 
ties have  been,  in  some  instances,  widely  divergent.     The  points 

1  Ante,  I  286. 

*  AnU,  2  100  «^  ««^. 
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upon  which  the  courts  have  differed,  as  well  as  those  where  it 
has  been  found  necessary  to  restrict  or  confine  the  term  with 
reference  to  the  occupation  of  the  premises  more  narrowly  than 
would  be  found  requisite  for  popular  purposes,  have  reference, 
chiefly,  to  the  nature  of  the  occupancy  —  whether  actual  or  con- 
structive, past,  present,  or  future,  permanent  or  temporary, 
personal  or  by  substitution*  Other  questions,  closely  inter- 
woven with  these,  have  been  separately  discussed.  Thus  the 
puiyoses  or  tLses  for  which  the  land  is  occupied,  whether  for  resi- 
dence merely,  or  also  for  business  pui*poses,  and  the  extent  of  the 
occupancy,  whether  of  the  entire  premises  claimed  as  exempt,  or 
of  a  part  only,  have  formed  the  basis  of  a  separate  chapter ;  ^ 
while  still  another  chapter  has  been  devoted  to  a  consideration 
of  the  persons  by  whom  the  premises  must  be  occupied,  in  order 
to  establish  and  preserve  the  right.*  In  yet  another  chapter  has 
been  discussed  the  nature  of  the  occupancy,  with  reference  to  the 
question  whether  it  may  be  exclusive,  or  in  common  with  others.' 
To  this  chapter,  then,  is  reserved  the  consideration  of  the  per- 
sonal character  of  the  occupancy,  its  commencement,  continuity, 
and  termination. 

§  241.  Occupancy  distingrulshed  from  Possession  —  Must  be 
actual.  —  The  nature  of  the  occupancy  by  which  land  may  be 
impressed  with  the  homestead  character  should  be  carefully 
distinguished  from  possession^  such  as  may  be  sufficient  to  serve 
as  evidence  or  notice  of  title  in  the  possessor.  The  latter  may 
be  constimctive.  while  the  former  should  in  everv  instance  be 
actual  —  in  the  sense  that  it  should  not  depend  upon  paper 
evidence,  the  mere  erection  of  improvements,  the  payment  of 
taxes,  or  the  exercise  of  personal  control  over  the  property  to  be 
affected.*    Whatever  indulgence  the  courts  may  have  extended 

1  Ante,  ch.  8. . 

'  Ante,  ch.  2. 

'  Ante,  ch.  4,  art.  5. 

*  Gregg  V.  Bostwick,  83  Cal.  220 ;  Maim  v.  Rogers,  86  Cal.  816 ;  Charless  v,  Lamber- 
son,  1  Iowa,  436;  KitcheU  v.  Burgwin,  21  HI.  40;  Walters  r.  The  People,  21  HI.  178; 
*.  c,  21  m.  194 ;  Tourville  v.  Pierson,  89  HI.  446 ;  True  v,  Morrill,  28  Vt.  672 ;  Davis 
9.  Andrews,  80  Yt  688;  Cabeen  v.  Mulligan,  87  HI.  280;  Titman  v.  Moore,  43  m. 
169 ;  Fisher  v.  Cornell,  70  111.  216. 
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ill  certain  iiistnuces  to  homestead  claimants,  with  reference  to  the 
matter  of  occupancy,  giving  effect  to  intentions  expressed  for  the 
future,  and  extending  the  protection  of  the  statute  to  property 
beyond  the  actual  personal  occupancy  of  the  debtor,  even  when 
they  have  been  most  liberal  in  shielding  the  homes  of  residents, 
in  the  interest  of  the  owner,  from  forced  sale,  or,  in  the  interest 
of  the  family,  from  a  voluntary  conveyance  by  the  owner  himself, 
the  occupancy,  either  past,  present,  or  future,  must  be  actual.* 

§  242.  Exception  —  Occupancy  by  Widow  and  Orphan  Chil- 
dren.—  This  rule,  however,  does  not  apply  strictly,  in  all  cases, 
where  the  claim  is  made  by  the  widow  or  minor  children  surviv- 
ing the  owner  of  the  property  occupied  by  the  owner  as  a  home- 
stead at  the  time  of  his  death.  Although  it  is  necessarv  that 
there  should  have  been  sufficient  occupancy  of  the  premises  by 
the  husband  or  father,  prior  to  his  decease,  to  impress  them  with 
the  homestead  character,  and  the  object  of  the  law  is  to  preserve 
the  rights  of  the  survivors  to  the  property,  in  order  that  they 
may  occupy  it,  the  courts  are  much  more  liberal  in  construing 
the  provisions  of  the  statute  having  reference  to  occupancy  by 
the  widow  or  surviving  minor  children.  The  Supreme  Court  of 
Illinois  find  support  for  this  view  in  the  words  of  their  statute,* 
as  will  be  seen  by  the  following  language,  found  in  an  important 

1  Cahill  V.  Wil8on,  62  111.  187 ;  CampbeU  r.  Ayres,  18  Iowa,  262 ;  Coolidg©  v,  WelUp 
20  Mich.  80;  Brown  v,  Martin,  4  Bush,  47;  Hall  v.  Heaslip,  16  Iowa,  461 ;  Cfaarless  v. 
Lamberson,  1  Iowa,  436;  Page  v,  Ewbank,  18  Iowa,  680;  Hyatt  v.  Spearman,  20 
Iowa,  610;  Tillotson  v,  Millard,  7  Minn.  618;  Kitchell  v.  Burgwin,  21  HI.  40;  Walten 
V,  The  People,  21  HI.  178;  a,  e.,  18  HI  194;  Benedict  v.  Bunnell,  7  Cal.  246;  Gary  v. 
Tice,  6  Cal.  626;  Petty  v.  Barrett,  87  Texaa,  84;  Spaulding  v.  Crane,  46  Yt  292; 
CampbeU  v.  Adair,  46  Miss.  170. 

'  The  1st  section  reads  as  follows :  "  That,  in  addition  to  the  property  now  exempt 
by  law  from  sale  under  execution,  there  shall  be  exempt  from  levy  and  forced  sale,  under 
any  process  or  order  from  any  court  of  law  or  equity  in  this  state,  for  debts  contracted 
from  and  after  the  fourth  day  of  July,  A.  D.  1861,  the  lot  of  ground  and  the  buildings 
thereon  occupied  as  a  residence  and  owned  by  the  debtor,  being  a  householder  and 
having  a  family,  to  the  value  of  one  thousand  dollars.  Such  exemption  shall  continue 
after  the  death  of  such  householder,  for  the  benefit  of  the  widow  and  family,  some,  or 
one,  of  them  continuing  to  occupy  such  homestead  until  the  youngest  child  shall 
become  twenty-one  years  of  age,  and  until  the  death  of  such  widow ;  and  no  release 
or  waiver  of  such  exemption  shall  be  valid  unless  the  same  shall  be  in  writing,  lab- 
scribed  by  such  householder,  and  acknowledged  in  the  same  manner  as  conveyances 
of  real  estate  are  by  law  required  to  be  acknowledged."  1  Stat  LI.,  ed.  1868,  p.  676. 
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case :  ^^  Upon  a  careful  examination  of  the  first  section  of  the 
Rct  it  will  be  perceived  that  the  language  in  reference  to  the 
occupancy  during  the  life  of  the  husband  and  after  his  death  is 
different,  and  seems  to  imply  that  it  was  intended  to  provide  for 
different  kinds  of  occupancy.  The  first  clause  exempts  the 
property  held  by  the  debtor  and  *  occupied  as  a  residence,'  while, 
in  the  second  clause,  the  right  is  reserved  to  the  widow  and 
family,  after  the  death  of  the  husband,  for  the  limited  period  — 
^  some  of  them  continuing  to  occupy  such  homestead.'  The  first 
clause  requires  the  occupancy  to  be  as  a  residence,  while  the 
other  is  satisfied  simply  by  an  occupancy.  This  would  seem  to 
imply  that  it  was  intended  that,  where  the  right  is  claimed  by 
the  husband,  it  must  appear  that  he  occupied  it  as  a  residence, 
lived  upon  it,  and  made  it  his  home  and  that  of  his  family ;  while, 
under  the  second  clause,  an  occupancy  seems  to  answer  the 
'i*equirement.  And  premises  may  be  occupied  by  a  tenant,  whose 
possession  is  considered  that  of  his  landlord.  And  this  construc- 
tion would  seem  to  be  imperatively  required  to  render  the  right 
available  to  children  of  tender  yeai's,  where  both  parents  are 
dead  ;  otherwise,  the  right  would  be  useless  to  them.*'^  Under 
the  New  Hampshire  statute,  by  which  it  is  provided  that  **  such 
homestead  shall  not  be  assets  in  the  hands  of  an  administrator 
for  the  payment  of  debts,  nor  subject  to  the  laws  of  distribution 
or  devise,  so  long  as  the  widow  or  minor  children,  or  any  or 
either  of  them,  shall  continue  to  occupy  the  same,"(?)  it  was 
held  that  the  law  was  satisfied  with  such  occupancy  by  the  widow 
as  was  consistent  with  her  enjoyment  of  the  premises.*  So, 
where  she  absented  herself  for  two  years,  during  which  time  she 
visited  her  friends  and  worked  in  another  town,  while  the  home- 
stead was  occupied  by  her  tenants,  and  visited  occasionally  by 
herself,  this  was  regarded  as  such  occupation  by  her  as  would 
suffice  to  preseiTe  the  homestead  character  of  the  property  so 
held.'  So,  in  the  case  of  Phipps  v.  Acton,*  it  was  held  that,  so 
long  as  the  widow  was  in  the  occupancy  or  control  of  the  premises, 

»  Titman  v.  Moore,  48  HI.  178. 

*  Locke  V,  Bowell,  47  N.  H.  46. 

*  Franklin  v.  Coffee,  18  Texas,  410, 
«  12  Bush,  875. 
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by  herself,  her  agent,  or  tenant,  her  right  to  the  homestead  would 
continue.  A  widow  who,  after  the  death  of  her  husband,  con- 
tinues to  use,  for  the  purpose  of  storing  her  furniture,  a  room  in 
the  dwelling-house  owned  and  occupied  by  him  at  the  time  of 
his  death,  continues  to  occupy  the  homestead  so  as  to  save  the 
exemption  under  a  statute  exempting  '*  the  homestead  occupied 
and  owned  by  a  householder  having  a  family."^  The  Supreme 
Court  of  Illinois  say  that,  ^^  after  the  death  of  the  husband,  the 
widow,  being  under  no  disability,  can  abandon  the  homestead 
precisely  as  could  the  husband.  Whenever  it  appears  that  it 
has  ceased  to  be  her  home,  and  that  she  has  acquired  another 
place  of  permanent  abode,  she  thereby  loses  all  right  to  claim 
the  statutory  privilege ;  or,  even  if  she  abandons  it  with  the 
intention  of  not  returning  to  it  again  as  her  home,  the  right 
would  be  lost.  But  if,  from  sickness  or  other  necessary  cause, 
she  were  to  leave  temporarily,  with  the  intention  of  agaiu  return- 
ing, it  would  be  otherwise."* 

§  243.  Continiied — Occupancy  by  Orphan  Children. — Un- 
der a  statute  providing  that  'Hhe  homestead  shall  be  exempt 
from  sale  on  execution  during  the  time  it  shall  be  occupied  by 
the  widow,  child,  or  children," '  it  has  been  held  that  minor  chil- 
dren, both  parents  being  dead,  are  incapable^  either  by  act  or 
declaration,  of  waiving  or  abandoning  the  homestead  right. 
Actual  occupancy  by  them  is  not  necessary.  It  is  the  duty  of 
the  guardian  to  take  possession  of  the  homestead,  and  lease  or 
rent  it  for  their  benefit ;  and  this  is  the  possession  and  occupancy 
contemplated  by  the  statute.*  In  this  state,  contrary  to  the 
general  doctrine,*  the  rights  of  the  widow  and  children  in  the 
homestead  are  declared  separate  and  independent,  in  the  sense 
that  neither  of  them  can  do  any  act  which  will  impair  the  rights 
of  the  others.  The  children,  however  ,are  not  required  to  assert 
their  right  of  homestead  duriug  the  continuance  of  the  widow's 


1  Brettim  v.  Fox,  100  Mass.  284. 
«  Wright  V.  Dunning,  46  HI.  276. 
8  Gould's  Dig.  Stat.  Ark.,  ch.  68,  J  80l 
*  Booth  V.  Goodwin,  29  Ark.  688. 
»  Ante,  i  48. 
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right  by  reason  of  her  priority ;  nor  will  delay  after  the  cessation 
of  her  right  bar  or  prejudice  their  rights,  since  they  are  not  re- 
quired to  assert  their  rights  or  to  take  possession  of  the  homestead » 
by  reason  of  their  incapacity.  Hence  an  abandonment  of  the 
homestead  by  the  widow,  whether  by  remarriage  and  removal  to 
the  home  of  her  new  husband,  or  otherwise,  will  in  nowise 
affect  the  rights  of  minor  children.^ 

§  244.    Occupancy  miist  be  concurrent  witb  Dedication*-^ 

Occupancy  being  an  indispensable  requisite  to  the  impressment 
of  the  premises  with  the  homestead  character,  in  order  to  hold 
the  property  exempt,  its  character  as  a  homestead  should  become 
fixed  before  the  contraction  of  the  debt,  the  rendition  of  the 
judgment,  or  the  execution  and  delivery  of  the  conveyance  by 
which  it  is  sought  to  divest  the  rights  of  the  homestead  claimant. 
It  follows  that  there  should  be  such  actual  occupancy  as  the 
statute  recognizes  as  sufficient,  prior  to  the  occuiTence  of  such 
liability  or  such  conveyance.*  It  would  not,  in  general,  be  suf- 
ficient that  the  property  was  antecedently  owned,  unless  there  was 
a  concurrent  occupancy.*  It  was  accordingly  held,  under  a  statute 
which  made  provision  for  a  formal  declaration  and  registration  of 
the  homestead,  that,  in  order  to  entitle  the  premises  so  claimed  and 
set  apart  to  the  protection  of  the  statute,  they  **  must  be  resided 
upon,  and  used  as  such,  at  the  time  the  declaration  is  made."  *  It 
was  so  held  by  the  same  court  when  a  party  sought  to  impress  a 
former  residence  with  the  character  of  a  homestead  subsequent 
to  taking  up  his  residence  elsewhere.*  So,  under  the  homestead 
statute  of  Massachusetts,*  which  is  similar  to  that  of  California 
in  its  provisions  for  recording  the  declaration  of  intention  to  hold 
the  premises  designated  as  a  homestead,  it  was  held  that  such 
declaration  would  not  be  effective  to  impress  the  premises  claimed 
with  the  character  of  a  homestead  unless  the  householder  and 
head  of  the  family  was  occupying  the  premises  as  a  residence  at 

1  Johnston  v.  Turner,  29  Ark.  280;  Phipps  v.  Acton,  12  Bush,  875. 
«  Poat,  I  246. 

*  But  see,  post,  {  800. 

«  Gregg  V,  Bostwick,  88  Cal.  220.    See,  also,  Villa  r.  Pico,  41  Cal.  469. 

*  Prescott  v.  Prescott,  45  Gal.  58. 

*  Gen.  Stat,  ch.  104,  J  2. 
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the  time  the  declaration  was  made.^  Here  the  householder  had, 
at  the  time  of  contracting  the  debt,  removed  the  dwelling-house 
formerly  standing  on  the  land,  and  was  building  a  new  one  with 
the  intention  of  occupying  it.  This  was  held  insufficient  to  pro- 
tect the  real  estate  from  lew  and  sale  in  satisfaction  of  such 
debt.  This  rule  as  to  time  also  holds  good  when  the  statute 
authorizes  the  owner  of  a  homestead,  or,  in  case  .of  his  neglect, 
his  wife,  to  cause  it  to  be  platted,  marked  out,  and  recorded,  for 
the  purpose  of  giving  notice  of  his  selection.'  In  deciding  a  case 
arising  under  such  a  statute  the  court  declares  that  thus  to  mark 
out,  plat,  and  record  a  tract  of  ground  as  a  homestead  does  not 
make  it  such.' 

§  245.  Reason  for  requirinsr  actual  Occupancy.  — The  chief 
reason  why  actual  occupancy  is  insisted  upon  as  a  condition  to 
the  exemption  of  the  homestead  is  that  it  may  serve  to  notify 
.the  world  that  it  is  the  place  claimed  by  the  owner  as  exempt; 
that  such  owner  may  not  obtain  credit  upon  the  strength  of  his 
ownership  of  land  subject  to  exemption,  and  so,  by  concealing  its 
real  character,  pervert  the  beneficent  provisions  of  the  statute  into 
an  adjunct  to  the  practice  of  fraud  and  deceit  upon  those  persons 
who  are  disposed  to  give  him  credit,  relying  upon  his  apparent 
solvency.*  This  view  of  the  law  is  well  expressed  by  Judge 
Wright,  in  a  case  arising  under  the  Iowa  statute,,  where  he  says : 
**  Until  such  occupancy  the  proposed  creditors  cannot  know 
what  it  is  that  is  claimed  as  exempt.  If  there  is  actual  residence, 
however,  he  knows  that  the  law  gives  the  exemption."  * 

§  246.  Occupancy  must  be  co-existent  with  Accrual  of  ad- 
verse Bight.  —  So  far,  therefore,  as  occupancy  is  essential  to  the 
inception  of  the  homestead  right,  whatever  indicia  may  be  held 
sufficient  to  give  notice  of  such  occupancy  must  be  present^  with 
reference  to  the  accruing  of  the  antagonistic  rights  to  which  it 

1  Lee  V,  Miller,  11  Allen,  87.  ' 

'  Code  Iowa  1861,  {  1254  et  aeq,    Thiflstatate  is  permissive  merely;  it  redtea  tbat 
"  a  failure  in  this  respect  does  not  make  the  homestead  liable,"  etc. 
'  Cole  V.  Gill,  14  Iowa,  627.    See,  also,  Yost  v.  Devault,  9  Iowa,  62. 

*  Antcy  2  104. 

•  Chnsty  v.  Dyer,  14  Iowa,  441.    See,  also,  Williams  v.  Dorris,  81  Ark.  466. 
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is  opposed.  It  will  not  suffice  that  actual  possession  is  taken 
immediately  aftei'  the  contraction  of  the  debt,  and,  when  we  come 
to  consider  the  question  of  abandonment^  we  shall  see  that  the 
exemption  cannot  rest  securely  upon  the  mere  fact  of  prior 
occupancy  which  had  permanently  ceased  when  the  debt  was 
contracted.^  The  mere  intention  on  the  part  of  the  owner, 
however  manifested,  short  of  some  act  which  mav  be  construed 
into  actual  residence  on  the  premises  thus  claimed,  will  not  meet 
the  requirements  of  the  statute.  Ownership  and  occupancy 
must  concur  prior  to  the  inception  of  the  adverse  claim.  Ac- 
cordingly, where  the  owner  of  certain  real  estate,  intending  to  oc- 
cupy such  premises,  as  his  homestead,  contracted  a  debt,  and  sub- 
sequently carried  his  intention  into  effect  by  removing  his  family 
to  the  place  so  selected,  the  creditor  was  permitted  to  subject  it  to 
the  satisfaction  of  his  demand.*  This  idea  is  well  brougrht  out  in 
a  leading  case  in  Illinois :  **  The  husband,  being  the  head  of  the 
family,  has  the  right  to  determrine  and  control  their  residence, 
and,  when  he  intentionally  removes  from,  and  abandons,  the  home- 
stead, and  his  family  accompanies  him,  neither  he  nor  they  have 
any  power  to  resume  it,  so  as  to  cut  off  intervening  liens  which 
have  attached  during  such  abandonment.  When  a  lien  attaches 
during  such  abandonment,  it  is  no  more  defeated  by  returning  to, 
and  regaining,  possession  than  if  there  had  been  a  regularly  exe- 
cuted release  of  the  right.  Such  return  would  operate  as  a  new 
homestead  right  as  to  all  subsequent  debts  and  liens,  but  could 
not  affect  prior  claims  any  more  than  if  it  had  not  been  previously 
occupied  as  a  homestead.     The  right  to  claim  the  beueiit  is  con- 

1  Titman  v.  Moore,  48  111. 174. 

*  Elston  V.  Robinson,  28  Iowa,  208 ;  Tost  v.  Devault,  3  Iowa,  845.  See  Monroe  v. 
May,  9  Kan.  466,  where  the  homestead  right  is  held  to  accrue  from  the  time  of  pur- 
chase ;  but  it  is  because  the  premises  were  purchased  for  a  homestead,  and  occupied 
as  such  within  *'  a  reasonable  time,"  that  the  occupancy  was  held  to  take  effect  by 
relation.  Infra,  {  247.  In  Texas  it  has  been  held  sufficient  to  occupy  the  premises 
prior  to  the  sale.  Stone  v,  Darnell,  20  Texas,  11.  The  same  rule  obtains  in  Missis- 
sippi. Letchford  v.  Gary,  62  Miss.  791 ;  Totter  v.  Dobbs,  38  Miss.  198 ;  Lessley  v. 
Phipps,  49  Miss.  790;  Irwin  v.  Lewis,  50  Miss.  868.  It  is  also  thus  held  in  Nevada. 
Hawthorne  v.  Smith,  8  Nev.  182.  In  Illinois,  however,  it  is  held  necessary  that  occu- 
pancy should  commence  prior  to  the  rendition  of  judgment.  Keinbach  v,  Walter,  27 
HI.  893 ;  Preeman  v.  Stewart^  5  Biss.  19. 
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trolled  by  the  situation  of  the  property  at  the  time  the  debt  was 
contracted  or  the  lien  attached,  and  not  by  subsequent  acts  of  the 
debtor  and  his  family.  While  the  homestead  may  be  exempt 
when  the  debt  was  contracted,  by  its  subsequent  abandonment 
the  homestead  would  become  liable ;  but,  if  not  exempt  at  the 
time  of  creating  the  debt,  the  subsequent  possession  of  the  home- 
stead would  not  exempt  it.  That  can  only  be  accomplished  by 
the  debtor  by  paying  or  discharging  the  debt."  * 

§  247.  Exceptions  —  Intention  of  Debtor  —  Changing  Home- 
stead.—  Exceptional  circumstances  may  arise,  however,  where 
the  unexecuted  intentions  of  the  claimant  may  be  construed  into 
the  legal  equivalent  of  actual  occupancy  of  the  premises  claimed. 
As,  when  tlie  statute  authorizes  a  change  of  homestead  by  sale 
and  investment  of  the  proceeds  in  a  new  place  of  residence,  the 
rights  of  the  owner  may  be  preserved  as  against  existing  creditors 
during  the  occurrence  of  the  change.  In  a  case  of  this  sort  it 
was  held,  under  the  provisions  of  a  statute  which  followed  the 
Constitution  of  the  state  in  designating  the  real  estate  to  be  held 
exempt  as  *«a  homestead,  •  •  •  occupied  as  a  residence 
by  the  family,"  that,  although  the  claimant  does  not  actually 
occupy  the  premises  until  he  has  completed  his  purchase  and 
secured  his  title,  still,  if  he  purchase  it  for  a  homestead,  and 
enter  into  occupation  within  a  reasonable  time  thereafter,  no  lien 
of  existing  judgments  will  attach.*  There  could  be  no  serious 
objection,  upon  principle,  to  a  recognition  of  the  validity  of  a 
claim  of  exemption,  under  circumstances  of  this  kind,  as  to  debts 
against  which  the  old  homestead  was  held  exempt.  The  sale  of 
the  residence  might  be,  in  a  manner,  involuntary  on  the  part  of 
the  owner,  and  the  proceeds  in  his  hands,  being  for  the  purpose 
of  investment  in  property  similar  to  that  from  which  they  were 
derived,  might  be  considered,  according  to  the  doctruies  of  equi- 
table conversion^  as  real  estate  exempt  under  the  homestead  law. 
But,  should  the  homestead  claimant,  during  the  time  intei*vening 
between  the  sale  of  the  old  homestead  and  the  occupancy  of  the 
new,  contract  a  debt,  it  is  difficult  to  see  upon  what  principle  of 

»  Titman  v.  Moore,  43  m.  174. 
*  Monroe  v.  May,  9  Kan.  466,  476. 
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reason  and  justice  his  intentions  with  respect  to  the  proposed 
home  for  bis  family  should  be  allowed  to  clothe  it  with  an  invio- 
lability to  which  it  would  only  be  entitled  by  actual  occupation. 
The  contraction  of  the  debt  is  a  voluntary  act  upon  his  part,  and, 
in  the  absence  of  any  other  insignia  of  dedication  of  the  place 
purchased,  beyond  his  secret  intentions  in  that  respect,  he  might 
obtain  credit  upon  the  faith  of  his  ownership  of  unoccupied  prop- 
erty, even  while  making  the  most  diligent  preparation  to  occupy 
it  as  a  homestead,  and  thus  remove  it  beyond  the  reach  of  the 
party  who  had  extended  credit  to  him  while  the  property  seemed 
liable  for  his  debts.  Nor  can  this  doctnne  of  iriteiided  occupancy 
be  safely  applied  to  the  cases  where,  prior  to  actual  occupancy, 
there  has  been  a  voluntary  alienation  of  the  premises.  There  is 
something  so  essentially  knavish  in  the  assertion  of  claims  of  this 
kind,  as  against  purchasers  in  good  faith  and  for  value,  that 
courts  should  give  them  but  a  reluctant  ear,  except  where  they 
come  backed  up  by  a  strict  conformity  to  statutory  requirements 
in  every  essential  particular. 

§  248.  Continued.  —  Nevertheless,  in  deciding  a  case  which 
arose  under  the  same  constitutional  and  statutory  provisions 
above  referred  to,  where  the  owner  and  occupant  of  a  forty-acre 
tract  had  purchased  a  detached  tract  of  ten  acres,  separated  from 
his  homestead  by  a  railroad,  and  such  purchase  was  made  with 
the  real  or  pretended  intention  of  using  it  in  conjunction  with  the 
tract  already  occupied  by  this  purchaser,  but  before  it  had  been 
so  used  or  occupied,  a  parol  contract  of  sale  was  entered  into 
between  the  purchaser  and  wife  on  the  one  part,  and  a  person 
who  was  already  occupying  the  smaller  tract  on  the  other,  which 
contract  had  been  so  far  executed  on  the  pail  of  the  covenantee 
as  to  take  it  out  of  the  operation  of  the  Statute  of  Frauds,  the 
coui*t  seemed  disposed  to  apologize  for  sustaining  a  decree  of 
specific  performance  against  the  vendor  who  sought  to  shirk  his 
obligation,  upon  the  ground  that  the  subject  of  the  contract  was 
part  of  his  homestead.*  Here  the  plaintiff's  occupancy  of  the 
premises  contracted  for,  prior  to  the  purchase  by  the  defendant, 
was  virtually  held  sufficient  to  neutralize  the  effect  of  defendant's 

I  Edwardfl  v.  Fry,  9  Kan.  417,  425. 
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admitted  intentions  at  the  time  of  his  purchase^  though  such 
prior  occupancy  wiis  merely  as  tenant  at  sufferance  of  the  defend- 
ant vendor.  This  circumstance  is  held  of  sufficient  importance 
to  render  the  question  of  the  purchaser's  iTUention  immaterial, 
though,  in  order  to  save  the  question  of  intended  occupancy  for 
general  application,  the  court  goes  so  far  outside  of  the  case 
under  consideration  as  to  say:  **  The  purchase  of  a  homestead 
and  the  removal  onto  it  cannot  be  made  momentarily  contempo- 
raneous. It  takes  time  for  a  party  in  possession  to  move  out, 
and  then  more  time  for  the  purchaser  to  move  in.  *  *  * 
Now,  the  law  does  not  wait  till  all  this  has  been  done,  and  the 
purchaser  actually  settled  in  his  new  home,  before  attaching  to 
it  the  inviolability  of  a  homestead.  A  purchase  of  a  homestead 
with  a  view  to  occupancy,  followed  by  occupancy  within  a  rea- 
sonable time,  may  secure,  ab  initio^  a  homestead  inviolability. 
Yet  occupation  is,  nevertheless,  an  essential  element  to  secure 
this  inviolability.'** 

§  249.  Continued. — In  a  case  decided  under  the  Kentucky 
statute*  it  was  held  that  the  right  of  exemption  was  dependent 
upon  ♦*  the  present  and  actual  intention  of  the  debtor  to  use  and 
enjoy  the  property  sought  to  be  exempted  as  a  home  for  himself 
and  family." '  In  this  case  the  opinion  seems  to  be  reserved  as  to 
whether  it  would  be  necessary  to  manifest  an  intention  so  to 
occupy,  by  the  erection  or  maintenance  of  habitable  buildings 
upon  the  premises  claimed  as  exempt.  A  great  deal  of  latitude 
might  be  indulged  in  under  the  rule  of  **  the  present  and  actual 
intention."  If  it  be  only  necessary  that  the  intention  shall  be 
present  and  actual^  the  contemplated  act  may  not  be  anticipated 
for  an  indefinite  time ;  but,  if  it  is  meant  that  there  should  be  an 
actual  purpose  and  intention  of  present  occupancy  of  the  premises 
owned  by  the  party  asserting  the  claim  when  the  debt  was  con- 
tracted, this  might  reasonably  be  held  to  amount  in  substance  to 
actual  occupancy,  where  there  was  no  fraud  or  deceit  practiced, 
and  the  intention  of  the  debtor  was  openly  manifested.     There  is 

>  Edwards  v.  Fry,  9  Kan.  417,  42& 

•  Myer»8  Supp.  714. 

*  Brown  o.  Martin,  4  Bush,  47* 
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no  better  reason  why  the  corporeal  presence  of  the  owner  of 
habitable  premises  should  be  required  at  the  place  claimed  as  ex- 
empt, in  order  to  render  him  an  actual  occupant  of  such  place,  for 
the  purpose  of  the  inception  of  the  homestead  right,  than  there 
is  for  prohibiting  his  temporary  absence  in  order  to  perpetuate 
the  right.^ 

§  250.  Disclaimer  of  Intention  to  occupy.  —  In  Iowa,  where 
the  courts  have  been  most  strict  in  requiring  the  concurrence  of 
ownership  and  occupancy  at  the  time  of  the  contraction  of  the 
debt  in  order  to  impress  the  premises  with  the  homestead  char- 
acter, it  has  been  held,  in  substance,  that  the  right  might  attach 
by  reason  of  occupancy,  notwithstanding  the  express  disclaimer 
of  the  occupant,  at  the  time,  of  an  intention  to  claim  the  propeity 
as  his  homestead.'  Thus,  in  the  case  cited,  the  owner  of  a  house 
and  lot  conveyed  it  to  another  person.  At  the  time  of  making 
the  conveyance  he  lived  upon  the  premises  with  his  housekeeper, 
but  his  family  remained  in  another  state,  where  they  had  a  home- 
stead. For  the  reason  that  his  wife  was  unwilling  to  leave  her 
home  in  the  East,  he  declared  that  he  should  be  compelled  to 
return  to  her.  Subsequently  she  came,  and  he  then  brought  an 
action  for  the  recovery  of  the  property,  on  the  ground  that,  at 
the  time  of  making  the  conveyance,  he  was  a  married  man  and 
the  head  of  a  family ;  that  he  then  occupied  the  premises  as  his 
homestead,  and  that  his  wife  did  not  concur  in  the  deed  so  as  to 
relinquish  the  homestead  right.  It  was  held  that  it  was  his 
homestead,  notwithstanding  his  declared  intentions  to  the  con- 
trary, and  that  the  conveyance  passed  no  title.* 

§  251 .  Doctrine  of  Intention  to  occupy  illustrated. — Though 
the  construction  given  to  this  statute  in  the  state  of  Iowa  is 
clearly  opposed  to  the  recognition  of  secret,  or  even  expressed, 
intention  as  a  controlling  circumstance  from  which  the  character 
of  the  occupancy  of  the  premises  may  be  gathered,  and  cer- 
tainly opposed  to  the  dispensing  altogether  with  such  occupancy 

>  Post,  i  272. 

«  'Williams  v.  Swetland,  10  Iowa,  51. 

»  Ibid. 
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as  a  prerequisite  to  the  homestead  character  of  the  property 
claimed  as  exempt,  it  is  not  to  be  inferred  that  they  have  been 
inclined  to  entirely  discard  the  question  of  intention  in  this 
respect,  nor  that  they  have  been  unreasonably  exacting  as  to  the 
evidences  of  actual  occupancy  at  the  time  of  the  inception  of  the 
adverse  claim.  In  deciding  the  case  of  Neal  v.  Coe^  the  court 
gives  to  the  matter  of  intention  as  full  a  measure  of  influence 
as  is  consistent  with  justice.  There  a  tract  of  fifteen  acres  of 
improved  suburban  property  was  purchased  by  the  head  of  a 
family  with  a  view  to  occupying  the  same  as  a  homestead. 
Though  the  deed  was  executed  to  the  wife,  the  husband,  upon 
completing  the  purchase,  left  sufficient  money  for  necessary  re- 
pairs, and  returned  to  his  former  residence,  where  he  had  left  his 
family,  for  the  purpose  of  reipoving  them  to  the  new  home,  in- 
tending to  occupy  the  house  if  it  should  be  found  ready  for  them 
—  as  he  was  informed  by  those  employed  to  make  the  repairs  it 
would  be.  Prior  to  their  departure  from  their  old  home  they 
shipped  all  their  household  goods  to  the  new  place.  The  goods 
that  arrived  in  advance  of  the  family  were  placed  in  the  new 
house.  Upon  reaching  the  place  the  purchaser  discovered  that 
the  goods  which  had  arrived  were  not  in  a  condition  fit  for  use, 
and  he  accordingly  procured  board  for  himself  and  family,  by  the 
week,  at  a  hotel  in  the  vicinity,  where  he  kept  a  writing-desk 
and  a  bureau  for  their  temporary  accommodation.  The  remain- 
der of  the  goods  arrived  from  time  to  time,  and,  as  they  came, 
were  unpacked  and  put  in  the  house.  The  stable  was  used  by 
the  owner  of  the  premises  for  the  accommodation  of  his  own 
horse.  They  made  a  garden,  and  caused  a  part  of  the  land  to  be 
sowed  in  small  grain.  The  diflTerent  members  of  the  family  were 
at  the  house  more  or  less  daily,  where  repairs  were  going  on 
under  the  superintendence  of  the  husband  and  father,  and  all 
regarded  the  place  as  their  home.  Some  months  after  the  arrival 
of  the  family  they  moved  into  the  house ;  but  during  the  time 
they  had  been  boarding  they  contracted  a  debt,  which  being  sub- 
sequently prosecuted  to  judgment,  the  premises,  of  which  the 
defendants  were  then  in  possession,  occupyhig  as  a  home,  were 

«  85  Iowa,  407. 
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sold  in  satisfaction  thereof.  In  an  action  of  ejectment  by  the 
purchaser  against  husband  and  wife,  it  was  held  that  the  defend- 
ants had  such  possession  at  the  time  the  debt  was  contracted  as 
entitled  them  to  hold  the  premises  as  their  homestead  against  the 
purchaser  at  execution  sale. 

§  252.  And  discussed.  —  This*  case  is  distinguished  by  the 
court  from  prior  decisions  of  the  same  court,  where  the  intention 
to  occupy  was  held  insufficient  to  give  the  owner's  property  the 
character  of  a  homestead.^  The  ground  of  the  distinction  is  that, 
in  the  earlier  cases,  what  is  denied  is  that  the  mere  intention  to 
occupy  the  premises  in  the  fature  as  a  home,  coupled  with  actual 
occupancy  subsequent  to  the  contraction  of  the  debt,  will  exempt 
the  property  from  forced  sale  in  satisfaction  of  such  debt.  Day, 
J.,  in  rendering  the  opinion,  says :  **  While  the  intention  is  not 
alone  sufficient  to  impress  the  homestead  character,  yet  it  may 
be  considered  in  connection  with  the  circumstances.  Some  time 
usually  intervenes  after  the  purchase  of  property  before  it  can 
be  actually  occupied.  Even  after  the  process  of  moving  be- 
gins, it  frequently  takes  days  before  it  can  be  arranged  and  the 
house  placed  in  comfortable  condition  for  actual  occupancy. 
Under  such  circumstances  great  inconvenience  might  arise  if 
the  homestead  character  was  made  to  depend  upon  the  actual 
personal  presence  of  the  members  of  the  family.  Law  is  enti- 
tled to,  and  can  command,  respect  only  when  it  is  reasonable 
and  adapted  to  the  ordinary  conduct  of  human  affixirs."*  In 
Michigan  it  is  held  that  neither  the  Constitution  nor  the  home- 
stead statute  has  undei-taken  to  exempt  a  contemplated  future 
homestead,  but  only  a  homestead  in  fact.  Therefore,  land  on 
which  no  dwelling-house  had  ever  been  erected  or  commenced, 
and  on  which  neither  the  owner  nor  his  family  had  ever  resided, 
could  be  held  as  a  homestead.' 

*  See  Elston  v.  Robinson,  23  Iowa,  208 ;  Christy  «.  Dyer,  14  Iowa,  488 ;  Cole  v.  Gill, 
14  Iowa,  627 ;  Williams  v.  8 wetland,  10  Iowa,  51 ;  Charless  v.  Lamberson,  1  Iowa,  435. 

*  Neal  t.  Coe,  35  Iowa,  410.  See,  also,  Fogg  r.  Fogg,  40  N.  H.  282.  But  see 
Spaulding  v.  Crane,  46  Yt  292,  where  it  is  held  that  the  fact  that  the  residence  was 
undergoing  repairs  when  the  mortgage  was  executed,  and  that  the  family  intended  to 
go  into  it  and  occupy  it  as  a  residence,  was  not  enough  to  defeat  the  mortgage. 

»  Coolidge  V.  Wells,  20  Mich.  80.  To  the  same  point  see  True  c.  Morrill,"  28  Vt 
672;  Batts  v,  Scott,  87  Texas,  65. 
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§  253.  Occupancy  must  be  Permanent.  — Without  discussing 
the  character  of  the  occupancy  with  respect  to  the  length  of  time 
during  which  the  premises  should  be  so  occupied,  as  it  affects  the 
question  of  abandonment^  it  may  be  laid  down  as  the  general  rule 
that  such  occupancy  should  be  permanent.  The  mere  personal 
presence  of  the  claimant  with  his  family,  if  only  for  a  temporary 
purpose,  whether  continued  for  a  long  or  short  period,  will  not 
operate  to  fix  the  homestead  right.^  On  the  other  hand,  per- 
manent occupation,  for  however  short  a  time  before  the  contrac- 
tion of  the  debt  or  the  alienation  of  the  premises,  will  suffice  to 
impress  it  with  the  homestead  character, 

§  254.  But  need  not  be  continuous.  —  All  the  courts  concur 
in  holding  that,  when  a  home,  residence,  or  settlement  has  been 
once  acquired  on  lands,  it  is  not  necessaiy  that  there  should  be  a 
continuous  actual  occupancy  to  secure  the  homestead  so  acquired 
from  forced  sale.* 

§  255.  Must  be  personal^  and  not  by  Tenant. — Whatever 
liberality  of  construction  the  courts  have  been  willing  from  time 
to  time  to  give  to  the  requirements  of  the  statute,  with  respect 
to  the  occupancy  by  which  the  homestead  character  may  be 
presei*ved  after  it  has  attached  to  the  property  claimed  as  exempt, 
there  can  be  no  doubt  that,  in  order  to  impress  that  character 
upon  such  property  originally,  it  would  not  be  sufficient  to  occupy 
it  by  a  tenant  holding  under  a  lease.'  The  statutory  provisions 
of  the  different  states  bearing  upon  this  branch  of  the  subject, 
though  differently  worded,  are  so  nearly  identical  in  substance 
that  they  have,  for  the  most  part,  been  construed  as  intending  to 
set  apart  the  exempt  property  for  actual  personal  occupation  by 
the  owner  and  his  family.     It  was  held,  under  the  statute  of 

I  Lee  V.  Miller,  11  Allen,  87. 

*  Kitchell  V,  Burgwin,  21  IlL  40;  Walters  v.  The  People,  21  IlL  178;  Titman  ». 
Moore,  48  111.  169;  Smith  v.  The  People,  44  Ul.  16;  Potts  v.  Davenport,  79  HI.  459; 
Oipperly  v,  Rhodes,  68  111.  861 ;  Herrick  v.  Grayes,  16  Wis.  167 ;  Jarvais  v.  Moe,  88 
Wis.  440;  Davis  v,  Andrews,  80  Vt.  688;  Fyffe  v.  Beers,  18  Iowa,  4;  Austin  v.  Stan- 
ley, 46  N.  H.  51 ;  Wetz  v.  Beard,  12  Ohio  St  481 ;  Taylor  v.  Boulware,  17  Texas,  74; 
and  many  other  cases. 

»  Hoitt  v,  Wehb,  86  N.  H.  165 ;  True  ».  Morrill,  28  Vt  672. 
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Alabama,^  that  the  provision  that  the  exemption  was  V  for  the 
use  of  the  family/'  and  to  include  the  homestead,  clearly  indi- 
cated that  there  should  be  an  actual  use  by  the  family.  And, 
though  the  renting  of  land  might  be  a  source  of  profit  which 
contributed  to  the  support  of  the  family,  the  "use"  contem- 
plated by  the  statute  was  of  the  thing^  and  not  of  its  profitSy  or 
any  income  derived  from  it.' 

§  256.  By  Tenant  In  Common.  —  In  those  states  where  an 
estate  in  common  with  others  is  held  sufficient  to  support  a  home- 
stead exemption,'  it  is  not  to  be  deemed  requisite  that  the  tenant, 
in  order  to  hold  the  property  exempt  as  a  homestead,  should 
have  exclusive  possession ;  for,  obviously,  the  tenant  would  not 
be  required  to  hold  by  an  occupancy  inconsistent  with  the  nature 
of  his  title.  His  occupancy  is  not  exclusive.  His  co-tenants 
have  the  same  rights  which  he  has,  with  respect  to  all  portions  of 
the  premises  ;  but,  so  long  as  the  joint  tenancy,  or  tenancy  in  com- 
mon, continues,  the  possession  of  the  actual  occupant  cannot  be 
disturbed,  even  by  his  co-tenants. 

§  257.  Most  be  occapied  as  a  Home.  —  The  nature  of  the 
claim  made  to  the  property  is  clearly  indicative  of  the  use  to 
which  it  has  been  dedicated.  It  is  claimed  as  a  homestead;  there- 
fore it  must  be  intended  as  a  home  or  place  of  residence  for  the 
owner  and  his  family.  As  this  is  the  purpose  for  which  it  is 
claimed,  and  to  which  it  is  dedicated,  the  occupancy  by  which 
such  claim  and  dedication  are  made  known  to  the  world  should 
be  in  substantial  harmony  therewith.  It  should  be  occupied  as  a 
home  for  the  family ^^  and  not,  in  general,  for  business  purposes. 
But  this  branch  of  our  inquiry  has  been  made  the  subject  of  a 
distinct  chapter,  and  is  only  alluded  to  here  to  give  connection  to 
the  discussion.^ 

§  258.    Must  be  occapied  by  the  Family.  —  The  purpose  for 

1  Code  Ala.  18G0,  {  2462 ;  Rev.  Code  Ala.  1867,  J  2880. 

<  Kaster  v.  McWilliams,  41  Ala.  802.    And  see  Allman  v.  Gann,  29  Ala.  240;  El- 
more r.  Elmore,  10  Cal.  224. 
'  See  the  subject  fully  presented,  ant^,  \  180  et  9tq» 

*  Spaulding  v.  Crane,  46  Vt  298. 

*  AntCf  ch.  8. 
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which  the  home  place  is  clothed  with  this  peculiar  inviolability 
from  forced  sale  being  to  secure  a  home  for  the  family^  and  the 
character  of  the  occupancy  insisted  upon  being  such  as  could  only 
consist  with  its  dedication  to  that  use,  it  would  seem  to  follow 
that,  in  order  to  give  notice  to  the  world  of  such  .dedication,  it 
should  be,  at  the  time  the  exemption  is  claimed  to  attach,  occu- 
pied by  the  family.  In  this  respect  the  courts  of  different  states 
have  been  more  or  less  strict  in  their  construction  of  the  statutory 
provisions,  in  some  instances  requiring  actual  occupancy,  not  only 
by  the  head  of  the  family,  but  that  the  family  itself  shall  be 
resident  upon  the  premises  claimed.^  Thus,  a  married  man 
came  to  California  in  1849,  purchased  a  piece  of  property  and 
resided  on  it,  his  wife  not  having  come  to  the  state,  and,  previous 
to  her  coming,  the  husband  mortgaged  the  property  without  the 
wife's  concurrence,  after  which  she  came  to  the  state  and  resided 
with  him  upon  the  mortgaged  premises  up  to  the  time  of  bringing 
of  a  suit  for  foreclosure.  The  statute  provided  that  "no  mort- 
gage, sale,  or  alienation  of  any  kind  whatever  of  such  land  by  the 
owner  thereof  shall  be  valid  without  the  signature  of  the  wife  to 
the  same,  acknowledged  by  her  separate  and  apart  from  her 
husband,  provided  that  the  wife  be  a  resident  of  this  state ;  and 
that  such  signature  and  acknowledgment  shall  not  be  necessary  to 
the  validity  of  any  mortgage  upon  the  land  executed  before  it 
became  the  homestead  of  the  debtor."  *  The  court  held  that  the 
premises  had  never  been  impressed  with  the  character  of  a  home- 
stead, and,  hence,  the  defense  that  the  mortgage  was  void  because 
the  wife  had  not  joined  in  it  was  not  good.'  In  giving  the  reasons 
for  thus  holding,  Murray,  J.,  who  delivered  the  opinion  of  the 
court,  declared  that,  *<if  it  were  otherwise,  every  house  in  the 
state  in  which  the  owner,  being  a  mamed  man,  had  slept  a  single 
night  would  h^pHma  facie  a  homestead,  and  there  would  be  no 
end  to  the  fraud  and  injustice  that  would  result."  But  in  a  sub- 
sequent case,  in  which  the  same  question  was  decided  in  the  same 
way,  the  phrase   **  a  resident  of  this  state,"    as  used   in  the 

^  What  is  a  "family/'  who  la  to  be  deemed  the  "head  of  a  family,"  and,  in  gen- 
eral, the  description  of  person  or  persons  who  may  claim  the  homestead  right,  form 
the  subject  of  a  separate  discussion.    Ante^  ch.  2. 

2  Act  April  21,  1861,  J  2. 

»  Can'  V.  Tice,  6  Cal.  626. 
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statute,  is  interpreted  to  mean  an  actualj  and  not  a  mere  con- 
structive^ presence  of  the  wife.^  On  the  other  hand»  there  are 
circumstances  under  which  the  presence  of  the  husband  is  not 
necessary  to  enable  a  wife  to  dedicate  as  a  homestead  land  on 
which  she  resides.  So  held  where  the  premises  consisted  of  land 
which  had  been  the  wife's  separate  estate  before  marriage,  on 
which  she  resided  with  her  sister  and  with  a  niece  whom  she  had 
raised,  and  whom  she  claimed  as  a  part  of  her  family,  where  there 
was  no  showing  as  to  the  cause  of  the  absence  of  the  husband, 
nor  any  proof  that  he  had  fixed  his  homestead  elsewhere.* 

§  259.  Continued.  —  However  shocking  to  preconceived  no- 
tions in  relation  to  the  wife's  rights  with  reference  to  real  estate  of 
which  her  husband  was  seized  during  his  life-time,  and  how  true 
soever  it  may  be,  in  general,  that  the  domicile  of  the  husband  is,  in 
contemplation  of  law,  the  domicile  of  the  wife,  it  is  quite  clear 
that,  in  enacting  this  statute^  the  Legislature  undertook  to  provide 
a  different  rule  to  meet  the  peculiar  exigencies  of  the  time,  the 
people,  and  the  place.  The  provision  as  to  the  wife's  residence, 
coupled  with  that  dispensing  with  the  necessity  for  her  signature 
and  acknowledgment  to  mortgages  upon  property  executed  be- 
fore it  had  become  the  homestead  of  the  debtor,  plainly  indicate 
that  the  Leodslature  had  in  view  the  then  common  case  of  resident 
husbands  snd  non-resident  wives.  But  it  is  difficult  to  under- 
stand why,  as  in  the  case  of  Rix  v.  McHenry,'  where  the  husband 
and  wife  had  both  taken  up  their  residence  in  California,  this 
statute  should  have  been  so  construed  as  to  validate  a  mortgage 
by  the  husband  upon  the  home  place  without  the  wife's  concur- 
rence, given  during  her  temporary  absence  from  the  state.  There 
is  nothing  in  the  statute  which  leads  to  the  inference  that  it  was 
intended  to  declare  that  actual  residence  once  acquired  by  cor- 
poreal presence  in  the  state  might  be  lost)  or  changed  to  corir- 
sti'uctive  residence  by  mere  temporary  absence.  As  opposed  to 
the  doctrine  of  the  California  cases  above  cited,  it  was  held  in 
Louisiana  that,  when  a  husband   domiciled  in  that  state  dies^ 

1  Benedict  v,  Bunnell,  7  Gal.  246. 
s  Gambette  v.  Brock,  41  CaL  7& 
»  7  Cal.  89. 
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leaving  property  therein,  the  surviving  wife,  tl 
personally  resided  in  that  state,  would  be  en" 
stead  exemption.    It  was  so  held  in  this  case, 
to  the  generally-recognized  principle  that  fcli 
husband  draws  after  it  the  domicile  of  tho     "" 
case  of  Wilder  v.  The  State,'  where  the  debtoxr  ) 
made  improvements,  and  cultivated  it  with  a»    ^ 
it  as  a  home  for  his  family,  having  alienate 
Mississippi,  but  his  wife,  refusing ^to  come  to 
in  Kentucky  with  her  mother,  and  with  her 
dren.     The  husband  frequently  visited  his  fJ 
and,  when  he  had  gone  there  for  the  purpose 
their  new  home,  he  died ;  and,  his  widow  su 
homestead  rights  for  herself  and  children  ir ' 
she  took   charge   as  soon  as   military  resti 
course  between  Kentucky  and  that  portion  oi'^ 
moved,  her  claim  was  held  good,  as  having 
her  husband's  occupation  of  the  premises,  his  domicile  d^-^^  -^^ 
with  it  the  domicile  of  the  rest  of  the  family.    As  we  have  al      !^^ 
seen,  the  Supreme  Court  of  Iowa  has  given  a  similar  con^t .    ^ 
tion  to  the  statute  of  that  state.     It  was  there  decided  that  th 
husband's  residence  upon  the  premises  claimed,  with  his  hou 
keeper,  before  his  wife  had  even  consented  to  take  up  her  res' 
dence  in  that  state,  would  so  impress  the  premises  with  the  char- 
acter of  a  homestead  that,  upon  the  wife's  subsequent  comino*  to 
the  state,  a  sale  of  the  homestead  made  during  her  absence   and 
without  her  concurrence,  was  declared  void,' 

§  260.  Conclusion.  —  It  may  be  laid  down,  therefore,  as  the 
prevalent  doctrine,  that  actual  residence  by  the  head  of  the  fam^ 
ily  prior  to  the  contraction  of  the  debt  or  the  alienation  or  in- 
cumbrance  of  the  property,  he  occupying  it  as  a  home,  and  with 
the  intention  of  dedicating  it  to  the  uses  of  a  residence  for  his 
family,  will  be  sufficient  to  impress  upon  the  premises  so  occu- 
pied the  character  of  a  homestead.     The  doctiine  plainly  de- 

1  Succession  of  Christie,  20  La.  An.  883. 

«  29  Ark.  280. 

>  Williams  v.  Swetland,  10  Iowa,  61. 
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ducible  from  the  ruling  in  Wilder  v.  The  State  ^  is  that,  not  only 
will  the  husband's  occupancy  be  sufficient  to  impress  the  home- 
stead character  upon  the  premises,  so  that  he  may  hold  them 
exempt  during  his  life-time,  but  it  will  be  sufficient  to  preserve 
that  character  for  the  benefit  of  the  widow  and  minor  children. 


ARTICLE  n. — Loss  bt  Abandonment. 

§  263,  General  View.  —  The  homestead  right  being,  as  we 
have  seen,  dependent  for  its  creation  upon  actual  occupancy  by 
the  head  of  a  family,  it  would  seem  to  follow  that,  in  order  to  pre- 
serve the  place  so  occupied  inviolable,  such  occupancy  should  be 
continued.  The  authorities  all  concur  in  holding  that,  when  by 
unequivocal  abandonment  of  the  homestead  the  former  occupant 
has  evinced  his  intention  of  no  longer  treating  it  as  his  place  of 
residence,  his  right  of  exemption  is  lost.*  The  conflict  be- 
tween them  has  reference  principally  to  what  is  sufficient  evidence 
of  such  abandonment  to  make  it  efiectual  as  against  the  claimant. 
When  the  fact  of  abandonment  has  been  clearly  established, 
there  seems  no  doubt  that  it  will,  in  every  instance,  eflectually 
cut  off  the  exemption  as  against  all  intervening  demands,  aliena- 
tions, or  liens  acquired  during  the  cessation  of  the  occupancy.' 
So,  when  the  homestead  has  been  clearly  abandoned  by  a  perma- 
nent cessation  of  occupancy,  and  there  is  such  an  alienation  as 
would  suffice  to  transfer  the  title  of  general  property,  or  debts 
are  contracted  which  might  be  rendered  a  charge  upon  real  estate 
never  impressed  with  the  homestead  character,  and  the  owner 
subsequently  returns  to,  and  occupies,  the  former  homestead, 
though  such  occupancy  would  be  sufficient  to  render  the  place 
exempt  as  against  subsequent  creditors,  it  could  not  affect 
transactions  occurring  between  the  time  of  abandonment  and  the 
resumption  of  occupancy.* 

§  264.  Degree  of  Proof  reqnired  to  show  Intentton  to 
abandon^  —  '*  It  may  be  remarked,"  said  the  learned  judge,  in 

»  29  Ark.  280. 

s  BeU  V.  Schwarz,  87  Texas,  672 ;  Austin  v.  Stanley,  46  K.  H.  61. 

»  PhiUips  V.  City  of  Springfield,  89  HI.  83. 

*  Davis  V.  Kelly,  14  Iowa,  626 ;  CampbeU  v.  Adair,  46  Miss.  170. 
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delivering  the  opinion  in  the  case  last  cited,  **  that  stronger  and 
clearer  proof  of  an  intention  to  abandon  and  relinquish  the  home- 
stead should  be  adduced  when  the  lien  set  up  is  claimed  to  have 
attached  during  its  actual  occupancy  than  when  it  arises,  or  is 
created,  at  a  time  when  the  parties  are  not  in  actual,  visible  pos- 
session. Not  that  in  either  case  a  mere  temporary  absence,  not 
designed  as  an  abandonment,  would  defeat  the  exemption,  but 
what  is  meant  is  that  the  intention  to  relinquish  should  be  stronger 
in  the  one  case  than  in  the  others.  And  this  for  the  reason  that, 
when  there  is  no  actual,  visible  possession,  the  rights  of  the  cred- 
itors intervene  under  circumstances  which  may  justify  the  con- 
clusion that  the  premises  do  not  constitute  the  homestead,  and, 
therefore,  to  prevent  fraud  the  intention  to  relinquish  need  not 
be  so  conclusively  shown.  When,  however,  the  lien  claimed 
originated  when  there  was  actual  possession,  the  intention  arises 
after  intervening  rights  have  attached,  and  by  no  fair  reasoning 
can  it  be  said  that  there  was  fraud,  or  a  chance  for  it,  at  the  time 
of  entering  into  the  contract.  And,  therefore,  while  loose  and 
indefinite  proof  will  not  be  sufficient  in  the  case  of  a  prior 
apparent  abandonment,  it  by  no  means  follows  that  the  intention 
shall  appear  beyond  all  reasonable  ground  of  dispute.  In  such 
a  case  the  creditor  has  certain  rights ;  he,  in  good  faith,  may 
rightfully  be  governed  by  the  condition  of  things  as  he  finds 
them  ;  for,  if  there  was,  at  the  time  of  taking  his  mortgage,  an 
abandonment,  his  rights  then  intervened,  and  a  subsequent 
change  of  intention  and  resumption  of  the  possession  cannot  avail 
to  defeat  the  lien."  ^ 

§  265.  Abandonment  a  Question  of  Fact. — The  manner  in 
which  the  matter  of  irUenJtion  is  emphasized  in  the  foregoing  quo- 
tation sufficiently  illustrates  the  general  temper  of  the  courts  in 
regarding  this  as  the  controlling  circumstance  by  which  the  fact  of 
abandonment  is  to  be  determined.  So,  in  the  subsequent  case  of 
Fyffe  V.  Beers,*  by  the  same  court,  it  was  held  that  actual  removal 
from  the  homestead,  with  no  intention  to  return^  would  amount  to  a 

1  Davis  V.  Kelly,  14  Iowa,  526,  opinion  by  Wright,  J,  See,  also,  Morris  v,  Sai^nt, 
18  Iowa,  90 ;  Dunton  v.  Woodbury,  24  Iowa,  76 ;  Tost  v,  Devault,  8  Iowa,  345 ;  Kurs 
V,  Brusch,  18  Iowa,  871. 

«  18  Iowa,  7. 
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forfeiture  of  the  right  as  against  purchasera  and  creditors,  even 
where  a  new  homestead  had  not  been  gained.  In  delivering  the 
opinion  of  the  court,  Dillon,  J. ,  took  occasion  to  say  that  '^  the  dif- 
ficulty arises,  not  in  cases  where  the  removal  is  actual,  but  where 
there  is  claimed  the  intention  to  return  and  resume  possession  of 
the  premises  as  a  home.  And  here  the  difficulty  is  rather  one  of 
fact  than  of  law ;  for,  if  the  removal  is  temporary  and  the  animua 
revertendi  is  established,  and  third  pei*sons  have  not  been  led  to 
believe  it  was  not  a  homestead,  by  the  owner  thus  out  of  posses- 
sion, and  to  act  upon  this  belief  by  purchasing,  or  specifically 
altering  their  condition,  upon  the  faith  that  it  was  not  exempt  as 
a  homestead)  the  law  would  treat  the  homestead  right  as  still 
subsisting.  For  such  cases  no  general  rule  can  be  annunciated ; 
each  turns  upon,  and  the  decision  of  each  exacts,  a  special  regard 
to  its  own  peculiar  facts.'*  ^ 

§  266.  How  far  a  Qaestion  of  Intent. — Nor  is  the  Su- 
preme Court  of  Iowa  at  all  singular  in  giving  to  the  intention 
of  the  occupant,  when  removing  with  respect  to  future  resump- 
tion of  possession,  such  conspicuous  importance  in  determining 
whether  or  not  he  has  abandoned  the  premises  as  a  homestead.  In 
McMillan  v.  Warner'  it  is  laid  down  very  emphatically  that,  **  to 
abandon  a  homestead,  a  party  must  forsake  and  leave  it  with  the 
intent  never  to  return  to  it  again  as  a  homestead."  '  In  rendering 

1  See,  also,  Stewart  v.  Brand,  28  Iowa,  48S ;  Orman  o.  Orman,  26  Iowa,  861,  where 
Oole,  J.,  says :  "  Such  abandonment,  in  order  to  forfeit  the  homestead  right,  must  be 
permanent,  not  a  mere  temporary  absence  with  an  intention  of  returning  to  the  occu- 
pancy of  the  property  as  a  home."  In  Kitchell  v.  Burgwin,  21  BL  46,  Breese,  J.,  said : 
*'  The  land  must  be  the  spot  on  which  he  claims  a  residence,  and  on  which  his  family 
resides — it  must  be  the  home  of  the  fkmUy.  A  mere  occupancy  and  claim  of  home- 
stead, the  premises  not  being  the  actual  residence  or  home  of  the  flunily  for  every  day 
in  the  year,  may  weU  consist  with  the  view  we  have  endeavored  to  express.  We  think 
it  could  still  be  the  homestead,  though  the  head  of  the  family  might  leave  it  in' search 
of  another  home  in  a  distant  state,  and,  being  disappointed,  might  return  to  it  We 
can  lay  down  no  rule  to  govern  such  cases.  Each  case  must  depend  on  its  own  pecul- 
iar drcumstances,  so  that  among  them  no  evidence  shall  be  found  of  an  abandonment 
by  himself  and  family."  It  is  reiterated  in  many  cases  that  whether  there  has  been  an 
abandonment  of  the  homestead  is  a  question  of  &ct  Potts  v.  Davenport,  79  HI.  459; 
Brennan  o.  Wallace,  25  Cal.  108;  Cook  v.  McChristian,  4  Gal.  28;  Fyffe  v.  Beers,  18 
Iowa,  7;  Shepherd  v.  Cassiday,  20  Texas,  26. 

s  88  Texas,  410. 

*  See  Shepherd  v.  Cassiday,  20  Texas,  29;  Oouhenant  v.  Cockrell,  20  Texas,  97. 
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the  opinion  of  the  court  in  the  case  of  Cabeen  v.  Mulligan, 
Walker,  C.  J.,  took  occasion  to  say,  with  reference  to  the  home- 
stead claimant:  ''His  intentions  may  have  been  a  material 
question  as  to  whether  he  had  ceased  to  be  a  resident  of  the 
state,  but  could  not  operate  upon  the  question  of  whether  he  had 
ceased  to  occupy  his  homestead."  This  language  would  seem 
to  indicate  that  the  question  of  abandonment  was  one  purely  of 
corporeal  absence,  irrespective  of  the  animtis  revertendi;  but  an 
examination  of  this  case  will  show  that  it  was  the  party's  decla- 
rations of  his  purposes,  in  removing  from  the  home  place,  about 
which  the  court  was  in  doubt,  as  they  were  conflicting.  When 
he  removed,  it  was  to  another  state,  and  with  the  declared  inten- 
tion of  remaining  away.  When  he  returned,  he  admitted  that  he 
had  left  with  the  intention  of  remaining  permanently  in  the  other 
state,  and  that  his  change  of  mind  was  the  result  of  a  subsequent 
conviction  that  it  was  to  his  interest  to  return.  The  holding, 
therefore,  that  the  lien  of  a  judgment,. obtained  between  the  time 
of  his  removal  and  his  return  to  the  homestead,  would  attach, 
was  not  only  eminently  just,  but  it  was  consistent  with  the  gen- 
eral doctrine  laid  down  in  the  text  with  respect  to  the  controlling 
influence  of  the  intention  with  which  the  occupant  removes  from 
his  homestead.  So,  in  a  subsequent  case  by  the  same  court,' 
where  the  party  left  the  homestead  and  leased  it  for  three  years, 
but  with  the  avowed  purpose  of  raising  money  to  pay  his  debts, 
and  with  the  intention  of  returning,  this  was  held  not  to  amount 
to  an  abandonment  of  the  homestead.  So,  also,  in  a  quite  recent 
case,'  where  the  occupant  of  the  homestead  left  it  in  1870  to  go 
elsewhere  to  better  his  fortune,  leasing  the  same,  but  reserving 
two  rooms  in  which  a  portion  of  his  household  goods  were  stored, 
expressing  his  intention  of  returning  if  the  climate  of  the  place  to 
which  he  went,  and  other  matters,  did  not  suit  him,  and  rented 
a  house  by  the  month,  but  never  exercised  any  political  privileges 
in  the  latter  place,  and  returned  to  his  former  home  three  years 
after  his  removal,  a  judgment  having  been  recovered  against  him 
during  the  intermediate  time,  execution  levied  upon  the  home- 

1  87  ni.  280. 

•  Wiggins  V.  Chance,  64  HI.  176. 

»  Potts  r.  Davenport,  79  111.  466. 
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stead,  and  the  property  sold,  it  was  held  that  the  temporary 
absence  of  the  owner,  as  above  stated,  did  not  amount  to  such  an 
abandonment  of  the  premises  as  would  support  the  title  acquired 
under  the  sale.^ 

§  267.  Intention  to  retorny  when  formed  —  Repossession 
after  Abandonment*  —  The  intention  to  return,  by  which  the 
homestead  rights  are  preserved,  must  be  formed  at  the  time  the 
removal  occurs.  It  can  have  no  influence  whatever  in  restoring 
the  right  once  lost  by  actual  abandonment,  until  executed  by 
an  actual  resumption  of  occupancy.  When  the  occupant  has 
permanently  removed,  with  a  determination  not  to  return  to  the 
place  as  a  home,  the  premises  become,  like  any  other  propeity, 
subject  to  his  debts,  and  are  alienable  according  to  the  common 
rule.  To  rehabilitate  the  place  with  the  inviolable  character 
which  attaches  to  it  by  reason  of  its  actual  occupancy  as  a  home- 
stead there  must  be  the  same  strict  conformity  to  legal  require- 
ments as  though  they  never  had  been  so  occupied.  The  return 
will  be  under  precisely  the  same  conditions  as  were  regarded  as 
essential  to  the  original  dedication  of  the  homestead.^  In  the 
case  cited  the  debtor  had  left  his  home  phice  occupied  by  a  ten- 
ant, and  removed  to  another  house  owned  by  him,  where  he 
remained  until  the  newly-occupied  house  was  sold,  and  an  execu- 
tion had  been  levied  upon  the  premises  occupied  by  the  tenant. 
It  was  held  that,  as  there  appeared  to  have  been  no  present  pur- 
pose of  returning  at  the  time  the  original  homestead  was 
abandoned,  his  subsequent  unexecuted  intention  to  resume  pos- 
session would  not  have  the  effect  to  restore  his  right  to  hold  it 
exempt.  So,  where  the  homestead  was  abandoned  by  husband 
and  wife,  she  was  not  permitted  to  hold  the  premises  exempt,  by 
returning  after  a  separation  from  her  husband.' 

1  See,  aUo,  Howard  v.  Logan,  81  HI.  888,  where  the  intention  to  rehuild  was  con- 
sidered in  determining  whether  the  premises  were  abandoned  after  the  destruction  of 
the  improvements  by  fire  had  rendered  the  homestead  no  longer  habitable.  The 
effect  to  be  given  to  the  intention  of  the  owner  of  the  homestead  in  removing  from  it 
has  also  been  recognized  in  Cipperly  v,  Rhodes,  68  HI.  851 ;  Fyffe  v.  Beers,  18  Iowa, 
4 ;  Brennan  v.  Wallace,  25  Oal.  108 ;  Austin  v,  Stanley,  46  N.  H.  51 ;  Wright  v.  Dun- 
ning, 46  HI.  271 ;  Campbell  v.  Adair,  45  Kiss.  170. 

*  Carter  v.  Goodman,  11  Bush,  228. 

>  PhUlips  V.  City  of  Springfield,  89  HI.  88. 
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§  268.  Abandonment  must  be  actual,  and  not  merely  inten- 
tional. —  The  intention  of  the  occupant  to  permanently  remove 
becomes  effective  only  in  divesting  his  rights  with  respect  to  the 
property  after  the  removal  has  actually  taken  pLice.  So  long 
as  the  actual  abandonment  is  merely  in  prospective  the  home- 
stead claimant  has  the  same  right  to  change  his  mind  as  lie 
would  have  to  retract  an  intention,  however  well  fixed  it  may  be 
in  his  own  mind,  to  alienate  his  property,  or  to  perform  any 
other  intended  act  with  respect  to  his  own  possessions,  where 
the  rights  of  third  parties  have  not  attached  by  reason  of  mutual 
covenants.  He  may  even  absent  himself  from  his  home  with  the 
avowed  intention  of  selecting  another  place  of  abode,  and,  when 
the  particular  place  has  been  determined  upon,  of  making  such 
removal  permanent  by  removing  his  family  and  household  goods 
to  the  newly-acquired  home ;  and,  so  long  as  his  absence  from  his 
homestead  is  merely  for  the  purpose  of  selecting  a  future  habita- 
tion, it  would  necessarily  be  considered  as  temporary,  and  would 
not  amount  to  an  abandonment.  His  intention,  in  order  to  affect 
the  homestead  character  of  the  place  from  which  he  has  absented 
himself,  must  have  reference  to  his  present^  and  not  his  contemn 
jplatedj  removal.^ 

§  269.  Declaration,  how  far  Evidence  of  Intent. — The  dif- 
ferent forms  in  which  the  purpose  of  the  occupant  to  abandon 
the  homestead  may  be  manifested,  so  as  to  conclude  him  from 
subsequently  setting  up  the  claim  as  against  creditors  or 
alienees,  have  engaged  the  attention  of  the  courts  from  time  to 
time,  without  eliciting  any  general  rule  applicable  alike  to  all 
cases.  Where  the  importance  of  the  intent  is  amply  recognized, 
the  evidence  by  which  it  may  be  established  will  depend  upon 
the  facts  and  circumstances  of  each  case.  Among  the  facts  by 
which  this  intent  may  be  arrived  at,  the  most  obvious  and  sug- 
gestive would  generally  be  the  declarations  of  the  paity  himself. 
However  inconclusive  the  mere  assertion  of  a  party  may  be  as 
it  affects  conflicting  rights  between  himself  and  another,  to  what 
extent  soever  such  affirmations  or  denials  made  at  the  time  may 
be  modified  by  contemporaneous  circumstances,  the  avowed  in- 

1  Dawley  v.  Ayres,  28  Oal.  108. 
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teDtiou  with  which  the  occupant  of  a  homestead  removes  with  his 
family  cauuot  be  totally  disregarded  so  long  as  the  animus  of 
the  removal  is  the  objective  point  of  inquiry.  And,  on  familiar 
grounds,  evidence  of  such  avowals  are  always  admissible  if  made 
in  disparagement  of  the  homestead  right  by  one  who  has  pos- 
sessed it,  and  during  the  time  of  such  possession.^  And,  the  rights 
of  the  wife  in  this  respect  being  in  subordination  to  those  of  the 
husband,  his  declaration  made  at  such  a  time  is  admissible  to 
conclude  her  rights..* 

§  270.  Continued.  —  In  delivering  the  opinion  of  the  court  in 
the  case  of  McMillan  v.  Warner,*  Ogden,  J.,  uses  the  following 
language :  **  The  declarations  of  a  party  before,  at  the  time  of, 
and  after  leavins:  his  home  mav  be  ^ven  in  evidence  to  establish 
the  intent."  And  though  the  learned  judge  follows  this  by  lay- 
ing down  the  doctrine  that  the  effect  of  these  declarations  will 
be  entirely  overcome  by  the  subsequent  *•  sworn  statements  of 
the  party  himself,  taken  in  a  court  of  justice,  if  credible,  *  ♦  ♦ 
for  he  alone  has  full  knowledge  of  that  intent,  and  his  statement 
as  to  that  intent  can  be  directly  contradicted  by  no  human  testi- 
mony ;  "  yet  the  credibility  of  the  witness,  when  confronted  by  his 
own  conflicting  statements,  is  so  manifestly  a  matter  for  the  con- 
sideration of  the  jury,  to  be  estimated  in  view  of  his  interest  in 
concealing  or  disclosing  the  truth  when  the  conflicting  statements 
are  made,  that  their  relative  value  can  scarcely  become  a  legiti- 
mate subject  for  judicial  speculation  upon  any  traditional  no- 
tions of  the  sanctity  of  an  oath.  But,  though  the  declarations  of 
the  party  at  the  time  he  removes  from  his  homestead  are  properly 
considered  by  the  court  or  jury  in  arriving  at  the  intent  with 
which  the  removal  is  made,  such  declarations  are  wot  per  se 
conclusive,  either  as  against  the  subsequent  claim  of  exemption 
by  the  debtor  or  as  against  the  intervening  rights  of  creditors  or 
alienees.     It  is  quite  true,  as  stated  by  Ogden,  J.,*  that  *'  a  per- 

*  Anderson  r,  Kent,  14  Kan.  207 ;  Brennan  v.  Wallace,  26  Gal.  116 ;  Wright  v.  Dun- 
ning, 46  ni.  271 ;  Holliman  r.  Smith,  89  Texas,  357, 

'  Brennan  r.  Wallace,  supra, 
»  88  Texas,  410. 

*  In  McMillan  v.  Warner,  supra. 
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son,  when  not  under  oath,  and  under  the  influence  of  passion, 
prejudice,  or  any  other  exciting  cause,  may  sometimes  indulge  in 
inconsiderate  language  not  strictly  true."  Without  the  restrain- 
ing fear  of  the  pains  and  penalties  of  perjury  before  their  eyes 
to  deter  them  from  falsehood,  a  consciousness  of  the  moral  obliq- 
uity of  the  act,  or  even  the  restraints  of  religion,  will  not  always 
impel  mankind  to  speak  truthfully  of  matters  affecting  their  tem- 
poral interests.  To  give  the  statements  of  a  party  as  to  his 
real  intentions  when  removing  from  his  homestead  conclusive 
effect  against  subsequent  creditors  and  alienees  would  be  simply, 
for  the  sake  of  fostering  a  sentimental  faith  in  human  probity,  to 
place  it  within  the  power  of  the  dishonest  to  anticipate  litigation 
by  manufacturing  evidence  in  their  own  behalf  which  would  suf- 
fice to  overcome  the  most  stubborn  and  convincing  facts  by 
which  such  home-made  proofs  could  be  confronted.*  In  con- 
sidering the  value  to  be  attached  to  the  declarations  made  by  a 
party  removing  from  his  homestead,  the  time  when  the  declara- 
tions were  made  becomes  very  material.  Thus,  in  an  ably  rea- 
soned case,  the  Supreme  Court  of  Wisconsin  says  that  the  pre- 
sumption that  a  person  removing  from  his  homestead  does  so 
animo  manendi  **  may  be  rebutted  by  circumstances  and  condi- 
tions surrounding  the  removal,  as  declarations  accompanying  it, 
manifesting  a  temporary  purpose  and  an  intention  to  return; 
but  not  satisfactorily  by  ex-post-factx)  professions  after  intei-ven- 
ing  occurrences  had  made  them  advantageous."  *  A  mere  decla- 
ration of  an  intention  to  make  an  occupied  lot  one's  homestead 
will  not  avail  as  against  a  deed  of  trust  of  the  owner,  although 
the  homestead  right  was  not  released  in  it. 

§  271.    Continued  —  Declaration  of  Purpose  to  abandon. — 

And,  even  where  the  declarations  of  the  paity  are  relied  upon  as 
evidence  of  his  intent  to  permanently  abandon  the  premises, 
though  in  general  they  are  evidence  of  a  stronger  character 
than  when  invoked  in  his  own  behalf,  it  is  by  no  means  safe  in 
every  instance  to  accept  them  as  conclusive  even  against  him. 
Statements  of  this  kind  which  do  not  accurately  represent  the 

*  Jarvais  ».  Moe,  88  Wis.  448,  opinion  by  Byan,  0.  J. 
s  Batta  V,  Scott,  87  Texas,  66. 
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purposes  with  which  an  act  is  done  do  not  always  involve  moral 
obliquity.  Words  may  be  spoken  with  respect  to  an  intent, 
which  are  not  in  response  to  a  direct  or  interested  inquiry,  which 
are  so  carelessly  and  inconsiderately  framed  as  to  amount  to  a 
positive  distortion  of  the  meaning  of  the  speaker,  when  literally 
interpreted.  The  party  making  the  declaration,  for  purposes  of 
his  own  which  are  perfectly  innocent,  may  see  proper  to  speak 
with  reserve  in  regard  to  his  ultimate  intentions.  The  circum- 
stances under  which  the  declarations  are  made  may  not  be  such 
as  to  call  for  a  full  and  free  expression  of  his  intentions  with 
respect  to  a  future  place  of  abode.  Therefore,  where  the  intent 
to  permanently  remove  is  expressed  at  the  time,  under  circum- 
stances not  calculated  to  mislead  others  into  purchasing  or  giving 
credit  upon  the  faith  of  the  liability  of  the  property  for  debts  on 
account  of  the  cessation  of  occupancy,  the  effect  of  such  expres- 
sions may  be  overcome  by  countervailing  evidence  tending  to 
prove  a  purpose  on  the  part  of  the  homestead  claimant  to  resume 
the  occupancy  of  the  premises.  Thus,  where  an  old  lady  rented 
out  her  home  property  in  the  town  of  Bastrop,  Texas,  and  re- 
moved to  the  city  of  Austin,  stating  that  she  wished  to  live  with 
her  children,  despised  the  people  in  Bastrop,  society  was  bad 
there,  and  she  would  not  live  in  such  a  place,  and  afterwards  the 
property  was  sold  for  debt,  a  jury  found  that  there  had  been  no 
intentional  abandonment  of  the  homestead,  and  the  Supreme 
Court,  on  appeal,  sustained  the  finding,  upon  the  gi'ound  that 
the  jury  **were  acquainted  with  the  parties,  and  were  the  judges 
of  the  weight  to  be  given  to  the  petulant  observations  of  this  old 
lady,  made  —  some  of  them,  at  least — when  she  was  in  very 
bad  humor.*' ^  So,  where  the  claimant  of  the  homestead  was  a 
daguen-eotype  artist,  *«  a  wanderer  by  vocation,*'  who  had  been 
absent  in  search  of  business  on  former  occasions,  and,  when 
leaving  the  last  time,  took  with  him  two  wagon-loads  of  movable 
property,  consisting  chiefly  of  the  implements  and  apparatus  of 
his  art,  his  declaration,  made  at  the  time  of  his  departure,  of  an 
intention  **to  come  back,"  and  his  never  having  expressed  a 
contrary  intention,  were  weighed  against  the  fact  of  his  having 

^  Shepherd  v.  Cassiday,  20  Texas,  24. 

225 

15 


§  272  LOSS   BY  ABANDONICENT. 

taken  up  his  residence  elsewhere,  and  exercised  acts  of  citizen- 
ship by  voting  there,  and  it  was  held  that  there  was  no  abandon- 
ment of  the  homestead.^ 

§  272.  Duration  of  Absence,  how  far  Evidence  of  Aban- 
donment.—  Another  circumstance  by  which  intent  of  the  re- 
moving owner  of  a  homestead  may  be  arrived  at  is  the  length  of 
time  for  which  his  absence  is  continued.  But,  though  the  num- 
ber of  months  or  years  to  which  the  absence  of  the  party  may 
be  prolonged  without  working  a  forfeiture  of  his  rights  has 
frequently  been  considered  in  connection  with  other  facts,  time 
alone  would  be  one  of  the  most  uncertain  and  untrustworthy 
indicia  by  which  the  question  of  the  permanency  or  temporary 
character  of  the  abandonment  could  be  detennined.  To  hold 
the  homestead  right  dependent  upon  continued  personal  occupa- 
tion of  the  premises  claimed,  would  be  to  declare  the  prime 
condition  of  the  exemption  to  be  occupation  of  the  premises  as 
a  sort  o{ prison^  rather  than  sl  house — to  secure  to  the  family  cer- 
tain proprietary  rights  in  consideration  of  their  surrender  of 
personal  liberty.  To  restrict  privileges  of  the  owner  of  home- 
stead property  to  a  specific  number  of  months  or  years,  during 
which  he  might  absent  himself  from  home  without  losing  the  bene- 
fits of  the  homestead  law,  would  be  merely  to  extend  the  limits  of 
the  prison  without  changing  its  character  as  a  place  of  confine- 
ment. Says  Dillon,  J.,  in  a  case  elsewhere  cited :'  **  How  long 
an  absence  will  forfeit  the  right  depends  upon  circumstances* 
If  a  man,  for  example,  should  lock  up  his  homestead,  or  even 
rent  it,  and  go  to  Europe  on  a  tour  of  pleasure,  or  for  any  other 
temporary  purpose,  clearly  intending  to  return  and  resume 
possession  of  the  homestead,  it  seems  clear  that  even  five  years* 
absence  would  not  —  ceiiiainly,  as  respects  genei'ol  creditors  — 
work  a  forfeiture  of  the  homestead  right."  And  in  another  part 
of  the  same  opinion  the  learned  judge  says  that  **  prolonged  ab- 
sence would  ordinarily  justify  the  conclusion  of  abandonment, 
but  this  may  be  rebutted  and  explained,  especially  where  third 
persons  have  not  been  actually  misled.'*     In  a  subsequent  case 

I  Gouhenant  v.  Gockrell,  20  Texas,  98. 
«  Fyffe  f .  Beers,  18  Iowa,  7. 
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decided  by  the  same  court,  Cole,  J.,  in  delivering  the  opinion, 
says  :  **  While  the  length  of  the  time  of  absence  from  a  home- 
stead is  not  conclusive  upon  the  question  of  abandonment,  yet, 
where  there  are  no  circumstances  or  acts  of  the  party  manifesting 
a  purpose  to  return  and  occupy  it  as  a  homestead,  the  length  of 
time  becomes  an  important  fact  in  determining  the  question  of 
intention  to  return."^  So,  in  the  case  of  Cabeen  v.  Mulligan,* 
an  absence  of  two  years  frotn  the  homestead,  taken  in  connection 
with  other  circumstances  going  to  show  the  intent  with  which  the 
claimant  had  absented  himself  to  be  for  the  purpose  of  making 
it  a  permanent  removal,  was  considered  sufficient  evidence  of  such 
abandonment  as  would  work  a  forfeiture  of  his  homestead  rights. 
Where  there  has  been  a  temporary  removal  with  intention  of 
shortly  returning  to  the  homestead,  there  seems  to  be  no  doubt 
that  the  permanent  abandonment  may  be  effected  by  an  intention 
subsequently  formed,  evinced  by  any  unequivocal  act,  to  continue 
the  absence  indefinitely ;  but  it  would  be  manifestly  unjust  to 
hold,  where  the  absence  was  prolonged  indefinitely  by  sickness  or 
other  misfortune,  that  the  length  of  time  of  the  enforced  absence 
should  seriously  affect  the  question  of  abandonment. 

§  273.   Abandonment  of  Possession  to  a  Tenant. — As  we 

have  already  seen,  the  premises  should  be  occupied  as  a  residence 
for  the  family — as  a  home,  rather  than  as  a  source  of  income.' 
While  this  holds  good  with  respect  to  the  purposes  for  which  the 
place  is  to  be  used  in  order  to  preserve  the  homestead  character  so 
far  as  the  intentions  of  the  owner  are  concerned,  the  nile  is  much 
less  strict  as  to  the  manner  in  which  the  premises  are  occupied 
after  they  have  become  clothed  with  the  homestead  character  than 
it  is  as  to  how  it  shall  be  used  in  order  to  render  it  inviolable  in 
the  first  instance.  The  right  of  temporary  absence  without  for- 
feiture of  the  exemption,  which  is  so  clearly  recognized,  would 
be  of  little  value  if  hampered  with  the  proviso  that  the  house 
ordinarily  occupied  by  the  family  should,  during  their  temporary 
removal,  be  left  untenanted.     Therefore  the  mere  renting  of  the 

*  Dunton  v.  Woodbury,  24  Iowa,  76. 
«  87  HI.  230. 

•  AntCf  ch.  3,  art,  1.  » 
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home  place  to  a  tenant  will  not,  of  itself,  amount  to  conclusive 
evidence  of  an  intention  to  permanently  abandon  the  premises  as 
a  homestead.^  But,  if  the  place  be  rented  and  the  family  remove 
to  another  residence,  though  in  the  same  town,  intending  not  to 
return  to  the  rented  place  and  occupy  the  same  as  a  home,  pos- 
session by  the  tenant  will  not  be  sufficient  to  prese;Te  its  home- 
stead character.^  The  Supreme  Court  of  Wisconsin  have  been 
so  liberal  in  extending  the  privileges '  of  the  homestead  claimant 
in  this  direction  as  to  hold,  where  the  premises  were  rented  for 
several  successive  years  to  a  tenant  who  occupied  them  as  a 
bakery,  tavern,  and  boarding-house,  that  the  homestead  charac- 
ter of  the  place  was  preserved  by  the  owner's  continuing  in  the 
house  with  his  tenant  as  a  boarder  and  lodger.' 

§  274.  Continued. — But,  where  the  owner  of  a  homestead 
removed  from  it,  leasing  it  to  a  tenant  for  five  yeare,  reserving 
the  right  to  terminate  the  lease  at  the  end  of  the  first  year  in 
case  he  should  sell  the  place  within  that  time,  this  was  considered 
a  sufficient  abandonment  of  the  place  to  deprive  it  of  its  home- 
stead character ;  and  accordingly  a  conveyance  by  the  husband 
without  his  wife's  joining  in  the  deed  was  sustained.*  In  decid- 
ing this  case,  Pohind,  J.,  in  speaking  for  the  court,  said :  "  It  is 
not  true  that  every  temporary  absence  from  home  would  author- 
ize creditors  to  take  a  man's  homestead,  or  authorize  him  to  con- 
vey it  to  bar  the  right  of  his  wife.  ♦  ♦  ♦  The  question  is, 
Does  he  occupy  it  for  a  homestead  f  does  he  live  and  have  his 
home  there?  "  In  a  subsequent  case,  by  the  same  court,  where 
the  same  statute  was  under  consideration,  it  was  held  to  have 
been  the  design  of  the  statute  to  make  the  husband's  power  of 
alienation  without  the  wife's  consent  readily  ascertainable,  by 
finding  whether  the  premises  were  occupied  by  him  as  a  residence, 
*'  without  leaving  it  to  depend  upon  his  intentions,  which  might 
be  known  only  to  himself."  •    But' this  was  in  a  case  where  the 

*  Herrick  v.  Graves,  16  Wis.  167 ;  Dunn  v,  Tozer,  10  Cal.  171 ;  Austin  v,  Stanley, 
46  NT.  H.  51 ;  Campbell  v,  Adair,  45  Miss.  170 ;  Wetz  v.  Beard,  12  Ohio  St  48L 

2  Phelan's  Estate,  16  Wis.  76 ;  Fisher  v.  Cornell,  70  HL  216. 
»  Myers  ».  Ford,  22  Wis.  189. 

*  Davis  w.  Andrews,  80  Vt  678. 

*  Spaulding  v.  Crane,  46  Vt  800, 

228 


ABANDONMENT   OF  POSSESSION  TO   A   TENANT.  §  275 

main  question  was  whether  there  had  been  such  occupancy  as 
would  impress  the  premises  with  the  homestead  character.  Since 
by  subsequent  legislation  the  words  of  the  statute,  ^*  occupied  as 
a  homestead,*'  were  substituted  by  **used  and  kept  by  such 
housekeeper  or  head  of  a  family,"  ^  the  strictness  with  which  the 
courts  of  that  stiite  had  been  accustomed  to  insist  upon  actual 
occupancy  as  a  condition  to  the  perpetuation  of  the  homestead 
character  has  been  somewhat  modified.  It  was  accordingly  held, 
in  a  case  arising  under  the  amended  statute  —  where  the  owner  of 
the  homestead  had  removed  from  it  temporarily,  and  had  rented 
the  premises  for  a  year,  except  the  upper  part  of  a  house  which 
was  occupied  by  a  tenant  from  month  to  month,  but  had  left  a 
poition  of  his  furniture  in  the  house,  and  his  absence  had  been 
protracted  by  accidents,  but  his  intention  of  returning  remained 
unchanged  —  that  the  homestead  right  had  not  been  forfeited,  and 
that  the  levy  of  an  execution  upon  the  homestead  during  his 
absence  would  be  invalid.'  It  is  difficult  to  see  upon  what  rea- 
soning a  case  presenting  the  same  facts  should  have  been  differ- 
ently decided  under  the  statute  before  amended.  When  the 
owner,  a  very  aged  man,  whose  children  had  intermarried  and 
made  homes  for  themselves,  leased  his  homestead  for  the  term 
of  one  year,  selling  a  part  of  his  household  goods  and  leavii)g 
the  remainder  stored  in  the  house,  visited  one  of  his  daughters 
in  a  different  part  of  the  state,  where  he  remained  for  several 
months,  and  then  returned  and  boarded  with  his  tenant  until  the 
expiration  of  the  lease,  this  was  held  no  abandonment.* 

§  275.  Continued.  —  In  a  case  arising  under  the  Arkansas 
statute  it  appeared  that  defendant  had  resided  on  the  premises, 
the  title  to  which  was  in  question,  for  several  years,  and  until  a 
year  or  two  before  the  sale  of  the  same  property  under  an  execu- 
tion against  him.  After  so  residing  upon  the  place  he  purchased 
a  tract  of  land  and  mill,  some  seventeen  miles  distant,  to  which 
he  removed  with  his  family,  renting  the  place  formerly  occupied 
to  a  tenant,  with  the  understanding  that  it  should  be  surrendered 
when  wanted  by  defendant.     It  appeared  in  testimony  that,  when 

»  Gen.  Stat  Vt  1868,  ch.  68,  J  1. 

«  West  River  Bank  r.  Gale,  42  Vt  27. 

»  Stewart  p.  Brand,  23  Iowa,  477.    See,  also,  Robb  v.  McBride,  28  Iowa,  386. 
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the  tenant  took  possession,  he  was  especially  charged  by  defend- 
ant to  take  good  care  of  the  fences,  as  it  was  his  homestead.  A 
few  days  before  the  sale  the  defendant  moved  a  part  of  his  furni- 
ture, and  his  wife,  from  the  mill,  and  he  occupied  one  room  of  the 
house  until  a  short  time  after  the  sale,  when  he  returned  to  the 
mill,  and  the  room  occupied  by  him  previous  to  the  sale  was 
occupied  by  a  young  man  in  his  employ*  After  the  sale  the  de- 
fendant returned  to  the  mill,  where  he  remained,  settling  up  his 
business,  for  two  or  three  months,  at  the  expiration  of  which  time 
he  returned  to  the  place  claimed  aa  a  homestead,  and,  in  a  suit 
between  the  purchaser  at  the  execution  sale  and  himself,  it  wafi 
held  that  **  it  was  the  province  of  the  court,  sitting  as  a  jury,  to 
determine  from  the  evidence  whether  the  place  claimed  as  a 
homestead  was  the  residence  of  the  appellee,  and  whether  his 
removal  to  the  mill  place  was  permanent  or  merely  temporary, 
for  business  pui'poses  ;"  ^  and  that  the  judgment  in  favor  of  the 
homestead  claimant  would  not  be  disturbed. . 

§  276.  Abandomuient  by  Coercion  of  Husband.  —  As  a  con- 
sequence of  the  rule  that  the  residence  or  domicile  of  the  husband 
and  father  of  the  family  will  determine  the  place  of  residence  of 
the  wife  and  children,  it  would  seem  to  follow  that  he  might 
divest  the  right  of  the  wife  and  family  to  the  homestead  by  simply 
removing  himself  and  taking  up  his  abode  elsewhere,  or  by  open 
declarations  or  other  unequivocal  acts  manifesting  his  intention, 
upon  leaving,  to  abandon  the  place,  thus  rendering  it  the  proper 
subject  of  alienation  without  the  wife's  concurrence,  so  far  as 
homestead  rights  were  concerned,  and  so  circumvent  the  restric- 
tions upon  alienation ;  and  many  courts  hold  that  he  can  do  this 
by  removing,  and  by  virtue  of  his  marital  and  parental  authority 
compelling  the  family  to  go  with  him.^  It  is  true  that  one  or 
two  ill-considered  cases  are  found  which  indicate  a  contrary  un- 
derstanding ;  *  but  they  inculcate  views  which  destroy  all  estab- 
lished notions  of  the  subordination  of  the  wife  in  the  marital 


*  Tumlinson  v.  Swinney,  22  Ark.  400. 

a  Brown  v.  Coon,  86  Dl.  243;  Titman  v,  Moore,  48  ni.  174;  Burson  v.  Fowler,  66 
Bl.  146;  Jordan  v.  Godman,  19  Texas,  278;  Hand  v.  Winn,  52  Miss.  78S;  Guiod  v. 
Guiod,  14  Cal.  506 ;  Foss  v.  Strachn,  42  N.  H.  40;  post,  {  483  et  seq, 

•  Dunn  V,  Tozer,  10  Cal.  171. 
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paitnership,  and  open  the  door  to  the  grossest  frauds  upon  creditors 
and  innocent  purchasers,  of  which,  unfortunately,  the  judicial 
reports  exhibit  too  many  successful  instances.  Thus  it  is  now 
held  in  Illinois  that,  although  a  deed  of  conveyance  of  premises 
occupied  by  the  grantor  as  his  homestead  may  contain  no  release 
of  the  homestead,  yet,  if  he  voluntarily  abandons  the  premises 
and  permits  his  grantee  to  enter  and  hold  them,  this  will  amount 
to  a  waiver  of  his  homestead  right ;  and  such  abandonment  can* 
not  be  avoided  for  the  fraud  of  the  grantee  after  such  a  delay  as 
would  prevent  the  grantor  from  maintaining  a  bill  for  a  rescission 
of  the  contract.^  Of  course,  if  the  wife  voluntaHly  abandons  her 
homestead,  and  accompanies  her  husband  to  and  accepts  a 
new  homestead  provided  by  him,  she  can  no  longer  insist  that  her 
homestead  rights  attach  to  the  abandoned  premises.' 

§  277.  Besertion  of  Home  by  Husband.  —  But  it  has  been 
frequently  decided  that  what  amounts  to  an  act  of  desertion  by 
the  husband  cannot  have  the  effect  of  changing  the  home  of 
either  the  husband  or  his  deserted  family.*  The  grounds  upon 
which  this  question  was  so  decided  in  Moore  v.  Dunning*  are  that 
**  this  place  still  continued  the  home  and  residence  of  the  hus- 
band, as  well  as  his  family,  at  least  until  it  is  proved  that  he 
had  acquired  a  home  and  a  settlement  elsewhere,  and  this  the 
law  can  never  assume  he  has  done.  The  presumption  is  that  he 
continues  a  wanderer,  without  a  home,  until  he  returns  to  his 
duty  and  his  family."  So,  in  the  case  of  Drury  v.  Bachelder,* 
it  was  held  that,  if  the  husband's  removal  of  the  household  fur- 
niture, and  his  withdrawal  from  the  homestead  as  a  place  of 
residence,  could  take  from  it  the  character  of  a  homestead,  then 
he   could   accomplish  indirectly  that  which  he   could   not  do 

1  Hall  V.  FuUerton,  69  lU.  44S;  Hewitt  v.  Templeton,  48  HI.  867;  McDonald  v. 
OrandaU,  48  HL  281 ;  Finley  v.  McOozmell,  60  HL  268;  Tishback  v.  Lane,  86  111.  487. 

s  Allison  V.  Shilling,  27  Texas,  460,  464. 

>  Hoore  v.  Dunning,  29  BL  186 ;  Wliite  v.  Clark;  86  SI.  286 ;  Bearing  v.  Thomas,  26 
Oa.  228;  jRtf  Pratt>  1  G.  L.  J.  290.  And  see  Gambette  v.  Brock,  4UCal.  78;  Cary 
v.  Tice,  6  CaL  626;  Benedict  «.  BmmeU,  7  OaL  245;  Benson  v.  Aitken,  17  Cal.  168; 
<mU,  22  96-97. 

*  Supra. 

6  11  Gray,  214. 
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directly.  The  homestead  character  was  held  to  remain  as  long 
as  the  wife  manifested  an  intention  to  remain  and  not  abandon 
the  home.  And  e^en  where  the  husband's  removal  of  the  furni- 
ture compelled  her  to  live  at  another  place,  and  her  intention  to 
remain  was  only  evinced  by  giving  her  personal  attention  to  the 
care  of  the  house,  still  there  was  no  abandonment.  In  general, 
therefore,  it  must  be  accepted  as  true  that  the  husband  may 
change  his  place  of  abode  without  the  concurrence  of  other 
members  of  his  family,  in  such  a  manner  and  under  such  circum- 
stances as  would  not  amount  to  a  desertion  on  his  part ;  but, 
rather,  their  refusal  to  accompany  him  would  be  desertion  on 
their  pai*t,  and,  unless  under  peculiar  statutory  provisions  with 
respect  to  marital  rights,  the  homestead  might  be  so  abandoned 
as  to  leave  it  subject  to  alienation  or  seizure  for  debt,  precisely 
as  other  property. 

§  278.  Abandonment  and  Besertion  by  Wife. — Under  the 
New  Hampshire  statute,  which,  as  will  more  fully  appear  here- 
after, is  construed  to  be  particularly  unfriendly  to  the  efficacy  of 
abandonment  to  divest  the  homestead  right,  it  is  held  that  the 
wife's  refusal  to  live  with  the  husband  because  of  his  alleged 
improper  intimacy  with  another  woman  would  not  deprive 
her  of  her  rights  in  the  homestead.^  The  principle  upon 
which  this  question  has  been  decided  is  that,  the  occupancy  of 
the  husband  being  sufficient  to  preserve  the  character  of  home- 
stead, the  claim  of  the  wife,  which  can  only  attach  as  a  vested 
right  upon  the  death  of  the  husband,  will  remain  intact  where 
the  marital  relation  continued  to  the  date  of  his  decease.  She  is 
incapable  of  abandoning  the  premises,  during  the  life  of  the 
husband,  so  as  to  afiect  his  rights,  and,  as  hers  are  dependent 
upon  his,  by  reason  of  the  relation  between  them,  as  long  as 
that  relation  continues  she  may  voluntarily  deprive  herself  of  the 
enjoyment  of  the  home  furnished  and  maintained  by  her  husband ; 
but,  as  soon  as  his  rights  have  passed  to  her,  she  may  enter  into 
possession  of  the  premises  by  reason  of  successorship  to  his 

1  Meader  v.  Place,  43  N.  H.  807 ;  Wood  v.  Lord,  51  K.  H.  448 ;  Atkinson  «.  Atkin- 
son, 40  N.  H.  249 ;  Barney  v.  Leeds,  51  N.  H  285.  And  see  Doyle  v.  Gobum,  6  Allen, 
71 ;  SiUoway  v.  Brown,  12  AUen,  30 ;  Welch  ».  Rice,  81  Texas,  688. 
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rights.^  And,  even  where  she  has  permanently  deserted  her 
home  and  is  living  in  adultery  with  another,  this  will  not  remove 
the  restrictions  upon  alienation.'  The  reasoning  upon  which 
this  doctrine  is  supported  in  the  case  cited  is  that  **  the  Legisla- 
ture has  provided  that  the  homestead  shall  not  be  sold  except  in 
a  particular  way,  which  is  by  the  wife  joining  the  husband  in  the 
deed.  It  is  a  mistake  to  suppose  that  this  provision  was  solely 
for  the  benefit  of  the  wife.  It  was  as  much  for  the  benefit  of  the 
children.  The  husband  can  make  no  disposition  of  the  property 
except  in  the  statutory  mode,  and  it  does  not  descend  as  assets 
to  the  estate  if  he  leaves  a  family/' 

§  279.  Acquisition  of  new  Homestead  —  Evidence  of  Aban- 
donment of  old. — There  is  one  circumstance,  however,  by  which 
the  fact  of  abandonment  may  be  conclusively  proved,  and  that  is 
where  the  owner  of  the  place  has  not  only  removed,  but  has  estab- 
lished a  new  home  elsewhere.*  Especially  is  this  true  where  the 
newly-acquired  home  is  upon  premises  owned  by  him,  to  which 
the  homestead  exemption  would  attach  by  reason  of  its  occupancy 
as  a  residence  ;  *  and  this  for  the  obvious  reason  that  a  man  can- 
not have  two  homesteads  at  the  same  time.*  In  fact  the  Massa- 
chusetts statute  seems  to  be  construed  to  mean  that  it  Ls  only 
where  the  removal  is  to  a  new  homestead,  with  all  that  the  word 
implies  with  respect  to  ownership  as  well  as  occupancy,  that  such 
removal  will  prevent  the  party  from  successfully  maintaining  a 
claim  to  exemption  of  the  premises  formerly  occupied  by  him.  A 
mere  removal,  with  what  intention  soever  at  the  time,  would  not 
operate  as  an  abandonment. 

§  280.  Continued  —  The  Massachusetts  Cases.  —  Thus  in 
Massachusetts  it  is  laid  down  that  the  provision  of  the  statute  ^ 
to  the  eflfect  that  **  no  release  or  waiver  of  such  exemption  shall 

•  Header  v.  Place,  supra* 

s  Lies  V.  De  Diablar,  12  Cal.  327. 

»  Carr  v.  Rising,  62  Dl.  14;  Jarvais  v.  Moe,  .38  Wis.  MO:  Cnhill  t>.  VTilson,  «2  111. 
187;  Drury  r.Bachelder,  11  Gray,  214;  HoUiman  r.  Smith,  89  Texas,  862. 

«  Davis  V.Kelly,  14  Iowa,  526;  Brewer  v.  Wall,  28  Texas,  885;  Allison  v.  Shilliug, 
27  Texas,  450 ;  Titman  v,  Moore,  48  BL 169 ;  Stewart  v.  Mackey,  16  Texas,  56 ;  Drury 
V.  Bachelder,  11  Gray,  216. 

•  Jarvais  v,  Moe,  supra;  Davis  u.  Kelly,  supra;  Wright  v.  Dunning,  46  HI.  271. 

•  Stat  1867,  ch.  298. 
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be  valid  m  law,  unless  by  deed  acknowledged  and  recorded  as  in 
case  of  conveyances  of  real  estate,  is  a  complete  and  decisive 
answer  to  the  argument  that  the  right  to  exemption  may  be  lost 
by  removing  the  family  from  the  homestead."  ^  In  another  case, 
by  the  same  court,  it  is  decided  that  absence  with  intention  to 
return,  and  without  acquiring  a  homestead  elsewhere^  would  not 
amount  to  abandonment.'  In  a  subsequent  case  doubt  is  ex- 
pressed whether  absence  from  the  homestead  can  divest  the  right 
to  claim  it  as  exempt,  and,  if  so,  it  is  held  that  it  must  be  of  the 
most  unequivocal  character.'  A  still  later  case  expresses  no 
doubt  upon  the  question,  but  lays  down  the  doctrine  most  favor- 
able to  the  claimant  quite  positively.  The  statute  exempted  the 
premises  *'  occupied  as  a  residence  and  owned  by  the  debtor,  or 
any  such  buildings  owned  by  the  debtor  and  so  occupied  on  laud 
not  his  own,  but  of  which  he  shall  be  in  rightful  possession,  by 
lease  or  otherwise,  he  being  a  householder  and  having  a  family."  * 
It  is  held  that  it  was  not  intended  to  make  the  continuance  of  the 
exemption  dependent  upon  the  continuance  of  the  occupancy  more 
than  upon  the  other  statutory  requisites.  A  previous  holding  of 
the  same  court,  that  the  homestead  was  not  lost  by  the  separation 
of  the  family,*  was  sufficient  waiTant  for  holding  in  this  case,  with- 
out raising  the  question  of  aniniTis  revertendi^  that  the  removal  of 
the  family  and  leasing  of  the  premises  to  a  tenant  —  in  short,  that 
no  abandonment  of  the  premises  to  which  the  homestead  exemp- 
tion has  once  attached  — will  be  sufficient  to  terminate  it  until  a  new 
homestead  is  acquired  elsewhere.  The  reasoning  of  the  opinion 
is  as  follows  :  **  The  original  exemption  is  created  by  the  statute, 
not  merely  by  reason  of  the  ownership  and  occupation  of  the  land 
or  buildings,  but  it  requires,  also,  that  the  occupant  shall  be  a 
householder  and  have  a  family  .•  No  good  reason  can  be  given  why 
the  continuance  of  one  of  these  conditions  should  be  held  essential 
to  the  continuance  of  the  homestead  more  than  of  the  other."  ^ 
And  under  the  same  statute,  which  provides  for  the  continuance 

*  Connor  r.  McMurray,  2  Allen,  204. 

*  Dulanty  v»  Pynchon,  6  Allen,  510. 
'  Lazell  V.  Lazell,  S  Allen,  676. 

*  Stat  1865,  ch.  238. 

*  Doyle  r.  Coburn,  6  Allen,  71. 

*  Woodworth  v.  Comstock,  10  Allen,  425. 
'  Woodbury  v,  Luddy,  14  Allen,  1. 
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of  the  exemption  for  the  benefit  of  the  wife  and  children  after  the 
death  of  the  husband,  **  some  one  of  them  continuing  to  occupy 
the  homestead,"  it  was  held,  where  the  widow  of  a  deceased 
owner  of  property  occupied  as  a  homestead  absented  herself  from 
the  place,  but  retained  one  room  for  the  storage  of  her  furniture, 
that  this  did  not  amount  to  abandonment  so  long  as  she  had  not 
acquired  a  new  homestead  elsewhere.^ 

§  281.  Continued — New  Hampsldre — Texas.  —  So  the  stat- 
ute of  New  Hampshire  seems  to  be  construed  by  the  Supreme 
Court  of  that  state  to  favor  the  continuation  of  the  homestead 
privilege,  notwithstanding  the  removal  of  the  claimant.  No 
mere  act  of  the  party  seems  to  possess  sufficient  significance,  of 
itself,  to  amount  to  abandonment,  unless  there  is  an  undoubted 
change  of  domicile,  or  the  substitution  of  a  like  estate  in  another 
place.'  The  court,  says  that  the  question  whether  premises  are 
or  are  not  exempt  from  execution  is  to  be  detcrniined  by  the 
rules  applicable  to  residence  and  domicile.'  In  Texas,  however, 
where  the  courts  have  been  inclined  to  construe  the  statute  most 
favorably  for  the  homestead  claimant,  it  is  held  that  the  acquisi- 
tion of  a  new  homestead  is  not  the  only  test  of  abandonment.^ 
But  the  reluctance  with  which  that  court  adopts  a  rule  unfavor- 
able to  the  perpetuation  of  the  homestead  right  is  illustrated  by 
ihe  language  of  Coke,  J.,  ui  Cross  r.  Everts,*  when*  he  says: 
*'  If  it  be  admitted  that  an  old  homestead  may,  in  opposition  to 
this  general  rule  laid  down  by  Judge  Story  with  regard  to  the 
change  of  domicile,  be  abandoned  before  the  acquisition  of  a  new 
one,  it  can  only  be  on  the  most  clear,  conclusive,  and  undeniable 
evidence  of  abandonment  of  the  homestead." 

§  282.  Continued — Application  of  the  Bnle  to  the  Wisconsin 
Statute.  —  The  principle  here  stated  has  had  a  peculiar  applica- 
tion in  Wisconsin.     The  statute  of  that  state  provides  that  «*the 

1  Brettan  v.  Fox,  100  Mass.  284. 

>  Locke  V.  Bowell,  47  K.  H.  46. 

>  Austin  V.  Stanley,  46  N.  H.  52. 

*  McMillan  v.  Warner,  88  Texas,  410;  Trawick  v.  Harris,  8  Texas,  812 ;  Shepherd  v. 
Cassiday,  20  Texas,  24;  Gouhenant  v.  Cockrell,  20  Texas,  98;  Woolfolk  v.  Ricketts, 
41  Texas,  868. 

6  28  Texas,  688. 

235 


1 


§  282  ABANDONMENT   OF   HOMESTEAD. 

owner  of  a  homestead  under  the  laws  of  this  state  may  remove 
thei'sfrom,  or  sell  and  convey  the  same,  and  such  removal  or  sale 
and  conveyance  shall  not  render  such  homestead  subject  or  liable 
to  forced  sale  on  execution,"  ^  etc.  The  removal  here  spoken  of 
is  understood  to  be  a  removal  for  temporary  purposes,  accompa- 
nied with  ail  aiiimus  revertendi — such  a  removal  as  does  not  take 
from  the  premises  the  quality  of  homestead;  for  *'  the  homestead," 
says  the  court,  *'  is  the  sole  subject  of  the  statute,  and  both  pro- 
visions apply  in  terms  to  the  actual  homestead  only  —  not  to  what 
might  have  been  or  might  become  his  homestead,  but  to  the 
judgment-debtor's  homestead  in  esse^  his  actual  and  continuous 
home  for  the  whole  time  of  exemption.'  What  the  owner  may 
convey  under  the  statute  is,  in  terms,  his  homestead  at  the  time 
of  conveyance,  ceasing  to  be  so  only  by  the  act  of  alienation. 
What  he  may  remove  from  without  forfeiture  of  exemption  is 
his  homestead.  What  is  to  remain  exempt  to  him,  notwithstand- 
ing removal,  is  his  homestead.  What  shall  not  become  subject 
to  judgment  lien  by  force  of  removal  is  his  homestead.  What 
is  exempt  is  always,  in  the  terms  of  the  statute,  his  homestead, 
when  exempt.  The  statute  applies  only  to  the  homestead  while 
it  is  the  homestead,  and  because  it  is  the  homestead  ;  the  actual 
abiding  home  of  the  owner,  though  he  be  absent  from  it  by  re- 
moval ;  still  *  owned  and  occupied  *  by  the  debtor,  in  the  terms 
of  the  earlier  statute,  though  the  later  statute  allows  the  pos- 
session of  the  house  and  land  to  be  constructive  only  during 
temporally  absence  in  right  of  the  continuing  home.  And  the 
statutory  removal  is  essentially  temporary,  animo  redeundi,  *  such 
kind  of  absence  as  is  not  inconsistent  with  the  fact  that  the  prem- 
ises still  remain  the  residence  of  the  owner;'  for,  ceasing  the 
home,  the  exemption  ceases  both  by  the  letter  and  spirit  of  the 
statute."  *  The  conclusion  is  therefore  reached  that  an  abandon- 
ment of  the  homestead,  accompanied  with  the  acquisition  of  a  new 
one,  is  not  such  a  removal  as  is  provided  against  by  the  statute.^ 

»  2  Taylor's  Stiit  Wis.  1550,  J  80. 
«  Upman  v.  Bank,  16  Wis.  449. 
»  Phelan's  Estate,  16  Wis.  76. 

*  Jarvais  v.  Moe,  38  Wis.  446. 

*  Ibid. 
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§  283.  To  constitute  Abandonment,  BemoTal  mnst  be  vol- 
antary.  —  As  a  corollary  of  the  doctrine  that  the  question  of 
abandonment  is  one  purely  of  intent,  the  removal  should  be  vol- 
untary in  the  strictest  sense  of  the  term.  It  is  true  that,  when 
one  leaves  his  customary  place  of  abode,  at  the  sacrifice  of  his 
pecuniary  interest,  to  avoid  danger,  however  justly  apprehended, 
he  may  be  said  to  act  with  volition,  in  the  sense  that  he  makes  a 
choice  of  evils,  and  may  be  said  to  intend  what  he  does.  And 
the  evil  may  be  of  such  magnitude  and  threatened  continuity  at 
the  time  as  to  induce  the  departure  with  the  present  purpose  of 
making  the  absence  permanent;  still  the  fear  by  which  the 
motives  were  controlled  would  be  considered  as  overbearing  his 
will,  and  the  removal  would  be  regarded  as  involuntary,  and 
would  not  operate  as  an  abandonment  of  the  homestead  right. 
Thus,  where  the  husband  removed  his  family  from  the  homestead, 
under  an  apprehension  for  their  safety  from  existing  hostilities 
with  the  Indians,  and  during  their  absence,  while  sojourning  in 
another  part  of  the  state,  executed  a  mortgage  upon  the  home- 
stead, without  the  concurrence  of  his  wife,  this  was  held  not  to 
be  such  an  abandonment  of  the  home  as  would  render  the  prop- 
erty subject  to  alienation  or  incumbrance  without  her  joining  in 
the  execution  of  the  instrument.^  So,  where  the  husband's  ill- 
treatment  of  the  wife  causes  her  removal,  whatsoever  may  be 
the  effect  of  her  voluntary  absence,  her  right  to  the  homestead 
will  not  be  thereby  impaired.* 

§  284.  Removal  presumptive  Evidence  of  Abandonment — 
Burden  of  Proof.  —  Though  it  is  true,  as  we  have  abundantly 
seen,  that  a  mere  removal,  which  will  in  every  case  be  regarded 
as  temporary  where  there  is  an  intention  on  the  part  of  the  owner 
to  return  and  resume  his  occupancy  of  the  homestead,  will  not 
work  a  forfeiture  of  homestead  rights,  nevertheless,  a  cessation 
of  occupancy  may  raise  a  presumption  of  abandonment  which 
will  devolve  upon  the  claimant  the  duty  of  overcoming  it.'   Thus, 

»  MoBg  V.  Warner,  10  Cal.  296. 

*  Atkinson  v.  Atkinson,  87  N.  H.  484;  Barker  v.  Dayton,  28  Wis.  867 ;  Yanzant  v. 
Yanzant,  28  111.  586. 
s  Jar\  aia  v.  Moe,  88  Wis.  448. 
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in  the  case  of  Harper  v.  Forbes,^  decided  in  a  state  where  the  \ 

statute  and  the  constioiction  of  its  provisions  by  the  court  of  last 
resort  have  been  very  liberal  in  the  preservation  of  homestead 
rights  once  acquired,  it  was  held  that  a  removal  of  the  family 
from  the  homestead  wvls, prima  facie ^  evidence  of  abandonment. 
In  this  case  the  husband  and  wife  brought  an  action  to  recover 
premises  which  they  alleged  to  have  been  their  homestead  at  the 
time  of  its  alienation  by  the  husband,  without  the  wife  joining  in 
the  deed.  A  demurrer  to  the  petition  was  sustained,  because  it 
contained  no  averment  that  the  premises  were  occupied  as  a 
homestead  at  the  date  of  the  conveyance,  or  that  they  had  not 
been  previously  abandoned.  Field,  C.  J.,  in  delivering  the  opin- 
ion of  the  court,  reiterates  the  doctrine  of  several  cases  previously 
decided  by  the  same  court  —  that  occupancy  of  premises  is  pre- 
sumptive evidence  of  their  appropriation  as  a  homestead*  —  and 
then  proceeds  as  follows :  **  Removal  from  premises  thus  appro- 
priated by  the  husband  with  his  family  is  in  like  manner  pre- 
sumptive evidence  of  their  abandonment  as  a  homestead.  In 
both  cases  the  presumption  must  be  rebutted  by  parties  who 
assert  a  claim  in  the  face  of  such  occupancy  or  removal.  What 
circumstances  will  be  sufficient  to  rebut  the  presumption  of  aban- 
donment may  often  be  a  matter  of  much  difficulty  to  determine. 
It  is  sufficient  to  say  that  it  must  appear  that  the  removal  was 
temporary  in  its  nature,  made  for  a  specific  purpose,  with  the 
intention  of  reoccupying  the  premises."*  From  this  it  will 
appear  that  the  occupancy  of  premises  by  the  owner  with  his 
family  is  only  regarded  as  raising  an  inference  of  homestead 
dedication,  and  that,  where  such  occupancy  ceases  by  the  volun- 
tary act  of  the  occupant,  **no  presumption  or  inference  arises 
that  the  husband  means  to  resume  the  occupancy  of  the  premises 
as  the  homestead  of  his  family."*  In  Illinois,  however,  it  is 
held  that  an  abandonment  of  the  homestead  will  not  be  presumed 
from  the  fact  that  the  head  of  the  family  has  gone  in  search  of 

»  16  Cal.  202. 

*  Cook  V.  McChristiaii,  4  Cal.  26;  Taylor  v,  Haigous,  4  CaL  272;  Moss  ».  Warner, 
10  Cal.  297. 

»  Harper  v.  Forbes,  16  Cal.  202. 

*  Baldwin,  J.,  in  Benson  v,  Aitken,  17  Cal.  164. 
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nnother  home,  and,  being  disappointed,  returns  to  the  old 
home.^ 

§   285.    I>egree   of  Proof  to  establisli  Abandonment.  —  In 

Gouhenant  v.  Cockrell*  the  court  says  that  the  best  evidence  that 
a  homestead  has  been  abandoned  is  that  a  new  oue  has  been  ac- 
quired ;  and,  while  admitting  that  less  evidence  is  sufficient,  the 
court  says  that  '*  it  must  be  undeniably  clear,  and  beyond  almost 
the  shadow  —  at  least,  all  reasonable  ground  —  of  dispute,  that 
there  has  been  a  total  abandonment,  with  an  intention  not  to  return 
and  claim  the  exemption."  And  in  Shepherd  v,  Cassiday^  the 
same  court  says :  '*  If  he  did  intend,  on  leaving,  to  abandon,  this 
may  be  changed  by  him  up  to  the  time  that  he  acquires  a  new 
homestead,"  or  up  to  the  time  that  some  opposing  right  by  sale  has 
vested  legally  in  other  parties.  In  Woolfolk  v.  Rickets*  these 
views  are  quoted  with  approval,  and  the  doctrine  is  laid  down 
that  a  voluntary  abandonment,  with  a  fixed  intention  not  to  re- 
turn, though  a  new  homestead  may  not  be  acquired,  will  open 
the  property  to  creditors  and  to  purchasers.  In  a  case  growing 
out  of  a  bankruptcy  where  this  question  arose,  Dillon,  J.,  said 
that  **  proof  of  an  intention  to  abandon  — if  it  be  conceded  that 
in  Kansas  the  homestead  right  can  be  lost  by  the  abandonment  of 
the  property — must  be  clear  and  decisive."* 

§  286.    lUustrations  —  Facts  establishing  Abandonment. — 

The  remainder  of  this  chapter  will  be  devoted  to  illustrations 
of  the  foregoing  doctrines  drawn  from  the  facts  of  particular 
cases  —  exhibiting,  first,  a  selection  of  cases  upon  the  facts  of 
which  the  courts  have  held  there  was  an  abandonment  of  the 
homestead,  and,  next,  a  selection  of  cases  whose  facts  warranted  a 
contrary  conclusion : 

1.   Davis  V.  And7'ews. — In  Vermont,  •  where  the  owner  of  a 
homestead  and  his  wife  left  it  in  October,  1856,  and  did  not  re- 

>  Iveg  V.  Mills,  87  Dl.  75 ;  KitcheU  v.  Bui^in,  21  JR.  40. 

*  20  Texas,  96. 
»  Ibid,,  24. 

*  41  Texas,  862. 

»  Kix  V.  Capitol  Bank,  2  Dill.  87a 

*  Davis  V.  Andrews,  80  Vt  679. 

239 


§   28;)  ABANDONMENT   OP   HOMESTEAD. 

turn  there,  but  resided  elsewhere,  having,  at  the  time  of  leaving, 
leased  it  for  five  years  from  April  following,  the  lessee,  however, 
going  into  immediate  possession,  it  was  held  that  in  January, 
1857,  it  was  not  necessary  that  the  wife  should  join  in  a  deed 
with  the  husband  to  pass  the  title  thereto. 

2.  Wright  v.  Dunning.  —  In  Wright  v.  Dunning  ^  the  claimant 
of  the  homestead  was  a  widow,  and  it  appeared  that  she  never 
claimed  any  interest  in  the  laud  except  her  dower;  that  she 
repeatedly  said  that  she  did  not  desire  or  intend  to  live  upon  the 
place ;  that,  after  the  sale  in  partition,  she  removed  and  built  a 
house  elsewhere  in  which  to  reside ;  that,  when  the  heirs  brought 
suit  for  partition  of  the  land,  she  made  no  claim  to  any  part  of  it 
as  her  homestead.  On  these  facts  the  court  held  that  she  had 
abandoned  her  homestead. 

3.  CahiU  v.  Wilson. — In  Cahill  v.  Wilson 'the  title  to  the 
homestead  was  in  the  wife.  In  1859  the  husband  and  wife 
executed  a  deed  of  trust  to  the  land.  Two  years  prior  thereto, 
in  1857,  they  had  removed  from  it  and  established  themselves 
upon  another  farm,  which  the  husband  had  contracted  to  open. 
They  were  absent  from  the  homestead  for  five  years,  until  March, 
1862.  During  one  year  or  more  of  this  time  the  family  resided 
in  another  county.  During  this  time  the  property  was  rented  to 
various  persons  by  the  husband.  The  only  evidence  tending  to 
show  an  intention  to  return  and  reside  upon  the  premises  was 
that  the  husband  inquired  of  an  attorney  as  to  the  mode  of  pre- 
servino^  his  rights.  Was  there  such  an  abandonment  of  the 
homestead  as  would  protect  the  purchaser  at  the  sale  under  the 
deed  of  trust?     The  court  held  that  there  was. 

4.  Jarvais  v.  Moe. — In  Jarvais  v.  Moe*  plaintiff  removed 
from  his  former  home  without  manifesting  any  intention  of  re* 
turning  to  it,  rented  it  to  other  persons,  and  moved  with  his  fam- 
ily into  another  building  owned  by  him  in  the  same  city,  for  the 
purpose  of  keeping  a  hotel  in  such  building.  He  claimed  that 
he  did  this  for  the  purpose  of  establishing  the  hotel  and  keeping 
it  until  he  could  rent  it  or  sell  it,  and  of  then  returning  to  his 

1  46  ni.  271. 
«  62  HI.  187. 
»  88  Wis.  440. 
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former  home.  He  remained  in  the  hotel  ei<rhtee:i  months,  and 
left  it  only  when  it  became  obvious  that  he  could  not  maintain 
his  title  to  it  against  incumbrances  upon  it.  His  testimony 
showed  that,  had  his  hotel-keeping  prospered,  he  would  have 
continued  it  indefinitely,  unless  he  could  have  sold  or  rented  it 
to  his  satisfaction.  Under  these  circumstances  it  was  held  that 
he  must  be  regarded  as  having  acquired  a  new  residence  on  his 
hotel  propeiiiy,  and  as  having  abandoned  his  former  homestead. 

5.  Ande7*9on  v.  Kent.  — In  a  case  in  Kansas  ^  it  appeared  from 
the  evidence  that  the  wife  deserted  her  husband  in  May,  and  left 
him  in  possession  of  the  homestead  premises,  declaring  her  inten- 
tion never  to  return.  He  remained  in  possession  of  the  premises 
until  the  day  before  the  18th  of  June,  when  he  was  absent  in 
another  county.  He  returned  with  the  purchaser,  and,  arriving 
on  the  morning  of  the  18th,  executed  a  deed  to  the  property,  and 
left  on  the  afternoon  train.  It  appeared  that  on  the  same  morn- 
ing he  was  requested  by  one  of  his  creditors  to  secure  his  chiim 
by  a  mortgage  on  the  place.  This  he  declined  to  do,  saying  that 
it  was  his  homestead,  and  that  he  thought  they  ought  not  to  ask 
him  to  mortgage  his  homestead.  On  these  facts  the  court  said  : 
**  There  was  clearly  enough  testimony  to  support  a  finding  of 
abandonment  of  the  homestead  before  the  deed." 

6.  Cabeen  v.  Mulligan, — Where  the  husband  removed  to 
another  state  with  his  family,  and  remained  there  for  two  years 
before  he  returned,  and  declared  when  he  left  that  he  expected  to 
remain,  and  after  his  return  that  he  expected  when  he  left  to 
remain,  but  that  it  was  to  his  interest  to  return,  the  court  held 
that  these  facts  constituted  an  abandonment  of  the  premises.  And 
the  court  said  that  such  removal  was  evidence  of  an  abandon- 
ment, *' without  reference  to  what  he  said  before  or  after  his 
return." ' 

7.  Titman  Y.Moore,  —  Where  a  person  left  his  farm  and 
removed  to  a  town  six  miles  distant,  where  he  voted  at  two  local 
elections,  first  renting  his  farm  for  three  years,  and  at  the  end  of 
one  year  terminating  that  agreement  and  renting  it  anew  for  five 

1  Anderson  v.  Kent,  14  Kan.  207. 
s  Cabeen  v.  Mulligan,  37  HI.  280,  236. 

241 

16 


§  287  ABANDONMENT   OP   HOMESTEAD, 

■ 

years,  and,  after  having  been  eighteen  months  absent  from  his 
farm,  executed  a  mortgage  which  did  not  release  the  benefit  of 
the  Homestead  Act,  it  was  held  that  the  mortgagee  took  his  lien 
free  from  the  operation  of  the  Homestead  Act,  and  that  the  right 
to  the  homestead  was  not  restored  by  a  subsequent  return  to, 
and  residence  on,  the  farm.^ 

8.  Fergus  v.  Woodworth.  —  In  Fergus  v.  Woodworth'  the 
court  held  that  the  owner  of  a  homestead  who  had  removed  from 
the  same  with  his  family  and  then  mortgaged  it,  and  remained 
away  three  or  four  years,  could  not  defeat  the  mortgageor's 
claim  by  removing  into  the  premises  after  a  sale  under  a  fore- 
closure of  the  mortgage. 

9.  Vasey  v.  Trustees.  — In  the  case  of  Vasey  v.  Trustees*  it 
appeared  from  the  evidence  that,  nine  months  before  making  a 
conveyance  of  the  homestead  property,  the  owner  left  the  house 
and  removed  from  the  premises ;  that  he  placed  no  tenant  in 
possession,  cultivated  no  portion  of  the  place,  made  no  use  what- 
ever of  it,  and  had,  some  time  previous,  executed  a  mortgage  upon 
it.  Although  he  testified  that  he  had  intended  to  return,  the 
court  held  that  there  was  no  proof  of  the  animTis  revertendi. 

§  287.  niustrations  continued*  —  Facts  not  sufficient  to 
establish  Abandonment.  —  From  cases  where  the  facts  exhibited 
in  evidence  were  held  insufficient  to  establish  an  abandonment  of 
the  homestead,  the  following  selections  have  been  made: 

1.  Mills  Y.  Van  JBoskirk.  —  In  a  case  in  Texas*  the  evidence 
showed  that,  in  May,  1865,  the  husband  and  wife  left  their  home 
in  Bell  County,  stating  that  they  were  leaving  the  country ;  that 
they  had  cotton  on  the  road,  which  they  intended  to  take  to 
Mexico ;  that  they  were  dissatisfied  with  the  condition  of  the 
country,  and  did  not  know  that  they  would  ever  return  to  Bell 
County.  The  facts  further  appeared  that  they  did  not  return  to 
Bell  County;  that  the  premises  were  attached  in  1867,  but  that 
they  had  acquired  no  homestead  elsewhere.      The  court  held 

1  Tltman  V.  Moore,  43  III.  169. 
«  44  111.  874. 

•  59  lU.  188. 

*  Mills  r.  Van  Boskirk,  82  Texas,  86a 
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that  the  proof  was  not  sufficient  to  establish  an  abandonment  of 
the  homestead. 

2.  Taylor  v.  Boulioare,  — In  the  case  of  Taylor  v.  Boulware,^ 
whe^e  the  evidence  showed  that  the  defendant  left  his  homestead 
in  charge  of  his  niece  and  her  husband,  they,  together  with  his 
servants,  constituting  his  family,  saying  that  he  was  going  to 
South  Carolina,  but  went  to  Mexico,  and  did  not  return  for  eight 
or  ten  months,  leaving  everything  to  go  on  just  as  when  he  was 
at  home,  and  there  was  no  evidence  of  an  intention  to  change  his 
residence,  the  coui-t  held  that  these  facts  did  not  constitute  an 
abandonment  of  his  homestead. 

3.  Moss  V.  Wai*ner,  — In  a  California  case,  where  it  appeared 
in  proof  that  the  family  were  compelled  to  leave  the  premises  on 
account  of  the  hostility  of  neighboring  Indians,  by  whom  the 
dwelling  was  burned,  and  400  head  of  their  stock  driven 
away;  that  for  the  greater  part  of  the  time  afterwards  the 
husband  was  absent  from  the  family,  and  the  mother  lived  with 
her  children  in  different  families  of  her  acquaintance,  having 
herself  no  permanent  place  of  residence,  and  that  during  this 
period  it  was  unsafe  for  her  and  her  children  to  reside  upon  the  • 
premises,  the  court  held  that  there  was  no  evidence  of  an  inten- 
tion to  abandon  the  homestead.* 

4.  Wiggins  y.  Chance.  —  In  a  case  in  which  it  appeared  that 
the  judgment-debtor,  who  owned  and  resided  on  a  homestead, 
rented  the  premises  for  three  years,  and  removed  from  them  with 
his  family  in  the  fall  of  the  year  to  a  town  in  the  same  county 
for  the  pui-pose  of  earning  money  to  pay  his  debts,  but  with  the 
intention  of  returning,  and  did  return  the  following  spring  and 
resume  the  occupancy  of  his  homestead  with  his  family,  the 
court  held  that  there  was  no  abandonment  of  the  homestead.'^ 

5.  Campbell  y.  Adair.  —  In  a  Mississippi  case,  where  the 
widow  and  child  of  the  debtor,  after  his  death  in  1865,  continued 
to  reside  on  the  homestead  until  1867,  when  they  removed  to  her 
father's,  some  distance  away,  and  rented  the  premises  for  1867 
and  1868,  during  which  time  she  remained  at  her  father's,  but 
returned  in  1868  and  occupied  the  premises  as  a  home,  it  was 

»  17  Texas,  74. 

«  Moss  V,  Warner,  10  Cal.  296. 

'  Wiggins  V.  Chance,  54  ni.  176. 
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held  that  there  was  no  such  abandonment  of  the  homestead  as  to 
make  it  liable  for  the  husband's  debts. ^ 

6.  Henderson  v.  Ford.  — In  the  case  of  Henderson  v.  Ford,* 
elsewhere  noticed'  in  another  connection,  it  was  held  that  a  soldier 
in  the  Confederate  army  could  not  be  considered,  by  reason  of  his 
absence,  as  having  abandoned  his  homestead.  Nor  would  the 
court  infer  from  the  fact  of  his  leaving  with  his  agent  instruc- 
tions for  the  sale  of  the  place  an  intention  to  abandon  it  unless  it 
should  be  sold. 

7.  Poits  V.  Davenport. — Where  the  debtor,  being  much  em- 
barrassed financially,  left  his  homestead  with  his  family,  to  better 
his  fortunes  by  embarking  in  business  in  Chicago,  and  rented  his 
home  from  year  to  year,  reserving  two  rooms,  and  expressing, 
at  the  same  time,  his  intention  of  returning  if  the  climate,  and 
other  matters,  did  not  suit  him,  and  left  a  portion  of  his  goods 
and  valuables  in  the  house,  where  they  remained  until  his  return, 
when  he  and  his  family  resumed  possession  and  occupied  the 
phice  as  a  homestead,  he  having  exercised  no  political  privileges 
while  in  Chicago,  it  was  held  that  such  facts  did  not  constitute  an 
abandonment  of  his  homestead.* 

8.  Stewart  v.  Brand.  —  In  another  case  it  appeared  that  the 
owner  of  the  homestead,  upon  the  death  of  his  wife,  leased  the 
premises  for  one  year,  sold  part  of  his  household  goods,  and, 
leaving  the  remainder  in  the  house,  went  to  visit  his  married 
daughter.  He  returned  in  the  latter  part  of  the  year,  and 
boarded  with  the  tenant  until  the  term  expired.  When  the 
tenant  moved  out,  the  claimant's  son,  against  the  protest  of  the 
claimant,  moved  in  and  continued  to  occupy  the  premises.  The 
father  immediately  began  a  suit  for  forcible  entiy  and  detainer ^ 
but  desisted  from  disturbing  his  occupancy  from  motives  of 
humanity  (as  he  and  his  wife  were  consumptives,  and  very 
feeble),  until  his  death.  The  court  held  that  such  facts  did  not 
constitute  an  abandonment.^ 

9.  Tumlinson  v.  8winney.  — In  Arkansas  the  court  held  that 

1  Campbell  v.  Adair,  46  Miss.  170. 
«  46  Texas,  627. 
'  Ante,  2  92,  note. 

*  Potts  V.  Davenport,  79  HI.  466. 

*  Stewart  v.  Brand,  23  Iowa,  477. 
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a  debtor  may  have  two  residences,  either  of  which  he  may  claim 
as  his  homestead,  aud  might  make  his  election  even  on  the  day 
of  sale.  Accordingly,  where  it  appeared  that  the  debtor  pur- 
chased a  tract  of  land  and  a  mill  seventeen  miles  distant  from 
his  home,  and  moved  there,  leaving  his  former  residence  in  the 
hands  of  a  tenant  (under  the  agreement  that  he  was* to  have 
possession  when  he  wanted  it),  charging  him  to  take  good  care  of 
the  fence,  for  it  was  his  homestead ;  that  after  a  levy  of  execution, 
and  a  few  days  before  the  sale,  the  debtor  moved  a  part  of  his 
furniture  and  his  wife  from  the  mill,  and  occupied  one  room  of 
his  residence  until  a  short  time  after  the  sale,  when  he  returned 
to  the  mill  with  his  wife,  where  they  remained  for  some  months, 
settling  up  his  business,  and  then  returned  to  his  residence ;  that 
on  the  day  of  sale  he  claimed  the  homestead,  the  court  held 
that  there  was  no  abandonment  of  the  premises.^ 

10.  Gipperly  Y.  Rhodes. — In  a  case  where  it  appeared  that 
the  owner  of  a  homestead  left  it  and  went  to  a  town  in  another 
state,  and  accepted  employment  of  a  railroad  company,  without 
the  intention  of  remaining  permanently  away,  and  kept  house 
with  his  wife,  who  accompanied  him,  for  a  number  of  months  in 
a  couple  of  rooms  which  he  hired,  but  testified  that  he  had  n(> 
intention  of  abandoning  his  homestead,  but  intended  to  return, 
the  court  held  that  these  facts  did  not  constitute  an  abandon- 
ment.* 

'  Tumlinson  v.  Swinney,  22  Ark.  400. 
*  Cipperly  v.  Rhodes,  68  111.  840. 
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801.  Change  of  Homestead  in  Iowa. 

802.  By  selling  and  repurchasing. 

808.  Time  allowed  Debtor  to  change— Debts  contracted  pending  Change. 

804.  Continued — Rule  in  MiasourL 

805.  Purchase  of  Homestead  by  Insolvent. 

806.  Continued — Conflicting  Decisions  in  California. 

807.  Continued — Rule  in  California,  Nevada,  and  Blinois. 

808.  Continued — Rule  in  Texas — Marrying  to  defeat  Creditors. 

809.  Continued — Fraudulent  Acquisition  of  Homestead. 

810.  Conclusion — Analogy  to  fraudulent  Conveyances. 

811.  Effect  of  changing  the  Form  of  Indebtedness— Exchange  of  Securi- 

ties— Renewals. 

812.  Continued — If  higher  Security  is  taken,  what 
818.  Illustration — Note  given  for  simple  Contract  Debt 

814.  Contract  reviving  Debt  barred  by  Limitation. 

815.  Continued — Effect  of  the  Rule  upon  Sureties. 

816.  Wife's  ante-nuptial  Debts. 

ARTICLE  in. — Liens  subsisting  prior  to  the  Time  when  the  Premises 

BECAME  IMPRESSED  WITH  THE  HOMESTEAD   CHARACTER. 

Section  817.  Liens  not  divested  by  subsequent  Appropriation  as  Homestead. 

818.  Rule  applies  to  Attachment  Liens. 

819.  Exception  in  Mississippi  and  Texas  —  Judgment  Liens. 

820.  Change  of  Homestead  does  not  affect  Liens. 
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SxcTiOK  821.  Continued — Conflicting  DecisionB  under  Iowa  Statute. 

822.  Continued — Recent  Views  of  Iowa  Court. 

828.  Conventional  Liens — Mortgages — Deeds  of  Trust. 

824.  Continued-^ Rule  in  Texas. 

826.  Continued — Scope  of  the  Rule  in  Texas. 

826.  Illustration  of  the  Texas  Doctrine. 

827.  Comments  on  the  Louisiana  and  Texas  Doctrine. 

828.  Continued — Mortgage  to  secure  fiiture  Advances. 

ARTICLE  rV. — UiiFAiD  PuRCHASX-MOinET — Yxkdob's  Lixk. 

i.  General  Doctrine 

8xcnoK  880.  Preference  of  Vendor  over  ExemptioxL 

881.  Reasons  of  the  Rule. 

882.  Continued — Reasons  drawn  fVom  Priority  of  Time. 

888.  Simultaneous  Execution  of  Deed  of  Purchase  and  Mortgage  for 

Purchase-money. 
884.  The  resulting  Rule — Vendor's  Lien  an  Incumbrance  merely. 

18.  What  is  Purehoie-money  f 

SxcnoK  886.  Case  of  several  mesne  Conveyances. 

886.  Effect  of  Assignment  of  Note  for  Purchase-money. 

887.  Payment  in  Notes  of  third  Person — Liability   of  Vendee  as  Tn- 

dorser. 

888.  Money  loaned  wherewith  to  make  Purchase. 
889,  840.  Reasons  g^ven  ibr  opposing  Conclusions. 

841.  Resulting  Rules — Money  advanced  on  personal  Security  of  Vendee. 

842.  Advance  made  directly  to  Vendor — Promise  of  Mortgage — Ad- 

vance made  to  pay  preSxi^ng  Debt 

848.  Mortgage  given  by  Husband  in  such  Case. 

844.  Advance  to  discharge  preexisting  Vendor's  Lien. 

846.  Continued — Doctrine  of  a  Texas  Case. 

846.  The  foregoing  Case  criticised. 

847.  Transaction  disconnected  with  Payment  of  Purchase-money. 

848.  Agreement  to  pay  Purchase-money  to  third  Person. 

S.  Enforcement  of  Vendor' b  Lien  upon  the  Homeatead, 

8xonoK  849.  Such  Lien  enforceable  only  in  Equity. 

860.  Exception — Foreclosure  of  Mortgage — Writ  of  Assistance. 

.  *  861.  Vendor  estopped  by  Laches. 

862.  Statutory  Remedy  in  Iowa. 

868.  Statutory  Remedy  in  Georgia. 

864.  In  Mississippi,  in  Case  of  Death  of  Vendee. 

•866.  Vendor's  Preference  for  unpaid  Balance. 

866.  Exception  in  Case  of  Chattels  capable  of  Separation. 

867.  Continued — Rule  in  New  York. 

868.  Mortgage  in  Part  for  Purchase-money  covering  both  Homestead 

and  Non-homestead  Tract 

4.  Effect  of  Exchange  of  Securities, 

SxcrTOTr  1^9--861.  Effect  of  Exchange  of  Securities  on  Vendor's  Preference. 
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6,  Consequences  which  flow  from  Vendor^ a  Preference  over  the  Homestead, 

&JLCT10N  362.  Wife  need  not  concur  in  Mortgage  for  Porchaae-money. 

863.  Husband's  Mortgage  for  Purchase-monej  and  other  Indebtedneaa. 

864.  Wife*B  sole  Mortgage  for  Purchaae-money. 

865.  Husband  may  renounce  Purchase,  or  buy  outstanding  Title. 

866.  But  cannot  charge  Homestead  with  additional  Burdens. 

867.  Surety  in  Note  for  Purchase-money. 

868.  Lien  for  Purchase-money  on  Land  doea  not  affect  Crop. 

ABTICLE  y.— Debts  ooktbactxd  in  BSMOYiNa  Ikcumbrastcks. 
Sbction  870.  Construction  of  Proyiaion  in  G^oigia  Constitution. 

AETICLE  VI. — LiKNB  roR  the  Cbkatiok,  Improvemint,  and  Preservation  of 
THE  Property — Mechanic's,  Furnisher's,  Landlord's,  and  Laborer's  Liens. 

BxcTiON  872.  Beaaon  and  Policy  of  excepting  Meohanic'i  Liens,  etc. 

878.  A  contrary  Policy  in  Minnesota. 

874.  Power  of  Husband  to  charge  Homestead  for  Lnprovementa. 

875.  Meaning  of  the  Term  <*  Improvements." 

876.  Factor's  Lien  in  Geoigia. 

877.  Landlord's  Lien. 

878.  Liability  of  Profits  of  Homestead  for  Necessaries. 

879.  Laborer's  Wages. 

ABTICLE  yn.— JxTDGiaorrs  in  Actions  ex  Delicto. 

SxoTiON  880.  Statutory  Proyisiona. 

881.  Construction  of  these  Statutes — Trespass — Slander — Assault   and 

Battery. 

882.  Bule  in  New  York  as  to  Frauds  and  other  Torts. 
888.  Judgments  for  Costs  in  Actions  for  Torts. 

ABTICLE  VnL— Public  Debts. 

SxonoN  886.  Maxim  that  general  Statuteis  do  not  bind  the  Sovereign. 

886.  Application  of  this  Principle  to  Exemption  Laws. 

887.  How  in  Case  of  Demands  against  defitulting  Tax-collectors. 

888.  Continued — Conflicting  Cases  in  Kentucky. 

§  290.  Scope  of  this  Cbapter.  —  Under  the  denomination  of 
privileged  debts^  I  shall  classify  in  this  chapter  all  debts  and  lia- 
bilities of  a  person  which  araexcepted,  by  operation  of  law,  from 
the  effect  of  statutes  and  constitutional  provisions  which  exempt 
from  execution  a  homestead  and  personal  property.  Those  debts 
which  are  privileged  by  express  contract  of  the  persons  entitled 
to  release  or  waive  the  benefit  of  the  homestead  or  chattel  ex- 
emption, such  as  debts  secured  by  valid  mortgages  placed  upon 
the  homestead  itself  or  upon  the  chattel  itself,  or  debts  as  to 
which  the  benefit  of  the  exemption  laws  is  waived,  are  not  within 
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the  scope  of  this  chapter.  By  force  of  sttitutory  or  constitutional 
provisions,  or  by  judicial  construction,  those  debts  and  ob- 
ligations named  in  the  eight  subdivisions  of  this  chapter  have 
been  declvLved  jprivileged  from  the  operation  of  such  laws. 


ARTICLE  I.  —  Debts  and    Liens  subsisting  prior  to  the  taking 

Effect  of  an  Exemption  Law. 

§  291 .  Such  Debts  and  Liiena  privileged. — As  already  shown,^ 
homestead  and  other  exemption  laws  which  attempt  to  embrace 
within  their  ooeration  debts  and  liens  created  bv  contract  entered 
into  prior  to  their  passage  are  to  that  extent  in  derogation  of 
the  Constitution  of  the  United  States,  and  void.  Every  debt, 
then,  created  by  contract  prior  to  the  passage  of  any  homestead 
or  exemption  law  is  privileged  from  the  operation  of  such  law. 
To  this  rule,  as  the  writer  understands  it,  the  courts  can  now 
admit  no  exceptions.  As  to  such  debts  there  are  no  exemptions 
other  than  those  in  existence  at  the  date  when  they  were  created. 

§  292.  The  North  Carolina  Homestead  and  Exemption  Law 
not  retroactive.  —  It  will  be  seen  by  reference  to  the  1st  chap- 
ter of  this  work  that,  when  the  Supreme  Court  of  the  United 
States  declares  that  homestead  and  other  exemption  laws,  in  so 
far  as  they  attempt  to  operate  upon  contracts  entered  into  prior  to 
their  passage,  impair  the  obligation  of  contracts,  and  are,  hence,  in 
derogation  of  the  Constitution  of  the  United  States,  and  void,'  the 
Supreme  Court  of  North  Carolina,  while  admitting  the  principle 
there  declared,  denied  the  applicability  of  it  to  the  homestead 
and  exemption  ordinance  in  the  Constitution  of  that  state,  on  the 
ground  that  such  ordinance  did  not  increase,  but  rather  restricted, 
the  previously-existing  exemption.  The  Supreme  Court  of  the 
United  States  has  at  last  had  an  opportunity  of  examining  this 
question  with  reference  to  the  ordinance  of  North  Carolina,  and 
its  conclusion — published  since  the  1st  chapter  of  this  work  was 
put  in  type  *  —  will  be  stated  here.    The  court  reiterates  at  length 

»  Antey  J  10. 

«  Ante,  2  10,  note  11,  p.  16. 

»  Gunn  V.  Barry,  16  Wall.  610. 

*  Edwards  v.  Kearzy,  17  Alb.  L.  J.  846,  opinion  by  Mr.  Justice  Swayne. 
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« 

its  former  views,  and  concludes  that  **  the  remedy  subfJisting  in 
a  state  when  and  where  a  contract  is  made  and  is  to  be  performed 
is  a  part  of  its  obligation,  and  any  subsequent  hiw  of  the  state 
which  so  affects  that  remedy  as  substantially  to  impair  and  lessen 
the  value  of  the  contract  is  forbidden  by  the  Constitution,  and  is, 
therefore,  void."  Applying  this  rule  to  the  constitutional  ordi- 
nance in  question,  and  to  the  laws  passed  to  give  it  effect,^  the  court 
says:  *«  We  cannot  hesitate  to  hold  that  both  do 'seriously  im- 
pair the  obligation  of  the  contracts  here  in  question.  We  say,  as 
was  said  in  Gunn  v.  Barry,*  that  no  one  can  cast  his  eyes  upon 
the  new  exemptions  thus  created  without  being  at  once  struck 
with  their  excessive  character,  and,  hence,  their  fatal  magnitude. 
The  claim  for  the  retrospective  eflScacy  of  the  Constitution  or  the 
laws  cannot  be  supported."  This  ruling  in  effect  affirms  a  pre- 
vious decision  of  the  Supreme  Court  of  North  Carolina  that  the 
minor  heirs  of  one  who  died  before  the  adoption  of  the  Constitu- 
tion of  1868  are  not  entitled,  as  against  their  ancestor's  creditors, 
to  the  homestead  provided  for  therein  •• 

§  293.   Recent  Views  of  the  Supreme  Court  of  Tennessee.  ^ 

Since  the  1st  chapter  of  this  work,  in  which  this  subject  is  dis- 
cussed;* was  put  in  type,  a  decision  of  the  Supreme  Court  of 
Tennessee  has  come  to  light  ^  holding  that  the  provision  relating 
to  the  homestead,  in  the  Constitution  of  that  state  adopted  in 
1870,  and  the  act  of  the  same  year  intended  to  give  effect  to  it, 
could  not  give  to  the  head  of  the  family  the  benefit  of  a  home- 
stead exemption  as  to  debts  contracted  before  those  provisons 
took  effect.  But  the  same  court  holds  that  a  statute  providing 
that  the  homestead  cannot  be  aliened  except  by  the  joint  deed  of 
husband  and  wife  does  not  impair  the  obligation  of  existing  con- 
tracts, because  it  does  not  withdraw  any  property  from  execu- 
tion, and  leaves  to  the  creditor  the  same  compulsory  process 
against  the  debtor's  property  which  he  had  before.*  Therefore 
a  conveyance  of  the  homestead  made  subsequeiUli/  to  the  passage 

1  Acts  August  22, 1868,  and  April  7, 1869. 

«  16  V7all.  622. 

»  Sluder  v,  Rogers,  64  N.  C.  289. 

*  Ante,  a  9-11. 

»  Hannum  v.  Mclnturf  (MS.),  cited  in  57  Tenn.  228. 

•  Kennedy  v.  Stacey,  67  Tenn.  220. 
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of  such  ft  statute,  to  secure  a  debt  contracted  j?rior  thereto,  was 
void  for  want  of  the  joinder  of  the  wife  in  the  deed.* 

§  294.  Applications  of  Liaws  saving  Debts  contracted  before 
Passage.  —  Under  a  homestead  statute  of  Massachusetts  saving 
from  its  operation  debts  contracted  before  its  passage,  a  debtor 
who  became  insolvent,  owing  debts  contracted  before  the  passage 
of  the  act,  to  an  amount  exceeding  the  amount  exempted  for  a 
homestead,  was  under  the  necessity  of  surrendering  his  home- 
stead to  his  assignee  in  insolvency,  such  assignee  being  entitled 
under  another  statute  *  to  *«  all  property  which  might  have  been 
taken  in  execution  "  against  the  debtor.'  Another  application  of 
the  same  provision  was  made  in  a  case  where  a  debtor,  after  the 
passage  of  the  act,  and  after  the  passage  of  a  subsequent  act 
regulating  the  conveyance  of  homestead  property,  mortgaged  his 
home  place,  but  in  such  a  manner  as  not  to  release  his  right  of 
homestead ;  and  it  was  held  that  a  judgment-debtor  whose  claim 
accrued  prior  to  the  former-  act  might  levy  upon  the  equity  of 
redemption,  and  the  purchaser  at  the  sale  would  take  a  title 
superior  to  the  debtor's  right  of  homestead.  The  moilgage  had 
no  other  effect  than  to  change  the  estate  subject  to  the  execution 
from  an  absolute  title  to  an  equity  of  redemption.^ 

§  295.    Continued  —  Judgment    on    itemized    Account.  — 

Under  an  exemption  statute  of  Tennessee  which  by  its  terms 
applied  only  to  executions  issued  upon  judgments  founded  upon 
contracts  entered  into  on  and  after  February  1,  1833,*  it  was 
held,  in  a  case  where  the  judgment  was  upon  an  itemized  account 
for  goods  sold  and  delivered,  some  of  the  articles  before  and 
some  after  the  date  named  in  the  statute,  that  the  debtor  was 
entitled  to  the  exemption.* 

1  Kennedy  v.  Stacey,  67  Tenn.  220. 
>  Stat  Mass.  1888,  ch.  168,  sec  5. 

*  Woods  V.  Sanford,  9  Gray,  16. 

*  Howard  v.  Wilbur,  6  AHen,  219. 

»  Tenn.  Act  1888,  ch.  80;  Car.  &  ITich.  Stat  635. 

*  Bachman  v.  Crawford,  8  Humph.  218.  "  The  plaintiff  in  the  execution,*'  said 
Green,  J.,  ''had  his  right  of  action  for  the  articles  deliTered  in  1888,  and,  if  he  had 
chosen,  might  have  brought  his  suit  at  the  end  of  that  year  for  the  recoyeiy  of  their 
value.    But  he  chose  to  let  the  account  run  on  unliquidated,  and  to  sue  for  the  whole 
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§  296.  Continued  —  Delivery  Bond.  —  Under  an  exemption 
law  which  excepts  from  its  operation  judgments  and  decrees 
"founded  on  any  contract  made"  prior  to  its  passage,  it  has 
been  held  that  a  delivemj  bond  given  to  a  sheriff  for  the  forth- 
coming of  the  debtor's  homestead,  which  had  been  levied  upon 
under  a  judgment  founded  on  a  debt  existing  prior  to  the  passage 
of  the  act,  was  not  a  **  contract"  within  the  meaning  of  the  act. 
Such  a  bond  was  *'  mere  process  provided  by  the  statute  as  a 
means  of  having  execution  of  the  judgment,  and,  at  the  same 
time,  of  giving  indulgence,  to  the  defendant;  and,  as  such,  it 
was  under  the  power  of  the  court,  and  liable  to  be  quashed  as 
process  of  the  court.  The  statute  had  reference  to  a  contract 
made  between  the  parties,  upon  which  judicial  proceedings 
should  be,  or  had  been,  instituted,  and  not  to  the  legal  steps 
or  process  which  migbt  be  allowed  the  defendant  in  the  course 
of  suit,  judgment,  and  execution  to  enforce  that  contract."* 

§  297.  Date  of  taking  Effect  of  Statute.  —  Where  a  question 
arises  as  to  the  particular  day  on  which  such  a  statute  takes  effect, 
it  would  seem  that  the  liberal  construction  which  courts  have 
generally  accorded  to  such  laws  would  imply  that  the  date  should 
be  fixed  so  as  to  save  to  the  debtor  the  privilege.  Possibly  the 
Supreme  Judicial  Court  of  Massachusetts  had  this  idea  in  view 
when,  under  a  homestead  law  which  contained  no  exception  as  to 
money  due  for  the  purchase  of  the  homestead  premises,*  it  held 
that  a  note  given  for  the  purchase  of  the  land  was  not  *«  a  debt 
contracted  previous  to  the  purchase  thereof."'  Another  case, 
but  one  which  scarcely  gave  room  for  the  application  of  the  same 
principle,  was  decided  in  New  Hampshire  under  a  statute  the 
Ist  section  of  which  provided  that  **  the  family  homestead  of 
the  head  of  each  family  shall  be  exempt  from  attachment  and 

in  this  action.  He  cannot,  by  his  voluntary  act,  thus  deprive  the  party  aguinst  whom 
the  execution  issued  of  a  right  secured  by  law.  The  defendant  could  not,  by  any  form 
of  pleading  known  to  the  law,  have  caused  the  proceeding  to  be  reversed,  00  that  one 
judgment  should  be  rendered  for  the  sum  due  in  1888,  and  the  other  for  the  articles 
obtained  after  the  1st  of  February,  1884.'* 

^  Smith  V.  Brown,  28  Miss.  818. 

<  Stat  1855,  ch.  238,  {  8. 

•  Thurston  r.  Maddocks,  6  Allen,  427 ;  overruled,  in  effect,  by  Stevens  v.  Stevens,  10 
Allen,  146.    See,  post,  {  832. 
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levy  or  sale  on  any  execution  or  any  judgment  rendered  on  any 
cause  of  action  accniing  aince  the  first  day  of  January,  A.  D. 
1852."  Section  5  provided  that  '*the  provisions  of  this  chap- 
ter shall  not  extend  to  any  judgment  rendered,  or  any  contract 
made,  before  the  first  day  of  January,  1852.  It  is  thus,  seen  that, 
between  that  affirmative  and  this  negative  provision,  debts  con- 
tracted on  the  first  day  of  January,  1852,  were  left  unprovided 
for ;  and  the  debt  in  question  was  contracted  on  that  day.  The 
court  held  that  the  statute  did  not  protect  the  debtor,  on  the 
ground  that  the  affirmative  provision  of  the  statute  was  control- 
ling.^ An  exception  contained  in  such  a  statute,*  of  rights  ac- 
quired '*  prior  to  the  passage  of  this  act,"  has  been  held  not  to 
apply  to  rights  acquired  after  its  approval  by  the  governor,  and 
before  it  took  effect.' 


ARTICLE  n.  —  Debts  created  prior  to  the  Acquisition  of  the 

Homestead. 

§  299.  Statutory  Provisions,  and  tlieir  Design.  —  By  statute 
in  some  of  the  states  the  homestead  exemption  does  not  exist  as 
against  *'  debts  contracted  prior  to  the  purchase  thereof,"*  nor 
against  debts  or  liabilities  *' incurred  for  the  purchase  or  im- 
provement thereof;"  *  nor,  as  expressed  in  another  statute,  *'  if 

^  Ladd  r.  Dudley,  45  K.  H.  61,  the  court  saying:  ''There  being  nothing  in  the 
affirmative  provisions  of  the  law  which  gives  it  force  until  the  first  day  of  January 
there  can  be  nothing  in  the  negative  provision  contained  in  section  6  which  can  make 
the  law  effectual  on  the  first  day  of  January." 

>  Stat  Mads.  1S57,  ch.  298,  {  18. 

*  Johnson  v.  Fay,  16  Gray,  144.  The  doctrine  stated  in  the  text  is  taken  firom  the 
reporter's  syllabus.  The  report  is  obscure  in  that  it  does  not  show  when  the  statute 
in  question  **  took  effect"  The  language  of  the  court,  by  Bigelow,  C.  J.,  was  as  fol- 
lows :  "  The  act  containing  the  confirmatory  clause  above  cited  passed  on  the  80th  of 
May,  five  days  preceding.  The  second  mortgage  held  by  the  defendant  was  thereby 
confirmed  and  rendered  valid  as  against  the  plaintiff,  who  took  his  title  as  assignee 
subsequently  to,  and  with  implied  notice  of,  this  provision  of  the  statute.  The  plaint- 
iff does  not  come  within  the  exception  contained  in  the  confirming  clause,  because 
he  did  not  acquire  his  title  prior  to  the  passage  of  the  act,  by  which  we  understand 
the  time  when  it  had  passed  through  its  various  stages  rendered  necessary  by  the  pro- 
visions of  the  Constitution  to  make  it  a  valid  statute,  and  been  approved  and  signed 
by  the  governor." 

*  Code  Iowa,  ed.  1878,  2  1992 ;  Rev.  1860,  }  2281. 

*  Rev.  Stat  111.  1874,  p.  497. 
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the  debt  or  liability  existed  prior  to  the  purchase  of  the  land  or 
the  erection  of  improvements  thereon  ;^  nor,  as  expressed  in  still 
another  statnte,  ''against  debts  existing  at  the  time  the  deed 
thereof  [that  is,  of  the  homestead  premises]  was  left  for 
record."  ^  The  obvious  design  of  these  statutes  is  that  a  debtor 
shall  not  acquire  credit  upon  the  faith  of  being  the  owner  of 
property  subject  to  execution,  and  afterwards,  by  converting  such 
property  into  a  homestead,  withdraw  it  from  such  creditors.  The 
Iowa  statute  has  been  construed  to  apply  to  debts  conti-acted  in 
another  state  prior  to  the  purchase  of  a  homestead  in  that  state,* 
the  court  reasoning  that  it  is  contrary  to  sound  policy  to  make 
the  state  an  asylum  for  fraudulent  debtors  fleeing  from  other 
states.  If  a  person  were  to  acquire  credit  upon  the  faith  of  being 
the  owner  of  real  property  which  was  not  recorded  or  occupied 
as  his  homestead,  and,  hence,  liable  to  execution,  and  should  after- 
wards attempt  to  withdraw  it  from  his  creditors  by  occupying 
and  claiming  it  as  a  homestead,  a  case  would  be  presented  obvi- 
ously within  the  mischief  which  these  statutes  are  designed  to 
remedy.  Accordingly  the  Supreme  Court  of  Iowa,  carrying  out 
the  spirit  of  their  statute,  has  held  that,  where  the  head  of  a 
family  acquires  real  estate,  and,  before  its  actual  occupancy  as  a 
homestead,  contracts  a  debt,  and  then  occupies  the  land  as  a 
homestead,  and,  after  such  occupancy,  a  judgment  is  rendered 
upon  the  debt,  this  judgment  will  subject  the  property  to  sale  ;* 
and,  therefore,  a  mortgage  of  such  homestead,  made  by  the 
owner  and  his  wife,  in  the  manner  prescribed  by  the  statute,  sub- 
sequently to  the  rendering  of  the  judgment,  was  postponed  to 
the  judgment.* 

§  300.    Accrual  of  Homestead  Bight  in  Termont  and  Mis- 
souri. —  It  will  be  noted  that,  by  the  statute  of  Missouri,  already 

»  Gen.  Stat.  Ky.  1878,  p^484,  J  16. 

«  Gen.  Stat.  Vt  (App.  of  1870),  ch.  68,  J  7. 

*  Laing  r.  Cunningham,  17  Iowa,  510 ;  Brainard  t^.  Van  Kuran,  22  Iowa,  264. 

*  Hvatt  V,  Spearman,  20  Iowa,  510;  Page  v.  Ewbank,  18  Iowa,  580;  Hale  v.  Hea- 
alip,  16  Iowa,  451.  Cole,  J.,  dissented  in  an  able  opinion,  holding  that  the  word 
"purchase,"  used  in  the  statute,  meant  the  act  of  acquiring  title  to  the  land,  and  not 
the  mere  act  of  impressing  it  with  the  homestead  character  by  occupying  it  as  such. 

*  Hale  V.  Heaslip,  supra, 
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quoted,  the  time,  so  as  to  take  precedence  of  subsequent  debts, 
is  **  the  date  of  filing,  in  the  proper  office  for  the  record  of  deeds, 
the  deed  of  such  homestead.'*  *  By  the  earlier  statute  of  Ver- 
mont *'  the  time  when  the  deed  to  the  owner  of  such  homestead 
shall  be  left  in  the  town  clerk's  office  for  record  shall  be  deemed 
the  time  of  the  purchase  thereof  for  the  purpose  mentioned  in 
this  act."  * '  It  is  difficult  either  to  understand  the  policy  of  these 
provisions  or  to  discover  any  sense  in  them.  It  will  be  observed 
that  the  deed  referred  to  is  not  a  **  declaration  of  homestead  " 
such  as  is  required  by  statute  in  California  and  in  a  few  other 
states,'  but  it  is  the  ordinary  deed  of  purchase  by  which  the 
land  has  been  acquired.  It  is  obvious  that  these  provisions  will 
operate  to  cut  out  the  right  of  homestead  in  very  many  cases 
where  it  ought  to  exist,  and  will  support  the  right  in  many  casea 
where  it  ought  not  to  exist.  All  the  courts  unite  in  upholding 
the  rights  of  homestead  in  equitable  estates,*  and  yet  there  are 
many  cases  where  homesteads  are  occupied  by  holders  of  equi- 
table titles  the  recorded  title  being  in  the  name  of  another,  in 
which  case  the  creditor  ought  not  to  be  permitted  to  sell  the 
debtor's  title  and  deny  his  right  of  homestead.*  Besides,  many 
occupiers  of  homesteads  hold  a  legal  estate  in  the  premises  either 
for  life  or  in  fee,  as  the  surviving  husband,  tenant  by  the  curtesy, 
or  an  heir  who  has  taken  his  ancestor's  estate  by  descent  cast. 
Shall  these  persons  be  denied  the  right  of  homestead,  because 
their  title  is  not  evidenced  by  a  recorded  deed  of  purchase?  On 
tlie  other  hand,  suppose  a  person  buys  land,  records  the  deed  of 
purchase,  and  does  not  occupy  the  land  for  several  years,  during 
which  time  he  contracts  debts  —  can  he,  by  occupying  the  prem- 
ises as  his  homestead,  before  attachment  or  judgment,  hold  these 
creditors  at  arm's  length?  Unless  the  courts  graft  exceptions 
upon  the  statute,  he  can  ;  for  it  aSbrds  no  room  for  construction. 
This  is  plainly  seen  by  the  leading  case  on  the  statute  in  Ver- 
mont.     There   the   defendant  purchased  the  premises  and  re- 

>  Gen.  Stat.  Vt.  1863,  ch.  68,  J  7;  1  Wag.  Stat.  698,  {  7. 
»  Conip.  Stat  Vt.  1860,  ch.  66,  |  6. 

*  Ante,  ch.  5 

*  Ante,  i  170. 

*  Ante,  i  106. 
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corded  his  deed  before  his  debt  to  the  plaintiff  was  contracted. 
He  took  possession  of  them  and  occupied  them  as  his  homestead 
after  the  debt  was  contracted,  but  before  the  premises  were 
attached  by  the  plaintiff.  It  was,  then,  a  fair  inference  that  the 
credit  was  given  upon  the  faith  that  this  unoccupied  laud,  to 
which  the  debtor  had  a  recorded  title,  was  subject  to  execution. 
But  the  court  held  that  it  was  exempt  as  his  homestead.^  On 
the  other  hand,  a  homestead  purchased  and  occupied  as  such  in 
1870  was  not  protected  against  a  judgment  rendered  in  1873, 
because  the  deed  of  purchase  was  not  recorded  until  after  the 
date  of  the  judgment.*  Under  this  statute  a  married  woman 
cannot  set  up  a  right  of  homestead  in  her  separate  estate,  against 
a  debt  evidenced  by  her  promissory  note,  without  showing  *«a 
legal  commencement,  by  filing  the  deed  therefor  for  record,  and 
that  such  filing  occurred  anterior  to  the  creation  of  the  debt.' 

^  West  RWer  Bank  v.  Gale,  42  Yt  27.  The  same  point  was  ruled  on  the  same  fincts 
in  Lamb  v.  Mason,  45  Yt  600.  The  opinion  of  the  court  in  the  former  case,  by  Pier- 
point,  0.  J.,  contains  the  following  observations  upon  the  statute:  ''The  statute,  by 
its  terms,  clearly  exempts  the  homestead  from  attachment  on  all  debts  except  such  as 
have  an  existence  at  the  time  the  deed  thereof  is  left  for  record.  The  word  '  homestead ' 
is  evidently  used  in  the  statute  with  reference  to  the  condition  of  the  premises  in  that 
respect  at  the  time  the  attempt  is  made  to  attach  or  levy  upon  it,  and  not  to  its  con- 
dition at  the  time  the  deed  is  left  for  record.  Ordinarily  the  homestead  is  purchased 
and  the  deed  recorded  before  the  occupation  commences — often  a  long  time  before. 
Men  often  own  more  than  one  place  suitable  for  a  homestead,  and  are  at  perfect  lib- 
erty to  change  their  homestead  at  pleasure.  The  statute  was  not  intended  to  impose 
any  restraint  upon  their  doing  so.  The  object  of  the  Legislature,  in  this  provision,  evi- 
dently was  to  prevent  men,  after  they  had  obtained  a  credit,  from  putting  their  prop- 
erty into  a  homestead,  and  thus  preventing  their  creditors  from  reaching  it  by  attach- 
ment^ and  this  object  is  fully  accomplished  by  making  it  subject  to  all  debts  that 
existed  prior  to  the  purchase ;  and,  to  make  the  period  definite  and  always  susceptible 
of  proof,  they  fixed  upon  the  period  of  the  leaving  of  the  deed  for  record — the  town 
clerk  being  required  by  law,  in  all  cases,  to  write  upon  all  deeds  left  for  record  the 
time,  day,  and  hour  when  they  are  so  left.  If  the  Legislature  had  intended  to  leave 
the  homestead  subject  to  attachment  on  all  debts  existing  at  the  time  it  was  first  occu- 
pied as  such,  language  would  have  been  used  indicating  such  an  intent;  certainly 
different  language  would  have  been  used  fix>m  that  above  recited.  Jn  this  case  we 
think  the  defendant's  homestead  in  the  premises  was  not  subject  to  attachment  when 
the  attempt  was  made,  by  reason  of  the  time  when  the  plaintiff 's  debt  was  contracted." 
Ibid,,  81. 

'  Shindler  v,  Givens,  68  Mo.  894.  The  report  omits  to  state  a  very  material  point: 
the  date  when  the  debt  was  contracted  for  which  the  judgment  was  rendered.  If  this 
date  was  earlier  than  the  date  of  occupancy,  a  reasonable  result  was  reached. 

*  Lincoln  v.  Bowe,  64  Mo.  18S.    When  we  reflect  upon  the  hopeless  condition  of 
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§  301.  Cbangre  of  Homestead  in  Iowa. — But  in  Ionvu.  this 
rule  does  not  operate  to  prevent  a  debtor  from  changing  his 
homestead  from  one  tract  of  land  to  another,  so  that  the 
change  does  not  withdraw  from  the  reach  of  his  creditors  land  of 
a  greater  value  than  was  before  subject  to  their  demands.  Ac- 
cordingly, if  a  debtor  has  acquired  a  homestead  before  contracting 
a  particular  debt,  sells  it  after  contracting  such  debt,  and  pur- 
chases other  land  of  less  value  than  such  homestead,  which  latter 
he  occupies  as  his  home,  this  new  homestead  will  be  exempt  from 
sale  to  satisfy  the  debt.^  These  decisions  are  aided  by  a  provision 
of  the  homestead  law  of  that  state  to  the  effect  that  the  debtor 
may  change  his  homestead,  provided  such  change  shall  not  preju- 
dice conveyances  or  liens  made  or  created  previously  to  such 
chanire  —  a  statute  which  we  shall  notice  in  the  next  subdivision.* 

§  302.  By  selling  and  repurcliasing.  —  Moreover,  under  the 
Iowa  statute,  a  new  homestead  acquired  with  proceeds  arising 
from  the  sale  of  the  old  one  is  exempt  in  all  cases  in  which  the 
old  one  would  have  been  exempt.'  And  the  rule  is  the  same 
where  the  second  homestead  is  purchased  in  part  with  other  means 
of  the  debtor  than  those  arising  from  the  sale  of  the  first  home- 
stead ;  *  and  it  is,  therefore,  error  to  order  the  sale  of  an  undivided 
interest  in  the  homestead  representing  the  proportion  of  purchase- 
money  which  did  not  accrue  from  the  former  homestead.^  '*  The 
doctrine,"  says  the  court,  "  is  based  upon  sound  reason.  The 
proceeds  of  the  sale  of  the  first  homestead,  whether  money  or 
property,  are  added  to  the  other  assets  of  the  seller.  If  he  uses 
property  or  money  other  than  the  proceeds  of  his  old  homestead 
to  buy  a  new  one,  his  creditors  are  not  injured,  for  they  may 

this  lady,  in  case  she  had  been  so  unfortunate  as  to  hold  the  separate  estate  in  question 
by  devise,  we  are  justified  in  characterizing  the  phraseology  of  the  statute — as  Judge 
Napton  has  done  in  another  case  —  as  "singularly  unhappy."  Farra  v,  Quigley,  57 
Mo.  287. 

^  Pearson  v,  Mintum,  18  Iowa,  86 ;  Sargent  v.  Chubbuck,  19  Iowa,  87 ;  Robb  v, 
McBride,  28  Iowa,  886 ;  Furman  v.  Dewell,  85  Iowa,  170 ;  Benham  v.  Chamberlain,  39 
Iowa,  858. 

*  Post, 

*  Sargent  v.  Chubbuck,  19  Iowa,  87. 

*  Ibid, ;  Benham  v.  Chamberlain,  89  Iowa,  858. 
^  Benham  v.  Chamberlain,  supra, 
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reach  the  proceeds  of  his  old  homestead  on  execution,  just  as  they 
could  other  property  after  the  purchase  of  his  new  homestead. 
No  good  reason  can  be  given  why  the  identical  money  or  property 
received  for  the  first  homestead  shall  be  used  in  the  purchase  of 
the  second."^ 

§  303.  Time  allowed  Debtor  to  change  — Debts  contracted 
pending  Change.  —  **  Certainly,  if  a  party  may,  by  sale,  change 
his  homestead,  the  law  will  allow  him  a  sufficient  time  in  which 
to  exercise  the  right ;  and,  if  he  does  not  gain  credit  on  account 
of  the  transaction,  he  ought  to  hold  the  new  homestead  free 
from  debts  contracted  after  the  sale  of  the  old  one."  *  **The 
length  of  time  intervening  between  the  sale  of  the  old  and  the 
acquiring  of  the  new  is  essentially  a  controlling  circumstance. 
A  considerable  lapse  of  time  may  not  be  inconsistent  with  an 
honest  intention  to  change  the  homestead.  ♦  ♦  ♦  The  ques- 
tion is  somewhat  analogous  to  that  of  abandonment  of  a  home- 
stead. Mere  absence  from  a  homestead  is  not  an  abandonment, 
if  there  be  a  bona-Jide  intention  to  return  and  occupy  it." '  "  The 
statute  does  not  provide  that  the  sale  must  be  for  money  in 
hand,  which  must  be  immediatelv  invested  in  the  new  homstead  — 
that  is,  that  the  selling  of  the  old  and  the  purchasing  the  new 
must  be  simultaneous  acts.  We  must  give  the  8t9.tute  such  & 
reasonable  construction  as  to  effectuate  its  object.  If  a  home- 
stead be  sold  and  the  proceeds  applied  to  some  other  use,  there  is 
no  doubt  that  the  exemption  would  cease  ;  but,  where  the  sale  is 
made  on  a  credit,  and  with  the  intention  of  using  the  proceeds, 
when  collected,  in  purchasing  another  homestead,  and  the  pro- 
ceeds are  not  put  to  any  intervening  use,  they  are  exempt  while 
thus  in  transitu,  so  to  speak,  from  the  old  homestead  to  the  new. 
Any  other  rule  would  practically  prohibit  the  changing  of  home- 
steads."* Where,  therefore,  a  person  sold  his  homestead,  and 
about  a  year  later  purchased  another,  partly  with  the  proceeds  of 
the  old  one,  the  second  was  not  liable  for  debts  which  he  hud 

1  Benham  v.  Chamberlain,  89  Iowa,  85S. 
'   Jbid.f  per  Beck,  J. 

*  The  State  v.  Gkddis,  44  Iowa,  689,  per  Rothrock,  J. 

*  Ibid. 
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contacted  in  the  meantime.^  So,  where  the  owner  of  a  home- 
stead sold  it  partly  on  credit  and  took  a  mortgage  on  the  prem- 
ises to  secure  the  purchase-money,  which  not  having  been  paid 
he  procured  a  decree  of  foreclosure  seventeen  months  after  the 
sale,  and  a  year  later  the  mortgageor  redeemed,  paying  the  money 
into  court,  this  money  was  not  subject  to  garnishment  on  a  judg- 
ment which  had  been  rendered  against  the  mortgageor  in  the 
meantime.' 

§  304.  Oontinaed  —  Rule  In  Missonri.  — The  homestead  law 
of  Missouri  contains  the  following  provisions  :  **  Such  homestead 
shall  be  subject  to  attachment  and  levy  of  execution  upon  all 
causes  of  action  existing  at  the  time  of  the  acquiring  such  home- 
stead except  as  hei^ein  otherwise  provided  ;  and  for  this  purpose 
such  time  shall  be  the  date  of  the  filing,  in  the  proper  oflSce  for 
the  record  of  deeds,  the  deed  of  such  homestead,  and  (in  case 
of  existing  estates)  such  homestead  shall  not  be  subject  to  attach- 
ment or  levy  of  execution  upon  any  liability  hereafter  created. 
Whenever  such  housekeeper  or  head  of  a  family  shall  acquire 
another  homestead,  in  the  manner  provided  in  section  seven  of 
this  chapter,  the  prior  homestead  shall  thereupon  be  liable  for 
his  debts  ;  but  such  other  homestead  shall  not  be  liable  for  causes 
of  action  against  him  to  which  such  prior  homestead  would  not 
have  been  liable ;  provided  that  such  other  homestead  shall  have 
been  acquired  with  the  consideration  derived  from  the  sale  or 
other  disposition  of  such  prior  homestead,  or  with  other  means 
not  derived  fiora  the  property  of  such  housekeeper  or  head  of  a 
family."  *  Under  these  provisions — the  phraseology  of  which  has 
been  justly  characterized  as  **  singularly  unhappy"*  —  it  is  held 
to  make  no  difference  whether  the  homestead  claimed  as  exempt 
was  derived/Zi7'ec^Zy  or  indirectly  from  the  sale  of  a  former  home- 
stead. It  seems  to  be  no  objection  to  the  claim  of  homestead  in 
such  a  case  that  there  were  intermediate  trades  and  investments  ; 
but  the  new  homestead  cannot  be  held,  as  against  debts  contracted 

^  Benham  v.  Chamberlain,  89  Iowa,  85S. 

s  The  State  v.  Geddis,  44  Iowa,  587. 

«  1  Wag.  Stat.  698,  699,  {J  7,  8. 

*  Napton,  J.,  in  Farra  v,  Quigley,  57  Mo.  287. 
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prior  to  its  acquisition,  where  it  was  derived  in  part  only  from 
the  sale  of  the  old  homestead  —  as,  where  it  was  purchased  with 
the  proceeds  of  the  sale  of  a  large  tract,  only  a  portion  of  which 
embraced  the  old  homestead.^ 

§  305.  Purchase  of  Homestead  by  Insolvent. — Closely  allied 
to  the  foregoing  inquiries  is  the  following :  Where  the  statutes 
on  the  subject  are  silent,*  can  a  debtor,  being  insolvent,  purchase 
a  homestead  and  thereby  withdraw  from  his  creditors  money 
which  would  otherwise  be  distributed  among  them  ?  Obvious  as 
the  answer  to  this  question  would  seem  to  be,  the  courts  are 
divided  upon  it.'    I  shall,  therefore,  examine  the  cases  in  detail. 

§  306 .  Continued  —  Conflicting  Decisions  in  California.  —  In 

an  early  case  in  California  a  debtor,  being  insolvent  or  in  em- 
barrassed circumstances,  sold  certain  personal  property  to  the 
plaintiff  for  the  purpose  of  raising  money  with  which  to  dis- 
charge certain  debts  which  were  a  lien  on  his  homestead,  in  order 
to  save  the  homestead  to  himself — -  of  which  purpose  the  plaintiff 
was  apprised.  A  creditor  attached  the  goods,  and  the  plaintiff 
brought  replevin  for  them  against  the  sheriff.  The  court  held 
that  the  transaction  was  calculated  to  hinder,  delay,  or  defraud 
creditors,  suvino::  *«Althouorh  the  law  secures  the  homestead 
from  execution  arising  from  ordinary  indebtedness,  it  is  yet  made 
chargeable  for  debts  by  the  act  of  the  parties  interested  in  its 
preservation,  and,  in  some  instances,  by  operation  of  law. 
Where  such  cases  exist,  it  would  seem  to  be  onlv  fair  that  the 
homestead  should  remain  answerable  for  the  debts  charged  upon 
it,  and  not,  after  becoming  a  source  of  credit,  be  relieved  inten- 
tionally, by  the  disposition  of  all  the  other  property  of  the  debtor, 
leaving  nothing  for  the  satisfaction  of  the  other  creditors.     Such 

1  Farra  v.  Quigley,  57  Mo.  284. 

'  Under  statutes  such  as  those  enumerated  in  section  299,  the  question  would  have 
to  he  answered  in  the  negative,  irrespective  of  the  solvency  or  insolvency  of  the 
debtor. 

3  The  following  cases  hold,  in  effect,  that  he  can :  Randall  d.  Buffingion,  10  Gal. 
491 ;  Culver  v.  Rogens,  28  Cal.  620 ;  JRe  Henkel,  2  Sawyer,  305 ;  Hawthorne  v.  Smith, 
8  Nev.  182 ;  Cipperly  v.  Rhodes,  68  HI.  846 ;  North  v,  Shearn,  15  Texas,  174 ;  Edmond- 
son  r.  Meacham,  50  Miss.  85.  And  the  following  hold  that  he  cannot:  RiddeU  o. 
Shirlev,  5  Cal.  488;  Pratt  v.  Burr,  5  Biss.  86;  Re  Wright,  3  Biss.  859. 
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a  sale,  except  to  a  creditor  in  payment  of  his  debt  alone,  and  free 
from  knowledge  of  or  collusion  with  the  object  of  the  debtor, 
must  be  considered  a  fraud  in  fact  and  in  law.  It  is  a  sale  with 
the  direct  intent  of  benefit  or  advantage  to  the  seller,  to  the  in- 
jury of  the  creditors."^  But  in  a  later  case  in  the  same  state 
the  defendant  was  indebted  in  the  sum  of  $1,000,  which  he 
secured  by  a  mortgage  on  his  homestead,  and  some  time  after- 
wards became  insolvent;  and,  after  several  attachments  had 
been  issued  against  him  and  levied  on  his  store,  he  took  money 
which  he  had  and  paid  off  the  debt  secured  by  the  mortgage.  It 
was  held  that  this  appropriation  of  money  was  not  in  fraud  of 
his  creditors.  The  debtor  had  a  right  to  prefer  one  creditor  to 
another ;  and,  therefore,  the  removal  of  a  lien  from  his  homestead 
was  but  the  consequence  of  an  act  lawful  in  itself.*    Notwith- 

• 

*  Riddell  v.  Shirley,  6  Cal.  488,  opinion  by  Heydenfeldt,  J.,  Murray,  C.  J.,  concur- 
ring. 

'  Randall  v.  Buffington,  10  Cal.  491,  opinion  by  Field,  J.,  Baldwin,  J.,  concurring. 
The  court  said:  "For  the  disposition  of  this  case  we  shall  assume  the  fact  that  bis 
insolvency  was  established,  and,  upon  this  assumption,  it  is  difficult  to  perceive  how 
the  payment  of  a  debt  which  he  justly  owed,  and  which  was  past  due,  can  be  tortured 
into  an  act  to  hinder,  delay,  and  defraud  creditors.  The  debt  was  as  sacred  as  any 
other  debt,  the  obligation  to  pay  it  as  binding,  and,  even  if  its  payment  constituted  a 
preference,  there  is  no  rule  of  law  which  prevents  a  debtor  in  insolvent  circumstances 
from  the  application  of  his  property  to  the  payment  of  one  debt  rather  than  another. 
Dana  v.  Stanfords,  10  Cal.  269 ;  Nicholson  v.  Leavitt,  4  Sand.  252 ;  Covanhovan  v. 
Hart,  21  Pa.  St.  495;  Worland  v.  Kimberlin,  6  B.  Mon.  608;  Kennaird  v,  Adams,  11 
B.Mon.  102.  But  it  is  urged,  with  apparent  confidence  in  the  conclusive  character  of 
the  position,  that  the  payment  resulted  to  the  benefit  of  the  defendant,  as  it  relieved 
his  homestead  of  the  incumbrance,  and,  consequent!}*,  of  liability  of  being  sold  for  its 
satisfaction.  "We  confess  our  inability  to  see  what  difference  this  can  make  in  the 
transaction.  The  obligation  to  pay  the  debt  was  none  the  less  binding  because  it  was 
secured  by  a  mortgage ;  and,  if  a  lien  was  removed  from  the  hoi^estead,  it  was  but  the 
consequence  of  an  act  lawful  in  itself.  The  payment  conferred  upon  the  debtor  no 
new  right.  He  owned  the  homestead,  free  from  liability,  before  the  debt  to  the  plaint- 
iff was  contracted,  and  he  simply  restored  its  former  exemption  by  paying  a  debt 
which  he  had  incurred  upon  its  security.  The  case  of  Riddell  v,  Shirley,  5  Cal.  488, 
is  a  verv  different  one  from  this.  In  that  case  there  was  a  fraudulent  and  collusive 
sale  of  the  debtor's  property  to  discharge  liens  upon  his  homestead ;  the  vendee  was 
not  a  creditor  receiving  pa3nnent  of  a  debt,  and  no  claim  against  the  homestead  was 
a<^erted.  The  opinion  expressly  excepts  from  its  conclusion  a  case  like  the  present. 
*To  make  this  case,'  very  justl}'  observes  the  learned  counsel  of  the  respondent  in  his 
brief,  *  at  all  like  Biddell  v.  Shirley,  the  plaintiff  ought  to  sue  Drew  to  get  the  money 
back  which  the  defendant  paid  him;  but  the  absurdity  of  such  a  proceeding  is  too 
apparent  to  need  any  comment,'  *• 
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standing  the  disclaimer  of  the  court  in  this  case,  it  seems  clear 
that  it  must  be  accepted  as  overruling  Riddell  v,  Shirley.  It  is 
difficult  to  perceive  any  essential  diflference  between  the  quality 
of  the  transactions  in  the  two  cases.  In  the  one  case  an  insolvent 
debtor  took  money  which  he  had,  and  with  it  discharged  a  lien 
on  his  homestead ;  and  in  the  other  case  he  took  property 
which  he  had,  and,  by  converting  it  into  money,  discharged  such 
a  lien.  If  he  had  turned  over  the  specific  property  to  the  lien- 
holder,  the  two  cases  would  have  been  precisely  similar ;  and,  in 
the  eye  of  a  court  of  equity,  which  looks  only  to  the  substance 
of  things,  they  were  not  rendered  dissimilar  by  the  mere  circum- 
stance that  the  debtor  first  exchanged  the  property  for  money 
with  a  third  person. 

§  307 .    Gontinaecl  —  Bnle  In  California,  Nevada,  and  Illinois. 

—  The  doctrine  of  the  latter  case  was  applied  in  a  subsequent  case 
in  the  same  state,  where  it  was  held  that  a  debtor  might  appro- 
priate land  to  the  uses  of  a  homestead  even  after  a  judgment  had 
been  rendered  against  him,  but  before  it  became  a  lien  on  the 
particular  land.*  From  these  decisions  the  conclusion  has  been 
reached  by  the  United  States  District  Court  for  the  District  of 
California,  in  a  case  in  bankruptcy,  where  it  was  called  upon  to 
administer  the  state  law,  (1)  that,  under  the  law  of  California, 
an  insolvent  may  apply  funds  in  his  possession  to  the  discharge 
of  incumbrances  on  his  homestead  without  impairing  its  inviola- 
bility as  such;  and  (2)  that  a  homestead  may  be  declared  at 
any  time  before  the  lien  of  a  judgment  has  actually  attached  to 
the  land.*  The  rule  is  even  stronger  in  Nevada,  under  a  statute 
similar  to  that  of  California.  There,  property  which  possesses 
the  characteristics  of  a  homestead  may  be  selected  and  recorded 
as  such  at  any  time  before  actual  sale  on  execution.  The  levy  of 
an  attachment  will  not  prevent  such  selection,  nor  will  the  in- 
solvency of  a  debtor.*  In  Illinois  it  is  held  not  to  be  a  fi-aud 
upon  creditors  for  an  insolvent  debtor  to  purchase  a  homestead, 
thus  placing  beyond  their  reach  the  amount  of  money  so  expended ; 

1  Culver  V.  Rogers,  28  Cal.  520. 

«  Re  Henkel,  2  Sawyer,  805,  809,  per  Hoffman,  J. 

»  Hiiwthorne  v.  Smith,  8  Nev.  182, 188. 
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and  this  is  so  although  he  causes  the  legal  title  to  the  property 
to  be  vested  in  his  wife,  if  it  was  really  his  intention  that  the 
I)roperty  should  be  used  and  held  as  his  homestead.^ 

§  308.  Continaed  —  Rule  In  Texas — Marrying  to  defeat 
Creditors.  —  So,  in  a  case  in  Texas,  where  judgment-creditors 
sued  to  subject  a  homestead  to  the  satisfaction  of  their  debts, 
it  was  attempted  to  prove  that  the  defendant,  when  he  con- 
tracted the  debts,  was  a  single  man,  not  entitled  to  any 
homestead;  that  he  went  about  erecting  his  dwelling  —  now 
claimed  as  his  homestead  —  when  in  failing  circumstances,  with 
the  means  for  which  he  had  contracted  the  debts,  and  with  a 
knowledge  of  his  inability  to  pay  them  ;  and  that  he  then  mar- 
ried, and  thus  acquired  the  homestead  in  fraud  of  his  creditors. 
It  was  held  that  such  evidence  could  not  be  heard.  **  If,"  said 
the  court,  *«none  but  the  fraudulent  debtor  were  interested  in 
the  homestead,  there  would  be  more  force  in  the  argument  that 
he  could  not  claim  the  exemption.  But  it  is  not  given  or 
intended  for  the  sole  benefit  of  the  husband  or  head  of  the  fam- 
ily. The  wife  has  at  least  an  equal  interest  in  the  exemption  of 
the  homestead  ;  and  it  was  not  proposed  to  prove  that  she  had  been 
a  participant  in  any  intentional  fraud  practiced  upon  the  plaintiffs. 
But,  if  this  had  been  proposed,  we  are  of  opinion  that  the  court 
very  properly  refused  to  let  in  such  inquiries.  It  would  have 
exposed  to  animadversion  the  motives  with  which  the  defendants 
contracted  marriage,  and  with  the  view  to  affect  their  rights  sub- 
sequently acquired.     The  law  protects  the  homestead  as  well 

^  Cipperly  v,  Rhodes,  58  IlL  846,  opinion  by  Breese,  C.  J.  ''No  question  is 
made,"  said  the  court,  ''that  the  homestead  right  would  have  existed  in  Rhodes  [the 
dehtor],  had  he  taken  the  deed  to  the  lot  in  his  own  name,  instead  of  taking  it  in  the 
name  of  his  wife.  He  paid  the  purchase-money  wholly  out  of  his  own  funds,  and  at  a 
time  he  had  a  right  to  obtain  a  homestead  which  would  not  be  liahle  for  his  debts  then 
•existing,  or  to  be  subsequently  contracted ;  and  the  sole  question  is  whether  taking  the 
deed  to  his  wife  placed  the  property  beyond  the  protection  of  the  homestead  law. 
This  is  an  inquiry  into  which  the  animua  enters  largely.  Did  he  purchase  it  as  and 
for  a  homestead,  and  has  it  heen  so  used  and  held.  If  such  was  his  intention,  then 
taking  the  deed  to  his  wife  should  not,  we  think,  cut  off  that  right.  If  the  design  was 
simply  to  acquire  property  which  he  could  hold  in  fraud  of  his  creditors,  then  the  law 
would  strip  it  of  its  covering,  and  suhject  it  to  the  payment  of  his  dehts.  But  it  must 
be  remembered  that  it  was  not  a  fraud  on  his  creditors  to  buy  a  homestead  which  would 
be  beyond  their  reach." 
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against  debts  contracted  before  as  after  it  was  acquired.  To 
admit  evidence  and  inquiries  of  the  character  proposed  would 
have  a  manifest  tendency  to  destroy  the  sanctity  and  inviolability 
which  the  law  attaches  to  the  right  of  homestead ;  and,  indeed, 
the  practical  effect  would  be  to  deny  an  unfortunate  debtor,  in 
failing  circumstances,  the  right  to  provide  a  house  for  the  shelter 
and  protection  of  his  wife  and  children.  We  cannot  give  our 
assent  to  such  a  principle."  ^ 

§  309.    Continued  —  Fraudulent  Acquisition  of  Homestead. 

—  In  addition  to  the  overruled  case  in  California,  already  men- 
tioned,^ there  is  a  case  determined  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Wisconsin,  in  1857,  in  which 
the  defendants,  who  were  merchants,  replenished  their  stock  by 
purchasing  goods  of  the  complainants  on  credit.  After  acquir- 
ing possession  oif  the  goods  so  purchased  they  transferred  their 
whole  stock,  in  fraud  of  their  creditors  as  was  alleged,  taking 
in  exchange  therefor  a  house  and  lot,  which,  as  against  a  judg- 
ment obtained  by  these  creditors,  they  claimed  exempt  as  their 
homestead.  It  was  held  that  this  could  not  be  done.  **  The 
mere  statement  of  the  facts,"  said  the  couit,  "  decides  this  case,  in 
the  conscience  of  every  honest  man,  that  neither  in  law  nor  jus- 
tice the  exemption  should  be  allowed.  The  defendants  cannot 
expect  the  court  to  assist  them  in  consummating  the  intended 
fraud,  A  party  cannot  turn  that  which  is  granted  him  for  the 
comfort  of  himself  and  family  into  an  mstrument  of  fraud.'** 

§  310.    Conclusion — Analogy  to  fraudulent  Conveyances. — 

Although  it  is  denied  by  Hoffman,  J.,  in  the  bankruptcy  case 
first  quoted,*  that  the  '*  declaration  of  a  homestead,"  required  by 

*  North  V.  Shearn,  15  Texas,  174,  opinion  by  Wheeler,  J.    See,  infra,  }  819,  note. 
«  Riddell  v,  Shirley,  5  Cal.  488. 

*  Pratt  V.  Burr,  6  Biss.  36,  opinion  by  Miller,  J. 

*  Re  Henkel,  2  Sawyeif,  807.  "The  fourteenth  section  of  the  Bankrupt  Act,"  says 
the  learned  judge,  "provides  that  all  property  conveyed  by  the  bankrupt  in  fraud  of 
his  creditors  shall,  in  virtue  of  the  adjudication  in  bankruptcy  and  the  appointment 
of  the  assignee,  be  at  once  vested  in  such  assignee.  But  it  is  evident  that  this  pro- 
vision was  not  intended  to  limit  or  impair  the  effect  of  the  previous  provisions,  by 
which  all  property  exempted  from  forced  sale  by  the  law  of  the  state  was  exempted 
from  the  operation  of  the  assignment.    The  language  of  the  first  clause  is  clear,. 
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the  California  statute  to  be  filed  for  record  in  order  to  entitle  the 
owner  or  his  family  to  the  exemption,  is  a  conveyance  in  the 
sense  in  which  that  word  is  used  in  the  Bankrupt  Act,  yet  it  is 
obvious,  on  a  little  reflection,  that  an  appropriation  to  the  uses 
of  a  homestead,  by  an  insolvent  debtor,  of  property  which  was 
before  subject  to  execution,  and  on  the  faith  of  which  he  had 
acquired  credit,  is  strikingly  analogous  to  a  fraudulent  convey- 
ance. Such  an  analogy  was  discovered  by  the  Supreme  Court  of 
Georgia,  a  judgment  of  which  contains  the  following  language : 
"  It  has  been  finally  settled  that  the  homestead  is  not  good 
against  such  [antecedent]  debts,  t^id  that  the  Homestead  Act,  to 
that  extent,  is  unconstitutional  and  void.^  This  being  so,  the 
vohmtary  conveyance  by  the  husband,  through  the  medium  of 
the  ordinary  and  in  the  form  of  a  homestead,  of  this  land,  for 
the  benefit  of  himself  and  wife,  as  the  homestead  proceedings 
show,  to  himself,  as  a  homestead,  was  void.  Section  1952, 
Code,  declares  that  every  voluntary  deed  or  conveyance  not  for 
a  valuable  consideration,  made  by  a  debtor  insolvent  at  the  time 

emphatic,  and  comprehensive;  it  admits  of  no  exception.  'In  no  case  shaU  the 
property  hereby  excepted  pass  to  the  assignee,  or  the  title  of  the  bankrupt,  thereto  be 
impaired  or  affected  by  any  of  the  provisions  of  this  act*  The  Bankrupt  Act,  like  all 
other  statutes,  must,  if  possible,  be  so  construed  as  to  make  its  provisions  consistent 
and  harmonious ;  but,  if  the  subsequent  clause  respecting  property  conveyed  in  fraud 
of  creditors  is  construed  as  suggested,  the  provisions  of  tiie  act  become  conflicting 
and  inconsistent.  Such  a  construction,  unless  imperatively  required  by  the  language, 
must  be  erroneous;  but  it  is  clearly  inadmissible  when  it  can  be  adopted  only  by 
wresting  the  language  from  its  natural  sense  and  attaching  to  it  a  meaning  which  can 
with  difficulty  be  attributed  to  it.  The  declaration  of  a  homestead  is  in  no  sense  'a 
conveyance.'  He  who  declares  land  which  he  already  owns  to  be  a  homestead  does 
not  '  convey  *  it ;  he  merely  avails  himself  of  a  legal  right  to  place  it  in  a  condition 
where  it  will  not  be  Ifable  to  forced  sale.  The  right  of  property  remains  unchanged, 
except  that  the  law,  mindful  of  the  object  for  which  homesteads  are  allowed  to  be 
declared,  provides  that,  after  the  declaration,  the  homestead  cannot  be  alienated 
except  with  the  concurrence  of  the  wife ;  and  that,  on  the  death  of  the  husband,  it 
survives  to  her  for  the  benefit  of  herself  and  the  family.  It  is  evident  that  to  <^all  the 
declaration  of  a  homestead  *  a  conveyance  of  the  property  *  would  be  doing  extreme 
violence  to  the  language ;  and,  in  view  of  the  previous  provisions  of  the  same  section, 
such  a  construction  is  whollv  inadmissible."    IHd.  807. 

1  Referring  to  Gunn  v.  Barry,  15  Wall.  610  {ante,  J  10),  where  it  was  held  that  the 
Homestead  Act  of  Georgia  was  void,  not  as  against  debts  antecedent  to  the  existence 
of  the  homestead,  but  as  against  debts  antecedent  to  the  passage  of  the  act — of  which 
the  debt  in  the  case  above  given  was  one.  The  above  case,  then,  is  not  in  point,  and 
the  court  reasoned  from  an  erroneous  premise ;  but  the  language  is  given,  neverthe- 
less, as  expressive  of  a  general  view. 
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of  such  conveyance,  shall  be  fraudulent  in  law  against  creditoi'S, 
and^  as  to  them^  nxdl  and  void.  Section  2662  says  an  insolvent 
person  cannot  make  a  valid  gift,  to  the  injury  of  his  existing 
creditors.  Section  2631  enacts  that  every  sale  made  with  intent 
to  defraud  either  creditors  of  the  vendor  or  prior  or  subsequent 
purchasers,  if  such  intention  be  known  to  the  vendee,  should  be 
absolutely  void  as  against  such  creditors  or  purchasers.  If  these 
deeds  or  conveyances  thus  declared  void  —  absolutely  null  and 
void  as  against  creditors  —  are  so  when  made  by  the  debtor 
directly,  they  are  equally  so  if  he  join  with  him  in  their  execu- 
tion a  trustee  (§  1952),  or  if  he  procure  the  ordinary  to 
make  a  record  of  it  in  the  form  of  an  application  for  a  home- 
stead."^ All  things  considered,  the  rule  expressed  in  a  recent 
well-considered  case  in  Mississippi  is,  perhaps,  as  satisfactory  as 
any:  **A  debtor  may  innocently  subtract  from  his  resources 
such  means  as  may  be  reasonably  necessaiy  for  the  support  of 
his  family.  His  creditors,  therefore,  cannot  pursue  and  reach 
the  money  of  the  husband  and  father  paid  for  such  necessary 
purposes  as  the  maintenance  of  the  family  and  education  of  the 
children.  But,  subject  to  that  right,  the  debtor  must  devote  his 
property  and  means  to  his  creditors.  If  the  husband  takes 
money  which  ought  to  pay  his  debts  and  invests  in  the  purchase 
of  real  estiite  or  other  property  for  wife  and  children,  the  trans- 
action may  be  fraudulent  or  not,  as  the  husband  may  be  indebted 
or  not,  and  then  by  a  comparison  of  his  debts  with  the  resources 
retained  by  him.  If  he  was  insolvent  at  the  time  of  the  pur- 
chase, the  evidence  is  overwhelming  and  conclusive  that  the 
motive  was  to  make  a  gift  at  the  expense  of  creditors,  and  that 
the  intent  wtis  to  withdraw  his  means  from  their  reach."  Never- 
theless, in  this  case  the  court  sustained  a  claim  of  homestead  in 
property  which  an  insolvent  had  purchased,  taking  title  in  the 
name  of  his  wife  and  children,  it  being  occupied  by  the  family  as 
their  home.« 

§  311.    Effect  of  changingr  the  Form  of  Indebtedness  —  ISx- 
change   of   Securities  —  Renewals.  —  In  those    states   where, 

1  Bumflide  r.  Terry,  51  Ga.  190. 

'  Edmondson  v.  Meacham,  60  Miss.  84. 
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either  by  the  terms  of  the  statutes  themselves  or  by  judicial  cou- 
Btruction,  exemption  luws  are  held  not  to  apply  to  preexisting 
debts,  interesting  questions  have  arisen  as  to  whether  paiticular 
debts  are  to  be  deemed  as  having  been  contracted  prior  or  sub- 
sequent to  the  statute.  Thus,  where  a  note  is  given  subsequently 
to  the  enacting  of  such  a  statute,  in  renewal  of  a  note  given  pre- 
viously thereto',  the  debt  so  evidenced  is  deemed  to  be  a  preex- 
isting debt,  and  unaffected  by  the  statute ;  ^  the  reason  of  the 
rule  being  that  the  renewal  of  a  note  is  not  a  ;3atisfaction  of  the 
debt,  but  only  a  change  in  the  evidence  of  the  debt.^  Nor  does 
it  make  any  difference  that  but  one  note  is  given  in  renewal  of 
two  notes  previously  existing.*  Accordingly,  where  a  mortgagee 
was  in  possession  under  an  entry  to  foreclose  at  the  date  of  the 
passage  of  the  Massachusetts  Homestead  Act  of  1855,^  and  after- 
wards took  a  new  note  and  mortgage  for  the  same  amount  with- 
out release  of  homestead,  and  a  few  days  later  discharged  the  old 
mortgage  and  at  the  same  time  gave  up  possession,  it  was  held 
that  no  estate  of  homestead  was  acquired  by  the  mortgagee  or 
his  family  as  against  the  second  mortgage.^  But  in  Louisiana  a 
aioitgage  made  since  the  passage  of  the  homestead  law,  in  re- 
newal of  a  mortgage  debt  made  previously  thereto,  was  not 
privileged  against  the  homestead,  although  the  iirst  mortgage 
would  have  been;  since  the  old  mortgage  <^was  abandoned  and 
became  inoperative  by  the  consent  of  the  original  mortgagee, 
who  received  in  lieu  thereof  the  new  obligations."* 

§   312.   Continaed  —  If   higher  Securily  is  taken,   what. — 

The  rule  is  the  same  in  case  of  a  highei'  secui'ity  taken  for  a  pre- 
existing indebtedness  —  as,  where  a  note  is  given  for  a  simple 
contract  debt ;  it  being  considered  in  such  cases  that  the  note  is 
not  a  payment,  but  a  mere  security ;  that  the  debt  is  the  sub- 
stantial  thing,  and  the   note  the   evidence  of  it.^     The  same 

^  Piyor  V.  Smith,  4  Buah,  879 ;  Kibbey  v,  Jones,  7  Bush,  248 ;  Ladd  o.  Dudley,  46 
N.  H.  61. 
'  McLaughlin  v.  Bank  of  Potomac,  7  How.  228 ;  Lowry  v.  Pisher,  2  Bush,  70. 
»  Ladd  V.  Dudley,  46  N.  H.  61. 

♦  Stat  1866,  ch.  238. 

^  Burns  v.  Thayer,  101  Mass.  426. 

*  Moore  v.  Beelman,  27  La.  An.  276. 

»  Weymouth  v.  Sanborn,  48  N.  H.  171. 
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principle  applies  in  case  of  a  second  judgment  rendered  in  a  suit 
upon  a  prior  judgment ;  if  the  first  judgment  was  privileged 
asfainst  the  homestead,  the  second  will  be.^  In  Pennsylvania  the 
rule  is  said  to  be  that  whether  or  not  a  new  security  given  for  an 
antecedent  debt  is  to  be  deemed  a  satisfaction  of  the  original  debt 
by  substitution  depends  upon  the  intention  of  the  parties.  And 
where  a  sealed  note  was,  prior  to  the  passage  of  an  exemption 
law,. given  in  settlement  of  a  book-accouut  debt  existing  previously 
thereto,  and  the  note  passed  into  the  hands  of  a  third  party,  who 
obtained  judgment  upon  it  and  levied  upon  the  debtor's  property, 
it  was  held  —  no  intention  appearing  to  extinguish  the  book- 
account  debt  by  the  sealed  note  —  that  the  property  was  not 
protected  by  the  exemption  act.'  So,  where  a  creditor  held  the 
promissory  note  of  his  debtor  for  a  debt  contracted  prior  to  the 
passage  of  the  exemption  law,  which  he  delivered  up,  and  it  was 
canceled,  he  receiving  in  its  stead  a  bill  sinirle  with  warrant  of 
attorney  to  confess  judgment  for  the  amount  due,  the  judgment 
entered  upon  the  same  was  not  affected  by  the  statute.'  So  a 
note  secured  by  a  mortgage  given  subsequently  to  the  passage  of 
such  a  statute,  in  renewal  of  an  unsecured  debt  existing  before 
the  statute,  is  not  affected  by  the  statute.*  And  this  principle  is 
applicable  to  cases  where  the  homestead  was  acquired  prior  to 
the  passage  of  such  a  statute,  as  well  as  to  those  acquired  subse- 
quently thereto.* 

§  313.  Illustration — Note  gives  for  simple  Contract  Debt. — 

But  it  is  said  to  be  the  settled  law  in  Massachusetts  that  the  giv- 
ing of  a  negotiable  promissory  note  is  a  payment  of  a  simple 
contract  debt,  unless  it  appears  that  it  was  not  so  intended.  This 
presumption,  however,  is  said  to  be  repelled  in  a  case  where,  by 
treating  the  new  note  as  a  payment,  the  creditor  would  lose  the 

^  Mills  V.  Spauldingf  60  Me.  57.  But  compare  Harlev  v.  Davis,  16  Minn.  487,  as  set 
out  at  length  hereafter. 

2  Reed  v.  Defehaugh,  24  Pa,  St.  495.  But  the  contraiy  has  heen  held  in  North 
Carolina,  the  court  saying  that  the  legal  effect  of  a  hond  is  to  create  a  deht  proprio 
vigore ;  and  that  this  is  especially  so  with  respect  to  this  question,  since  the  date  of  the 
hond  furnishes  a  guide  to  the  levying  officer  as  to  his  duties.    Dean  v.  King,  13  Ired.  23. 

»  Weaver's  Estate,  25  Pa.  St  434. 

*  Strachn  «.  Foss,  42  N.  H.  43 ;  Wood  v.  Lord,  51  N.  H.  448.  But  see  Adams  c. 
Jenkins,  16  Gray,  146. 

'  Wood  V.  Lord,  supra, 
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advantage  of  some  security  —  as  a  mortgage,  guaranty,  or  the  like. 
It,  therefore,  does  not  apply  where  a  note  is  given  subsequently  to 
the  passage  of  an  exemption  law,  in  exchange  for  one  made  pre- 
vious to  the  law,  because  the  creditor  would  thereby  lose  the 
advantage  of  the  exemption  of  the  debtor's  real  estate  from  the 
right  of  homestead  which  the  law  gave  him.^  But  in  an  earlier 
case  in  the  same  state  it  was  held  that  a  promissory  note  secured 
by  a  mortgage  taken  since  the  passage  of  the  homestead  exemp- 
tion acts,  in  exchange  for  a  note  made  before  those  acts  and  not 
so  secured,  was  to  be  presumed  to  be  taken  in  payment  of  the 
first  note,  and  was,  hence,  affected  by  those  acts.*    These  two 

*  Tucker  v.  Brake,  11  Allen,  147.  In  this  case  it  u  said  by  Hoar,  J. :  "It  is  true 
that  the  debtor  intended  that  the  transaction  should  produce  this  result,  and  the 
creditors  were  ignorant  that  it  would  have  any  effect  upon  their  rights ;  so  that  it  may 
be  said  there  could  not  have  been  an  intention  that  it  should  not  be  a  payment  But 
we  are  of  opinion  that  this  is  rather  specious  than  sound.  Whatever  was  the  purpose 
of  the  debtor  in  his  own  mind,  he  did  not  communicate  to  the  holders  of  the  notes  that 
anything  else  was  proposed  than  a  simple  renewal  of  the  notes.  The  reasons  given  for 
the  exchange — that  the  old  notes  were  covered  with  indorsements,  or  that  the  new  ones 
were  on  handsomer  paper,  or  that  some  persons  thought  an  old  note  not  so  good  as  a 
new  one — would  lead  to  no  other  condusion.  The  notes  taken  did  not  vary  the  obliga- 
tion of  those  for  which  they  were  exchanged  in  any  particular,  except  by  having  a 
new  date,  which  was  merely  a  written  admission  of  what  the  law  implied  from  the 
existing  facts.  Some  of  the  new  notes  were  dated,  not  according  to  the  fact  when  exe- 
cuted, but  to  correspond  to  the  last  payment  of  interest.  We  think  the  evidence  shows 
that  the  creditors  were,  in  substance,  informed  that  a  renewal  was  intended,  and  that 
this  was  the  transaction  to  which  they  assented.  That  they  were  not  aware  that  the 
legal  effect  of  a  renewal  would  differ  from  that  of  the  payment  of  one  note  by  another 
would,  then,  be  immaterial.  In  Pomroy  v.  Kice,  16  Pick.  24,  it  is  said  by  Mr.  Justice 
Wilde  that  a  direction  to  renew  a  note,  although  by  making  it  payable  to  a  new  payee, 
ex  vi  termini  shows  that  the  exchange  of  one  note  for  the  other  was  not  intended  to  be 
a  payment.  And  we  find  no  case  reported  in  this  commonwealth  in  which  the  mere 
exchange  of  one  note  for  another,  without  change  of  amount,  parties,  or  time  of  pay- 
ment, has  ever  been  held  to  be  a  payment  of  the  first.  The  debtor  himself^  in  his 
examination  in  insolvency,  says  that  he  renewed  these  notes,  and  speaks  of  them  as  re- 
newals. The  proof  of  the  new  notes  in  insolvency,  if  they  were  mere  renewals,  would 
not  affect  the  rights  of  the  creditors.  Within  the  meaning  of  the  statute  of  1865, 
therefore,  they  were  still  debts  contracted  before  the  passage  of  that  act  The  date  of 
the  notes  merely  gives  the  time  of  the  new  promise  to  pay  a  debt  already  contracted. 
It  is  not  necessary  to  decide  whether  the  new  notes  would  be  held  to  be  new  obliga- 
tions in  the  hands  of  third  persons  if  they  had  been  transferred  by  indorsement  This 
case  is  between  the  original  parties ;  and  the  transaction  between  them  does  not,  for 
the  reasons  given,  appear  to  us  to  involve  the  contracting  of  any  new  debt'' 

'  Adams  v,  Jenkins,  16  Gray,  146.  Bigelow,  G.  J.,  said :  **  There  are  no  facts  in 
this  case  from  which  it  can  be  fairly  inferred  that  the  plaintiff's  debt,  secured  by  the 
mortgage  under  which  he  claims  to  recover  the  premises,  was  a  debt  coutracted  prior 
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cases,  though  not  upon  precisely  the  same  facts,  nre  wholly 
opposed  to  each  other  in  principle  ;  and  the  latter  must  undoubt- 
edly be  understood  as  overruling  the  earlier. 

§  314.  Continued  —  Contract  revivingr  Debt  barred  by  Liim- 
itation.  —  But  where  a  note,  given  previously  to  the  passage  of 
such  a  statute,  was  barred  by  limitation,  and,  subsequently  to 
the  statute,  was  revived  by  the  giving  of  a  mortgage,  it  was 
held  that  the  mortgage  was  subject  to  the  exemption  ;  ^  because  a 
promise  to  pay  a  debt  barred  by  limitation  is,  in  effect,  a  new 
contract,  and  in  such  a  case  the  cause  of  action  is  not  the  origi- 
nal debt,  but  the  subsequent  promise. 

§315.    Continued  —  Effect  of  the  Rule  upon  Sureties. — And 

where,  in  case  of  the  renewal  of  a  note,  there  is  a  substitution  of 
sureties,  so  that  the  person  who  signs  as  surety  the  new  note, 
given  since  the  stsitute,  is  a  different  person  from  that  signing  the 
previous  note,  the  contract  of  the  second  surety  is  a  new  con- 
tract, dating  from  the  time  of  his  signing,  and  he  will  be  pro- 
tected by  the  statute.*  The  implied  contract  which  the  law 
raises  between  a  principal  and  his  surety,  that  the  principal  will 
indemnify  his  surety  for  any  payment  which  the  latter  may  make 
in  consequence  of  his  undertaking  as  surety,  takes  effect  from 
the  time  when  lie  signs  or  indorses  as  surety,  and  not  merely 
from  the  date  when  the  surety  pays  the  debt.  Therefore,  where 
a  statute  provided  that   no  property  should  be  exempted  from 

to  the"  passage  of  the  Homestead  Act  of  1865.  On  the  contrary',  by  taking  a  new  note 
in  lieu  of  the  former  one,  with  a  mortgage  to  secure  its  payment,  it  is  clear  that  the 
parties  intended  it  as  a  new  debt,  and  that  the  old  debt  was  intended  to  be  extinguished 
and  paid.  It  is  not  a  case  where  a  party  having  a  note  secured  by  a  mortgage  sur- 
renders it  and  takes  a  new  note  in  its  place,  still  retaining  the  mortgage  as  security. 
There  the  inference  is  that  the  party  did  not  intend  to  take  the  new  note  in  payment, 
because  by  so  doing  he  would  give  up  his  security  and  receive  nothing  to  take  ita  place ; 
the  inference  of  payment  is  rebutted  by  the  circumstances ;  a  party  cannot  be  presumed 
to  intend  to  abandon  his  security ;  the  more  reasonable  inference,  therefore,  is  that 
renewal  of  the  debt,  and  not  its  payment,  was  the  purpose  which  the  creditor  had  in 
view.  But  a  different  presumption  arises  when  an  old  debt,  not  secured,  is  given  up 
and  a  new  note  taken,  with  a  mortgage  as  security.  In  such  case  the  creditor  may  be 
presumed  to  receive  the  new  note  in  payment  of  the  old  one." 

*  Grayson  v,  Taylor,  14  Texas,  675. 

*  Coles  V,  Kelsey,  2  Texas,  571 ;  Bell  v,  Morrison,  1  Pet  860;  Van  Keuren  o.  Par- 
melee,  2  Comst.  628 ;  Ladd  v.  Dudley,  45  N.  H.  61. 
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levy  on  execution  *<for  a  debt  contracted"  previously  to  its 
passage,  ^  and  where  an  obligation  of  suretyship  was  entered  into 
before  the  passage  of  the  act,  and  the  surety  paid  the  debt  after 
its  passage,  the  homestead  of  the  principal  was  not  protected  as 
against  the  demand  of  the  surety.' 

§  316.  Wife*s  ante-nnptial  Debts.  —  The  ante-nuptial  debts 
of  a  wife  are  not  privileged  as  against  the  husband's  right  of 
exemption.  The  contract  which  a  husband,  in  legal  effect,  enters 
into  at  marriage  to  pay  his  wife's  ante-nuptial  debts  is  assumed 
with  reference  to  the  laws  existing  at  the  time,  and  he  is  entitled 
to  the  benefit  of  an  exemption  law  then  existing  as  a  legal  inci- 
dent to  his  undertaking.' 


ARTICLE  III.  — Liens  subsisting  prior  to  the  Time  when  the  Prem- 
ises   BECAME   impressed  WITH   THE   HOMESTEAD   CHARACTER. 

§  317.  Liiens  not  divested  by  subsequent  Appropriation  as 
Homestead.  —  If  a  simple  contract  debt,  created  at  a  time  when 
the  creditor  has  not  had  the  notice  required  by  law  —  whether 
given  by  visible  occupancy  or  a  declaration  of  record  —  that  the 
debtor  has  withdrawn  a  certain  portion  of  his  land  from  exemp- 
tion by  making  it  his  homestead,  will  bind  such  homestead,  a 
foi'tiori  a  valid  lien  placed  upon  land  before  it  acquires  the  char- 
acter of  homestead  will  not  be  subsequently  impaired  by  the 
debtor  occupying  such  land  as  bis  homestead,  or,  in  those  states 
where  such  a  proceeding  is  required,  by  filing  the  statutoiy 
declaration  of  homestead.  If  the  Legislature  of  a  state  cannot 
divest  such  a  lien,  it  is  pretty  clear  that  a  private  individual  can 
do  no  act  which  will  have  this  effect.  Plain  as  this  conclusion 
would  seem  to  be,  the  question  has  been  thrust  in  the  face  of  the 
courts  again  and  again.*    Thus  the  setting  apart  of  a  homestead 

1  Stat  Mass.  1856,  ch.  288,  {  8. 

»  Rice  V.  Southgate,  16  Gray,  142. 

»  AViUiams  p.  Rivercomb,  81  Ark.  292. 

*  Kurz  p.  Brusch,  18  Iowa,  371 ;  Lucas  v,  Pickel,  20  Iowa,  490 ;  McCormick  r. 
Wilcox,  26  HI.  274;  Ely  v.  Eastwood,  26  HI.  107;  Smith  v.  Marc,  26  ni.  150;  Pots- 
huisky  r.  Krempkan,  26  Texas,  807 ;  Ghipman  v.  McKinney,  41  Texas,  76 ;  Rix  r. 
McHcnr}^  7  Cal.  89;  Elston  v.  Robinson,  21  Iowa,  681;  Re  Haake,  7  N.  B.  R.  OC,  70; 
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to  a  widow,  out  of  land  against  which  there  are  liens  paramount 
to  the  right  of  homestead,  does  not  impair  such  liens,  and  a  court 
cannot  give  to  an  order  setting  apart  the  homestead  this  effect.^ 
So  the  legatee  of  a  specific  legacy  of  lands,  to  which  liens  of 
judgments  against  the  testator  had  attached,  took  subject  to  such 
liens ;  the  assent  of  the  executor  to  the  legacv  had  no  effect  to 
divest  them  ;  and  the  legatee  could  not,  against  the  objection  of 
an  administrator  cum  testamento  annexoy  have  a  homestead  as- 
signed to  him  out  of  them.'  Of  course  the  levy  of  an  execution 
on  personalty  does  not  create  such  a  lien  as  cuts  up  the  debtor's 
right  of  exemption.* 

§  318.  Rule  applies  to  Attachment  iLiens.  —  In  Minnesota 
and  Kansas  it  is  held  that  the  owner  of  land  cannot,  by  making 
it  his  homestead,  defeat  the  lien  of  an  attachment  previously 
levied.*  "  The  right  to  sell,"  says  the  Minnesota  court, ''  is  fixed 
by  the  seizure.  Such  right  is,  from  the  time  the  lien  attaches  by 
the  seizure,  a  vested  right,  and  property.  In  this  respect  there 
is  no  difference  between  a  lien  secured  by  a  levy  of  an  attach- 
ment and  one  secured  by  the  docketing  of  a  judgment  or  the 
levy  of  an  execution,  except  that  it  may  be  defeated  by  dissolu- 

Tuttle  V,  Howe,  14  Minn.  145,  152 ;  Brooks  r.  The  State,  64  Gku  86;  Smith  r.  Whittle, 
60  Gn.  627 ;  Gunn  v,  Thornton,  49  Ga.  880 ;  Moore  v.  Granger,  80  Ark.  674 ;  Hannaha 
r.  Felt,  15  Iowa,  141 ;  Ryan  v,  Wessells,  15  Iowa,  145 ;  McCauley*8  Estate,  50  Cal.  544 ; 
Mims  r.  Ross,  42  Ga.  121 ;  Hawthorne  v.  Smith,  8  Nev.  182, 188 ;  Willis  v.  Matthews,  46 
Texas,  478 ;  Gunn  v.  Miller,  48  Ga.  877 ;  Roupe  v.  Garradine,  20  La.  An.  244 ;  Bumside 
V,  Terry,  51  Ga.  186 ;  Watson  r.  Voorhees,  14  Kan.  328.  Upon  a  like  principle  a  con- 
tract to  convey  land  not  occupied  as  a  homestead,  made  hy  a  married  man,  his  wife  not 
concurring,  cannot  he  avoided  on  the  ground  that  the  premises  have  heen  suhsequently 
adopted  as  a  homestead,  and  that  the  wife  refuses  to  join  in  the  deed ;  and  in  such  case  the 
ohligee  will  he  entitled  to  specific  performance.  Yost  v,  Devault,  8  Iowa,  845.  Upon 
similar  grounds,  where  a  judgment  existed  against  the  dehtor  prior  to  his  filing  the 
statutory  declaration  of  homestead,  and  suit  was  hrought  upon  it  after  the  filing  of 
such  declaration,  and  a  second  judgment  recovered  thereon,  a  homestead  was  not 
exempt  from  an  execution  for  the  costs  of  the  second  action,  since  these  costs  flowed 
out  of,  or  inhered  in,  the  prior  judgment,  and  it  was  the  debtor's  fault  that  by  not 
paying  it  he  had  driven  the  creditor  to  a  second  action  upon  it  Mills  v,  Spaulding, 
50  Me.  57. 
1  McCauley*8  Estate,  50  Cal.  544. 

*  Mims  V,  Ross,  42  Ga.  121. 
»  Re  Owens,  6  Biss.  432. 

*  Kelly  V.  Bill,  28  Minn.  485;  Robinson  v.  Wilson,  15  Kan.  595;  Bullene  «.  Hiatt» 
12  Kan.  98. 
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tion  of  the  attachment  or  failure  to  obtain  judgment.  There  is 
no  reason  to  suppose,  from  the  hmgnage  either  of  the  Constitu- 
tion or  of  the  statute,  that  it  was  intended  to  give  the  debtor  tlie 
power,  by  his  own  acts,  to  deprive  others  of  rights  previously 
obtained  in  his  property.'**  And  in  Iowa  it  has  been  held  in- 
competent for  the  Legislature,  by  the  enactment  of  an  exemption 
law,  to  divest  such  a  lien.  Thus  a  statute  of  that  state  exempt- 
ing the  property  of  Iowa  volunteers  in  the  military  service  of  the 
United  States  from  levy  or  sale^  did  not  api)ly  to  property 
which  had  been  previously  levied  upon  by  attachment ;  and  the 
Legislature  could  not- give  such  an  eiSect  to  an  exemption  law.' 
But  in  Nevada  an  attachment  sued  out  and  levied  upon  a  debtor's 
homestead  after  he  had  occupied  it  as  his  residence,  but  before  he 
had  filed  the  declaration  of  homestead  required  by  the  statute, 
and,  consequently,  before  he  had  acquired  a  right  of  homestead 
therein,  was  displaced  by  such  subsequent  declaration.*  A  judg- 
ment, in  a  proceeding  by  attachment,  enforcing  the  attachment 

*  Kelly  V,  Dill,  supra, 
«  Laws  1862,  ch.  113. 

'  Hannahs  v,  Felt,  16  Iowa,  141 ;  Ryan  v,  Wcssels,  15  Iowa,  145. 

*  Hawthorne  v.  Smith,  8  Nev.  182.  The  court  declares  that  a  creditor  cannot  defeat 
the  policy  of  the  Legislature  hy  any  act  of  his,  unless  the  statute  clearly  gives  him 
that  right,  or  clearly  points  out  the  contingency  upon  the  happening  of  which  the 
dehtor  would  lose  the  benefit  of  the  exemption.  "  Here,"  continued  the  court,  "  the 
property  was  clearly  a  homestead  in  fact.  If  it  lacked  anything  of  being  such  a 
homestead  as  the  law  exempts,  it  was  only  the  execution  and  filing  for  record  of  a 
declaration  by  the  husband  and  wife,  or  either  of  them,  that  they  had  selected  it  as 
such.  Upon  the  filing  of  such  declaration  the  statute  says  it  shall  be  exempt  It  is 
hardly  claimed  by  respondent  that  the  existence  of  debts  or  the  actual  insolvency  of 
appellants  at  the  time  of  filing  would  have  atfected  their  right  to  select  the  homestead 
and  claim  the  exemption.  If,  then,  the  prior  insolvency  of  a  party  will  not  prevent 
his  claiming  the  exemption,  we  see  no  reason  why  an  attachment  should.  The  law 
•declares  that  property  thus  selected  shall  be  exempt  from  execution.  It  makes  no 
exceptions.  It  is  no  greater  hardship  to  exempt  it  from  an  attaching  creditor  than  any 
other  creditor.  The  object  of  the  attachment  law  is,  not  to  allow  the  creditor  to  seize 
property  which  is  exempt  from  execution,  but  to  secure  that  which  is  liable  to  such 
process.  As  the  law  is  totally  silent  as  to  the  time  when  a  selection  shall  be  made  of 
the  homestead — declares  no  penalty  for  failing  to  select,  makes  no  resei*vation  in 
favor  of  liens  acquired  before  selection,  but  simply  says  that  when  selected  it  shall 
be  exempt  from  forced  sale — we  are  forced  to  the  conclusion  that,  after  the  selec- 
tion is  made  and  filed  for  record,  no  levy  upon  or  sale  of  the  homestead  property 
canbe  legally  made,  except  for  those  classes  of  debts  mentioned  in  the  Constitution." 
Ibid,  188. 
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lien  on  land,  is  not  conclusive  of  the  defendant's  homestead  right 
in  the  land  attached,  no  issue  regarding  the  homestead  having 
been  made  by  the  pleadings.  The  effect  of  such  a  judgment  is  to 
enforce  the  attachment  lien  on  whatever  interest,  subject  at  the 
time  of  the  attachment  to  execution  and  forced  sale,  the  defendant 
had  in  the  land.  The  purpose  of  an  attachment  is  to  hold  the 
property  on  which  it  is  levied  so  that  it  may  be  subjected  to  exe- 
cution so  far  as  it  is  legally  liable  to  execution,  and  no  further. 

§  319.  Exception  in  Mississippi  and  Texas  —  Judgment 
Liens.  —  But  in  Mississippi  and  Texas  this  rule  has  not  been  ex- 
tended to  the  case  of  the  statutory  lien  of  a  judgment  upon  the 
realty  of  the  debtor.  Accordingly  it  has  been  held  in  those  states 
that  the  exemption  accrues  to  the  judgment-debtor  if  he  occupies 
the  premises  as  his  homestead  at  any  time  before  the  sale.^ 

§  320.    Change   of  Homestead  does  not  affect  Liens.  —  If» 

therefore,  a  creditor  has  acquired  a  lien  upcm  land  of  the  debtor 
not  at  the  time  impressed  with  the  character  of  homestead,  either 
by  visible  occupancy  or  notice  of  record  accompanied  with  occu- 
pancy (in  those  states  where  notice  of  record  is  prescribed),  the 

1  WiUia  V.  Matthews,  46  Texas,  478. 

'  Trotter  V.  Dobbs,  88  Miss.  198;  Irwin  v.  Lewis,  50  Miss.  868;  Letchford  v.  Caiy,. 
62  Miss.  791;  Stone  t>.  Darnell,  20  Texas,  11;  Giddings  v.  Crosby,  24  Texas,  296; 
Macroanus  v.  Campbell,  87  Texas,  267.  The  same  rule  is,  in  terms,  declared  in  Haw- 
thorne V,  Smith,  8  Nev.  182,  188.  In  Trotter  v,  Dobbs  the  judgment-debtor  occupied 
the  premises  in  question  as  his  house  for  about  a  year  before  the  sheriff's  sale  took 
place ;  but,  being  a  single  man,  he  was  not  entitled  to  the  exemption,  under  the  laws- 
of  Mississippi.  But  on  the  day  of  the  sale,  and  an  hour  or  two  before  it  actually  took, 
place,  goaded,  no  doubt,  to  the  pitch  of  desperation  by  his  heartless  creditor,  he  got 
marriedf  and  thus  became  suddenly  transformed  into  the  "  head  of  a  family,"  and 
entiUed  to  the  benefit  of  the  statute.  In  Irvin  v.  Lewis  the  debtor,  with  the  experi- 
ence of  Trotter  before  him,  and  having  an  eye  to  business  or  pleasure,  or  both,  re- 
sorted successfully  to  the  same  expedient,  after  the  levy  of  the  execution,  and  befoiv 
the  issuing  of  the  writ  of  venditioni  exponas.  This  contagious  example  even  extended 
into  another  state.  North  v.  Sheam,  16  Texas,  174,  supra,  {  808.  In  Stone  v.  Dar- 
nell it  is  intimated  by  Hemphill,  C.  J.,  that  there  maybe  exceptions  to  this  rule — "aa>- 
for  instance,  where  one  removes  from  his  former  homestead,  and  fixes  his  residence 
on  a  portion  of  his  land  upon  which  there  had  been  a  levy.  Such  proceeding  would 
be  regarded  as  fraudulent,  which  might  be  shown  by  the  purchaser  at  the  sheriff's 
sale,  and  would  protect  hiH  title  against  the  claim  of  the  homestead  thus  fraudulent!  v 
acquired." 
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debtor  cannot  change  his  homestead  so  as  to  displace  such  lien ; 
his  right  of  selection  does  not  extend  this  far.^  And  this  rule 
obtains  now  in  Texas,  notwithstanding  decisions  already  cited ^ 
which  might  imply  the  contrary.*  And  the  rule  is  applicable  to 
the  lien  of  an  attachment  equally  with  other  liens  .^ 

§  321.   Continned — Conflicting  Decisions  —  Iowa  Statute. — 

The  statute  of  Iowa  contains  the  following  provisions:  '^The 
owner  m:iv  from  time  to  time  change  the  limits  of  the  home- 
stead,  by  changing  the  metes  and  bounds,  as  well  as  the  record 
of  the  plat  and  description,  or  may  change  it  entirely,  but  such 
change  shall  not  prejudice  conveyances  or  liens  made  or  created 
previously  thereto,  and  no  such  change  of  the  entire  homestead, 
made  without  the  concurrence  of  the  husband  or  wife,  shall  affect 
his  or  her  right  or  those  of  the  children.  The  new  homestead, 
to  the  extent  in  value  of  the  old,  is  exempt  from  execution  in 
all  cases  where  the  old  or  former  homestead  would  have  been 
exempt,  but  in  no  other,  nor  in  any  greater  degree."  *  The  early 
construction  put  upon  this  statute  by  the  Supreme  Court  of  Iowa 
has  been  overniled  in  a  later  case.  In  Elston  v.  Robinson*  a 
debtor  changed  his  homestead  from  one  parcel  of  land  to  another 
after  the  docketing  of  a  judgment  against  him.  The  second 
homestead  was  sold  under  an  execution  issuing  from  the  judg- 
ment, and  it  was  held  that  the  purchaser  acquired  a  good  title. 
The  lien  of  the  judgment  attached  to  the  second  tract  of  land, 
and  was  not  displaced  by  its  subsequent  occupancy  as  a  home- 
stead. And  it  was  deemed  immaterial  whether  the  debt  upon 
which  the  judgment  was  rendered  was  contracted  before  or  after 
the  purchase  of  the  tract  in  which  the  second  homestead  is 
claimed.  In  Furman  v.  Dewell'  precisely  the  same  facts  were 
presented,  and  the  purchaser  acquired  no  title.     In  the  view  of 

*  Mabry  p.  Harrison,  44  Texas,  286 ;  Houston,  etc,  B.  R.  Co.  v.  Winter,  44  Texas, 
697;  Elston  v.  Robinson,  21  Iowa,  681  (overruled  by  Furman  v,  Dewell,  86  Iowa,  170). 

»  Supra^  i  320. 

»  Willis  1?.  Matthews,  46  Texas,  478. 

*  Willis  V.  Matthews,  supra, 

*  Rev.  Stat  Iowa  1878,  {{  2000,  2001. 

*  21  Iowa,  631. 
T  86  Iowa,  170. 
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the  court  the  occupying  of  the  second  tract  as  homestead  had 
the  eflfect  of  displacing  the  lien  of  the  judgment  upon  it;  and, 
in  consequence  of  the  simultaneous  abandonment  of  the  old 
homestead,  the  judgment  instantly  became  a  lien  on  it.  No 
allusion  is  made,  either  by  court  or  by  counsel,  to  the  former 
decision ;  and  it  seems  an  unjustifiable,  and  perhaps  an  inad- 
vertent, overturning  of  a  settled  rule  of  property. 

§  322.    Continued  —  Recent  Views   of    Iowa   Court.  —  The 

reasoning  of  the  Iowa  court  in  the  last  case  is,  however,  quite 
persuasive,  and  would  be  fairly  entitled  to  commendation  if  the 
question  had  been  res  integra.  After  quoting  the  statute,  the 
court  said :  **  Under  these  provisions  of  the  statute  the  defend- 
ant had  the  right,  at  his  pleasure,  to  change  his  homestead  by 
removing  from  his  home  in  town  to  the  land  in  controversy. 
This  right  the  law  gave  him,  in  explicit  and  unambiguous  lan- 
guage, provided  only  that  such  change  should  not  prejudice  the 
prior  lien  of  the  plaintifi*.  After  the  change  of  homestead  was 
made,  the  law  exempted  the  new  homestead  from  execution,  just 
as  the  old  one  had  been  exempt  before  the  change,  and  to  the 
same  extent.  When  the  defendant  abandoned  the  old  home- 
stead, as  such,  and  removed  upon  the  new  one,  the  lien  of 
plaintiflf's  judgment  attached  to  the  former  homestead  (it  being 
still  owned  by  defendant),  and,  to  the  extent  of  the  value  of  the 
old  homestead,  such  lien  was  transferred  from  the  new  home- 
stead to  the  old  one,  thus  exempting  the  new  homestead  to  the 
extent  in  value  of  the  old  without  any  prejudice  to  plaintiff's 
lien.  Under  the  statute  the  defendant  had  the  right  to  change 
his  homestead  at  pleasure,  provided  that  the  lien  of  plaintiff's 
judgment  on  the  new  homestead  should  not  be  prejudiced 
thereby.  By  subjecting  the  old  homestead  to  the  payment  of 
the  judgment  the  plaintiff's  rights  are  preserved  ;  his  lien  is  not 
prejudiced  or  impaired  by  being  transfeiTed  from  the  new  to  the 
old  homestead  of  equal  value,  or  to  the  extent  of  the  value  of 
the  latter.  In  this  case  it  is  shown  that  the  old  homestead  is  of 
greater  value  than  the  new,  so  that  the  plaintiff's  lien  rested  on 
better  securitv  after  the  change  than  it  did  before.  The  statute 
uot  only  conferred  on  the  defendant  the  right  to  change  his 
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homestead  in  the  manner  he  did,  but  said  to  him  that  his  new 
homestead,  *  to  the  extent  in  value  of  the  old,*  should  be  *  exempt 
from  execution  in  all  cases  where  the  old  or  former  homestead 
would  have  been  exempt.'  Now,  if  after  the  change  of  home- 
stead the  new  one  remained  liable  absolutely  to  be  sold  on 
execution  on  the  plaintiff's  judgment  because  it  had  been  a  lien 
thereon,  and  the  former  homestead  also  became  subject  to  execu- 
tion—  as  it  undoubtedly  did  by  being  abandoned  as  such  —  then 
the  statute  would  be  a  mockery.  The  owner  of  the  homestead, 
under  such  a  construction,  would  be  practically  deprived  of  the 
right  to  change  his  homestead,  and  the  statute  exempting  the 
new  homestead  to  the  extent  that  the  old  one  was  exempt  would 
be  entirely  defeated ;  for,  upon  appellant's  theory,  a  change  of 
homestead  would  render  the  former  one  liable  to  execution,  while 
the  new  one  would  continue  to  be  liable  in  the  same  manner  as 
it  had  been  before  the  change.  By  making  the  change  the  old 
homestead  would  become  liable,  while  the  new  Would  not  be 
exempt.  This  is  contrary  to  the  plain  language  and  obvious 
purpose  of  the  statute."^ 

§  323.    Conventional  liiens — Mortgages  —  Deeds  of  Trust. 

—  That  the  lien  of  a  mortgage  or  deed  of  trust  voluntarily  placed 
upon  land  by  the  act  of  the  owner,  together  with  the  formal  con- 
sent of  his  wife,  in  those  states  where  such  consent  is  required, 
cannot  be  displaced  by  any  subsequent  act  which  he  or  she  can 
do,  short  of  the  payment  of  the  debt  thereby  secured,  is  so  plain 
a  proposition  that  we  should  not  think  it  necessary  to  allude  to 
it  at  all  were  it  not  for  the  fact  that  here  and  there  a  decision  is 
to  be  found  to  the  contrary.  We  have  already  alluded  to 
the  fact  —  citing  the  cases  —  that,  prior  to  the  decision  of  the  Su- 
preme Court  of  the  United  States  in  Gunn  v.  Bariy  ,*  the  Supreme 
Court  of  Georgia  went  so  far  as  to  construe  a  statute  of  home- 
stead retroactively,  even  where  to  do  so  uprooted  the  lien  of  a 
mortgage  placed  upon  the  property  before  the  passage  of  the  act.' 
The  statute  of  Louisiana,  passed  in  1870,  contains  no  restraint 

^  Furman  v,  Dewell,  85  Iowa,  172,  opinion  by  Miller,  J, 

»  15  Wall.  610. 

*  Chambliss  v.  Phelps,  89  Ga.  886. 
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upon  the  power  to  mcfrtgage  or  sell  the  homestead  ;  and  yet  the 
Supreme  Court  of  that  state  has  held  in  a  late  case  that  a  mort- 
gage  on  property  exempt  under  that  act  cannot  be  enforced,  but 
that  the  owner  of  such  property  may  sell  the  same,  free  from  the 
mortgage  he  has  imposed  upon  it.^  The  reverse  has  been  held 
in  South  Carolina,  under  a  statute  likewise  silent  as  to  the  power 
of  alienation.'  There  is  another  case,  in  Louisiana,  holding  that, 
where  a  planter  mortgaged  his  plantation  before  it  became  his 
homestead,  he  at  the  time  residing  in  another  parish,  he  might 
afterwards  occupy  it  as  his  homestead  and  assert  a  right  of 
homestead  in  it  as  ao^ainst  the  mortoras:ee.  The  court  orave  the 
following  reason  for  so  holding:  ** The  law  confers  the  right, 
and  the  law  existed  at  the  time  the  mortgage  was  granted.  The 
defendants  accepted  the  mortgage  subject  to  the  contingency  that 
might  arise  in  the  future  rendering  it  necessary  for  the  mort- 
gageor  to  avail  himself  of  the  benefit  of  the  homestead  law."  * 

§  324.  Continued — Rule  In  Texas.  —  In  cases  governed  by 
laws  in  Texas  prior  to  the  Constitution  of  1875,  a  wife  might, 
after  the  death  of  her  husband,  claim  an  allowance  in  lieu  of 
homestead  out  of  property  incumbered  by  a  deed  of  trust,  in  pref- 
erence to  the  beneficiary  in  the  deed,  to  which  she  had  assented.* 
The  theory  of  these  cases  is,  that  the  death  of  the  grantor  in  a 
deed  of  trust,  or  of  a  mortgageor,  revokes  the  power  of  sale,  so 
that  the  debt  thereby  secured  must  be  presented  to  the  Probate 
Court,  and  there  recorded  and  paid  in  due  course  of  administra- 
tion ;^  that,  when  so  presented,  it  is  postponed,  by  the  terms  of  the 
probate  law,  to  the  widow's  and  children's  homestead  and  other 
allowances  ;  and  the  same  rule  is  held  to  apply  in  the  case  of  the 
lien  of  a  judgment  upon  lands,®  or  a  pledge  of  chattels,^  but  does 

*  Van  Wickle  v,  Landry,  29  La.  An.  830,  Spencer,  J.,  dissenting. 
'  Homestead  Association  v.  Enslow,  7  S.  C.  1. 

•  Fuqua  v.  Chaffe,  26  La.  An.  148,  opinion  by  Taliaferro,  J. 

♦  McLane  v.  Paschal,  47  Texas,  865;  Reeves  r.  Petty,  44  Texas,  249;  Petty  v.  Bar- 
rett, 87  Texas,  84;  Blair  u.  Thorp,  88  Texas,  49;  Batts  ».  Scott.  87  Texas,  59;  Rob- 
ertson ».  Paul,  16  Texas,  472.     But  see  posi^  J  468. 

ft  Buchanan  ».  Monroe,  22  Texas,  637 ;  88  Texas,  491 ;  44  Texas,  286. 

•  Giddings  v.  Crosby,  24  Texas,  295. 
»  Gurley  v.  Ward,  37  Texas,  20. 
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not  apply  to  an  assignment  for  the  benefit  of  creditors,^  nor  to 
an  absolute  transfer  of  chattels  for  a  legal  consideration,*  and  it 
has  even  been  denied  in  its  application  to  incumbrances  upon 
land  ;•  but  this  last  decision  must  be  regarded  as  overruled. 

§325.    Continued  —  Scope   of    the   Rule   In   Texas.  —  The 

scope  and  meaning  of  the  rule  in  Texas  are  very  aptly  expressed 
in  the  head-note  to  a  late  decision  in  that  state :  •*  Since  the  exe- 
cution of  a  trust  created  by  a  trust  deed  can  only  be  enforced 
through  the  medium  of  the  court,  it  follows  that  a  sale  thus 
effected,  would  be  a  *  forced  sale  ;'  and,  if  the  property  conveyed 
by  the  trust  deed  is  a  homestead,  the  Constitution  prohibits  it  from 
being  thus  sold.  From  this  it  results  that,  if  the  wife  joined  in 
the  trust  deed  to  the  homestead  during  her  husband's  life,  and  his 
estate  should  be  insolvent,  she  is  relieved y  after  his  death ,  from  a 
contract  binding  on  her  while  her  hvsband  livedo  and  takes  an 
absolute  title  to  the  homestead,  notwithstanding  the  former 
unsatisfied  incumbrance."^ 

§  326.  Illustration  of  the  Texas  Doctrine.  —  The  following 
decision  will  serve  as  an  apt  illustration  of  the  Texas  doctrine : 
On  March  23,  1867,  M.  and  wife  owned  and  occupied  a  home- 
stead in  B.  county,  and  on  that  day  M.  conveyed  a  lot  in  Gal- 
veston to  a  creditor  to  secure  a  debt.  In  the  fall  of  1867  M. 
and  his  family  moved  upon  the  lot  in  Galveston,  and  occupied  it 
as  the  homestead  until  the  death  of  M.,  whose  widow  and  minor 
children  continued  to  occupy  the  lot  as  a  homestead  until  the 
widow  also  died.  The  estates  of  M.  and  wife  were  insolvent,  and 
thev  left  no  other  real  estate  than  the  lot  in  Galveston.  The 
creditors  brought  suit  to  foreclose.  The  court  held  that,  as  M. 
and  wife  at  the  execution  of  the  deed  of  trust  occupied  as  their 
homestead  other  land  than  the. lot  in  question,  their  homestead 
right  attached  tp  the  lot  (if  it  attached  to  it  at  all)  subject  to  the 
<leed  of  trust ;  but  that  the  minor  children  of  M.  and  wife  were 
entitled,  in  preference  to  the  deed  of  trust,  to  an  allowance  in 

>  Dwight  V.  Overton,  86  Texas,  890. 

*  Donley  v.  Cundiff,  86  Texas,  741. 

*  King  P.  Gassid}',  86  Texas,  681. 

*  McLane  v.  Paschal,  47  Texas,  865. 
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lieu  of  a  homestead,  to  be  raised  by  a  sale  of  the  lot  by  the 
administrator  —  the  overplus  above  the  allowance  to  the  minor 
children  to  be  applied  to  the  deed  of  trust,  which  had  been  pre- 
sented to  the  administrator,  duly  probated.^ 

§  327.    Comments  on  the  Lionisiana  and  Texas  Doctrine.  — 

The  vice  of  the  Texas  doctrine  consists,  not  in  compelling  the 
lien-liolder  to  resort  to  the  Probate  Court,  but  in  destroying  his 
lien  after  he  gets  there.  Instead  of  this,  by  analogy  to  the  rules 
which  obtain  in  coui-ts  of  equity  and  admiralty,  its  status  should 
be  there  preserved.  I  mean  no  disrespect  to  the  enlightened 
judges  of  Louisiana  and  Texas  who  have  reached  the  results  above 
set  forth,  but  I  cannot  forbear  thinking  that  a  rule  which  ignores 
the  rights  of  creditors,  and  destroys  express  liens  fairly  and  law- 
fully made,  should  be  characterized  as  odious  to  justice  and  a 
stranger  to  the  principles  of  the  law.  In  all  other  states,  so  far  as 
my  reading  has  gone,  such  liens  upon  the  homestead  are  pre- 
seiTed ;  and  I  shall  not  spend  time  in  accumulating  authorities 
upon  a  question  which,  with  the  exceptions  stated,  seems  every- 
where taken  for  granted.  But  these  decisions  cany  us  back  to  the 
times  immediately  succeeding  the  Revolution,  when  the  legisla- 
tures of  the  states  busied  themselves  with  the  enacting  of  laws 
to  prevent  the  collection  of  debts  —  when  creditors  were  treated 
as  outlaws,  and  **  the  system  called  justice  was,  in  some  of  the 
states,  iniquity  reduced  to  elementary  principles."* 

§  328 .    Continued  —  Mortgagre  to  secure  future  Advances.  — 

If  a  person  mortgages  land  to  secure  a  present  loan  and  also 
future  advances^  and  afterwards  declares  a  homestead  upon  it  in 
pursuance  of  a  statute,  and,  without  disclosing  this  fact  to  the 
moitgagee,  subsequently  obtains  further  advances  upon  the  faith 
of  the  security  of  the  mortgage,  he  cannot  sustain  a  claim  of 
homestead  in  such  premises,  as  to  advances  made,  since  the  dec- 
laration of  the  homestead,  unless  the  mortgagee  had  actual 
notice  of  such  declaration.     The  rule  is  said  to  be  that  a  moi*t- 

»  Batts  V,  Scott,  37  Texas,  69. 

'  Fisher  Ames'  Works,  ed.  1869,  p.  120 ;  Swayne,  J.,  in  Edwards  v.  Kearzy,  17  Alb. 
L.  J.  848. 
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gagee  in  a  mortgage  to  secure  future  advances  will  be  protected 
in  making  such  advances,  as  against  a  subsequent  incumbrancer, 
unless  he  has  had  actual  notice  of  the  subsequent  incumbrance ;  ^ 
and  a  mortgageor  in  such  a  mortgage  who  has  declared  a  home- 
stead upon  the  mortgaged  premises,  and  then  fraudulently  ob- 
tained further  advances,  cannot  stand  in  a  better  position.' 


ARTICLE  IV. — Unpato  Purchase-money. — Vendor's  Lien. 

i.    QenercU  Doctrine. 

§  330.  Preference  of  Vendor  over  Exemption.  —  Most  of  the 
statutes  of  the  different  states  which  exempt  homesteads  and 
personal  property  from  forced  sale  provide  that  the  exemption 
shall  not  operate  against  process  issuing  upon  a  judgment  ob- 
tained for  money  due  for  the  purchase  of  the  particular  property 
claimed  as  exempt.'     In  some  of  the  states,  where  the  statutes 

^  Shims  v,  Craig,  7  Cranch,  84;  Stuyvesant  v.  Hall,  2  Barb.  Ch.  169;  Truscott  v. 
King,  6  Barb.  846 ;  Frye  v.  Bank  of  niinois,  11  HI.  881. 

«  Be  Haake,  7  N.  B.  B.  60,  70. 

•  Arkansas — As  to  homestead,  Stat  1874,  ch.  56,  {  2626.  Arizona — As  to  home- 
stead where  mortgage  is  given  for  purchase-money,  even  without  consent  of  wife,  see 
Ck)mp.  Laws  1871,  ch.  87,  {  2.  California— As  tD  homestead.  Civil  Code,  848,  {  1241. 
Colorado — As  to  personal  property  exemption.  Rev.  Stat  1868,  ch.  48,  {  88.  Da- 
kota— As  to  homestead,  Rev.  Code  1877,  p.  188,  {  6.  Georgia — As  to  homestead. 
Code  1878,  {  2002.  niinois  —  As  to  homestead  and  personal  property  exemption, 
Bev.  Stat  1877,  ch.  62,  2  8.  Indiana— As  to  homestead,  2  Stat  1876,  ch.  11,  {  4. 
Iowa — As  to  personal  property  exemption,  Code  1878,  {  8077.  Kansas — As  to 
homestead,  Gkn.  Stat  1868,  ch.  88,  {  1;  Const,  art  16,  {  9.  Kentucky — As  to 
homestead,  Gen.  Stat  1878,  ch.  88,  art  18,  {  9.  Louisiana  —  As  to  homestead  and 
personal  property  exemption,  1  Stat  1870,  p.  701,  {  2 ;  Williston  v,  Schmidt,  28 
La.  An.  416 ;  Simon  v.  Walker,  28  La.  An.  608 ;  Ventress  v.  CoUins,  28  La.  An.  788. 
Massachusetts — As  to  homestead,  Gen.  Stat  1860,  ch.  104,  {  6.  Michigan — As  to 
homestead  where  mortgage  is  made  for  purchase-money,  even  without  assent  of  wife ; 
as  to  personal  property  exemption,  excepting  mechanical  tools  and  implements  of 
husbandly,  2  Comp.  Laws  1871,  {  6188.  Minnesota — As  to  homestead;  personal 
property  not  exempt  where  debt  contracted  in  purchase  thereof,  Biss.  Stat  at  Large, 
ch.  82,  title  6,  {  166 )  and,  also,  ch.  116,  title  11,  {  228.  Mississippi  —  As  to  home- 
stead and  personal  property  exemption.  Rev.  Code  1871,  {  2142.  Kevada — As  to 
homestead  and  personal  property  exemption,  also  where  mortgage  is  made  for  pur- 
chase-money of  homestead,  the  wife  assenting,  1  Comp.  Laws  1878,  p.  61,  {  187. 
New  Jersey — As  to  personal  property  exemption.  Rev.  Stat  1874,  p.  286,  {  10.  New 
York — As  to  homestead  and  personal  property  exemption,  4  Edmonds'  Stat  at  Lai^ 
688,  {  2.  New  Hampshire  —  As  to  homestead  where  mortgage  is  given  for  the  pur- 
chase-money, even  without  assent  of  wife,  Gen.  Stat  1867,  ch.  124,  {  2.    Vermont — 
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governing  the  particular  case  make  no  such  exception,  the  courts 
have  made  it.^ 

§  331.  Reason  of  the  Role  —  Illustration  in  Case  of  result- 
ing Trustee.  —  The  reason  of  the  rule  has  been  said  to  be  that  a 
homestead  is  not  acquired^  within  the  meaning  of  the  law,  until 
title  to  the  land  on  which  it  is  sought  to  be  established  has  been 
acquired,  or,  at  any  rate,  until  the  party  setting  up  the  claim  of 
homestead  is  in  a  condition  to  demand  title :  that  all  liens  ac- 
quired before  the  homestead  has  been  established  must  be  raised 
by  the  claimant  of  the  right  of  homestead,  or  it  will  be  sold  to 
satisfy  such  liens  ;  and  that  a  person  holding  land  under  a  bond 
for  title  has  no  title,  and  cannot  demand  title,  until  his  vendor  has 
been  paid.'  **  We  have  held  in  repeated  cases  in  favor  of  the 
vendor,**  said  a  Texas  judge,  "that  his  vendee,  as  against  him, 
could  not  claim  the  exemption,  or  be  shielded  under  it,  from  the 
payment  of  the  purchase-money ;  but  this  was  on  the  ground 
that,  until  such  payment,  the  superior  right  or  title  in  the  land 
remained  in  the  vendor ;  that  the  title  in  fact  had  not  fully  vested 
in  the  vendee  until  the  discharge  .of  the  purchase-money ;  that 
the  claim  of  the  homestead  is  based  on  the  fact  that  the  land,  as 
against  the  vendor,  is  held  by  an  indefeasible  title."  •  So  strongly 
is  this  principle  asserted  in  Texas  that,  although  an  ordinaiy 
mortgage  yields,  in  the  case  of  the  death  of  the  mortgageor,  to  his 

Ab  to  homestead,  Gen.  Stat.  1862  (App.  1870),  ch.  68,  2  10.  North  GaroUna— As  to 
homestead  and  personal  property  exemptions,  Battle's  Rev.  1878,  ch.  66,  {  1.  Ore- 
gon.— As  to  personalty,  Gen.  Stat  1872,  ch.  8,  {  279.  South  Carolina — As  to  per- 
sonalty, Const,  art  2,  {  82.  Tennessee— -As  to  homestead,  1  Stat  1871,  {  2114  a. 
Pennsylvania  —  ''Bonds,  morigages,  or  other  contracts  for  the  purchase-money,"  1 
Bright  Purd.  Dig.  638,  {22.  **  Liens  for  the  purchase-money  of  such  real  estate." 
Ibid,  416,  {  60.  Texas  ~  As  to  homestead.  Const,  art  12,  {  16;  Burford  v,  Rosen- 
field,  87  Texas,  42.  Virginia — As  to  homestead  and  personal  property  exemptions, 
and  where  mortgage  is  given  on  former  for  purchase-money,  even  without  consent  of 
wife,  Code  1878,  ch.  188,  }  1.  West  Virpnia — As  to  personal  property  exemption. 
Code  1868,  ch.  41,  {  28.  Wisconsin  —  As  to  personalty,  2  Rev.  Stat  1871,  p.  1661,  { 11. 
1  Farmer  v.  Simpson,  6  Texas,  808;  Stone  v.  DameU,  20  Texas,  14;  Shepherd  v. 
White,  11  Texas,  864;  Rohertson  v.  Paul,  16  Texas,  472;  Phelps  «.  Porter,  40  Ga. 
486 ;  Barnes  v.  Gay,  7  Iowa,  26 ;  Christy  v.  I>yer,  14  Iowa,  488 ;  Bumap  v.  Cook,  16 
Iowa,  149;  Cole  v.  Gill,  14  Iowa,  627;  Skinner  o.  Beatty,  16  CaL  166;  Re  White- 
head, 2  N.  B.  R.  699. 

*  Farmer  v.  Simpson,  6  Texas,  810. 

*  Hemphill,  C  J.,  in  Stone  «.  Darnell,  20  Texas,  14. 
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funeral  expenses,  expenses  of  his  last  sickness,  and  the  homestead 
and  other  allowances  to  his  widow  and  children,^  vet  it  is  not  so 
if  the  mortgage  is  for  purchase-money.'  Upon  the  same  princi- 
ple the  same  court  has  held  that  a  resulting  trustee  cannot  assert 
a  homestead  right  in  lands  purchased  with  the  money  of  another, 
as  against  the  person  by  whom  such  money  was  fiirnished.  **  If 
it  was  a  resulting  trust,'*  said  the  court,  "and  the  nominal 
grantee  held  the  land  for  the  use  of  the  real  purchaser,  the  trustee 
could  not  acquire  upon  the  land  a  homestead  free  from,  and  unin- 
cumbered by,  the  trast.  He  could  not  claim  the  protection  of 
the  homestead  law,  any  more  than  be  could  if  he  had  been  a 
real  purchaser  and  taken  the  deed  absolute,  but  given  a  mortgage 
of  the  land  so  purchased,  to  his  vendor,  to  secure  the  purchase- 
money.'  Similar  views  were  expressed  in  a  case  in  Georgia.  The 
Constitution  of  that  state  excepted  the  vendor's  privilege  only  as 
to  the  hoviestead;  but  the  court,  on  principle,  extended  it  also  to 
personalty,  saying:  **  The  same  great  equity  which  declares  the 
wfe  and  children  to  be  creditors  of  the  husband  also  admits  that 
property  unpaid  for  is  not,  according  to  the  great  law  of  right, 
properly  to  be  taken  even  for  the  support  of  the  family,  nor  is 
there  in  the  nature  of  the  thing  any  difference  between  real  and 
personal  property  in  this  respect.  •  •  •  There  is  no  equity 
in  applying  property  not  paid  for  to  the  use  of  even  the  wife  and 
children.*'* 

§  332 .    Continned — Reason  drawn  from  Priority  in  Time.  — 

In  Iowa  a  different  reason  has  been  given  for  the  rule.  The  statute 
of  that  state  provided  that  the  homestead  might  be  sold  for  debts 
contracted  prior  to  its  purchase,^  and  debts  contracted  for  the 
purchase  of  a  homestead  are  held  to  be  embraced  in  this  language, 
since  the  agreement  to  buy,  and  the  corresponding  promise  to 
sell,  are  made  before  the  title-papers  pass,  and  the  final  obliga- 
tion to  pay  arises  at  the  time  of  finally  consummating  the  con- 

>  Supra,  {  824. 

'  Robertson  o.  Paul,  16  Texas,  472. 

•  Shepherd  v,  White,  11  Texas,  864,  opinion  by  Lipscomb,  J.  See,  also,  the  reasons 
given  in  Re  Whitehead,  2  N.  B.  R.  699,  as  applicable  to  a  case  where  a  mortgage  had 
been  given  to  secure  unpaid  purchase-money. 

♦  Phelps  V.  Porter,  40  Ga.  486,  opinion  by  McCay,  J. 
'  Rev.  1860,  i  2281. 
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tract,  when  the  notes  have  been  passed  and  the  deed  made.^ 
But  in  a  case  in  Massachusetts  it  was  said  that  a  note  given  for 
the  purchase  of  land  could  not  be  regarded  as  **  a  debt  contracted 
previous  to  the  purchase  thereof,"  and  was  not,  therefore,  within 
the  statute  of  that  state.'  In  a  later  case,  however,  the  same  court 
correct  this  manifest  error  (but  without  adverting  to  the  former 
case)  by  holding  that,  if  the  purchaser  of  a  homestead,  on  the 
day  of  receiving  his  deed,  borrows  money  which  he  applies  in 
part  payment  thereof,  and  shortly  afterwards,  on  the  same  day, 
executes  a  note  for  the  money  so  borrowed,  the  note  is  to  be 
regarded  as  relating  back  tp  the  time  of  the  actual  loan,  and  as 
an  existing  debt  at  the  time  of  the  purchase  of  the  homestead.' 
And  in  a  case  earlier  than  either  of  these  the  same  court  holds 
that,  if  a  purchaser  of  land  conveys  it  in  mortgage  at  the  same 
time  when  he  acquires  his  own  title,  and  as  a  part  of  the  same 
transaction,  he  acquires  no  right  of  homestead  therein  as  against 
the  mortgagee.* 

§  333.  Simultaneous  Execution  of  Deed  of  Purchase  and 
Mortgage  for  Purchase-money.  —  Upon  a  like  principle  a 
mortgage  given  for  the  purchase-money  of  land,  executed  simul- 
taneously with  the  deed,  takes  precedence  of  a  judgment  against 
the  mortgageor.  The  execution  of  the  deed  and  of  the  mortgage 
being  simultaneous  acts,  the  title  to  the  land  does  not  for  a  single 
moment  vest  in  the  purchaser,  but  merely  passes  through  his 
hands  and  vests  in  the  mortgagee,  without  stopping  at  all  in  the 
purchaser,  and  during  such  instantaneous  passage  the  judgment 
lien  cannot  attach  to  the  title.*  And  the  principle  is  the  same 
where  the  mortgage  is  made  to  another  person  than  the  vendor, 
who  has  advanced,  either  in  money  or  in  goods,*  the  means  to 
purchase  the  property.     Similar  views  were  held  by  the  Supreme 

*  Christy  v.  Dyer,  14  Iowa,  441. 

>  Thurston  v.  Maddocks,  6  AUen,  429 ;  Stat  Mass.  1866,  ch.  288,  {  8. 

*  Stevens  o,  Stevens,  10  Allen,  146. 

*  New  England  Jewelry  Co.  t>.  Merriaro,  2  Allen,  390. 

*  Curtis  V.  Root,  20  111.  57.  "  This,"  said  Caton,  J.,  "  is  the  reason  assigned  by 
the  books  why  the  mortgage  takes  precedence  of  the  judgment,  rather  than  any  sup- 
posed equity  which  the  vendor  might  be  supposed  to  have  for  the  purchase-money ; 
though  that  consideration  may  have  originated  the  rule  at  first" 

*  Ibid. :  Austin  v.  Underwood,  87  111.  438. 

284 


WHAT   IS   FURCHASE-MONEY.  §  335 

Court  of  California  as  applicable  to  a  case  where  land  was  pur- 
chased entirely  on  credit,  and  a  mortgage  given  for  the  purchase- 
money.  In  such  a  case  the  coui-t  hold  that  no  homestead  right 
attaches  at  all ;  that  the  wife  of  the  purchaser  acquires  neither 
an  equitable  nor  a  legal  right  of  homestead  in  the  premises. 
And,  in  support  of  this  conclusion,  the  court  appeal  to  the 
familiar  doctrine  that  a  statutory  seisin  for  an  instant,  when  the 
same  act  that  gives  the  estate  to  the  husband  convej^s  it  out  of 
him,  as  in  the  case  of  a  conusee  of  a  fine,  is  not  suflScient  to  give 
the  wife  dower,  nor  is  the  seisin  suflBicient  for  this  purpose  where 
the  husband  takes  a  conveyance  in  fee  and  at  the  same  time 
mortgages  the  land  back  to  the  grantor  to  secure  the  purchase- 
money,  in  whole  or  in  part.*  This  view  is  in  substantial  accord 
with  that  of  the  Texas  court  above  quoted. 

§  334.  The  resulting  Rule — Vendor's  Lien  an  Incumbrance 
merely.  —  The  resulting  principle  may  be  formulated  thus: 
Until  the  purchase-money  is  paid,  the  purchaser  has  not  such  an 
estate  in  land  as  will  support  the  homestead  Hght  against  the  person 
to  whom  the  purchase-money  is  dite.  It  need  hardly  be  suggested, 
however,  that  the  lien  of  a  vendor  for  unpaid  purchase-money, 
whether  arising  by  contract  of  the  parties  or  by  operation  of 
law,  does  not  wholly  displace  the  right  of  homestead,  but  exists 
as  an  incumbrance  upon  it.  As  against  all  other  persons  save  the 
vendor,  the  right  is  perfect ;  and  it  does  not  lie  in  the  mouths  of 
such  persons  to  appeal  to  the  superior  right  of  a  vendor  in  order 
to  support  some  supposed  right  of  their  own.  As  long  as  he  is 
content  to  waive  his  rights,  they  cannot  complain.* 

2.   What  is  Purchase-money  f 

§  335.  But  what  is  Purchase-money?  —  Case  of  several 
mesne  Conveyances.  —  This  question  would  seem  to  be  a  very 
simple  one,  but  it  is  one  about  which  there  is  much  confusion 
and  conflict.  I  shall  consider  in  succession  several  questions 
which  have  arisen. 

*  Lassen  v»  Vance,  8  Cal.  271.    See  4  Kent's  Com.  89 ;  Clark  v.  Manroe,  14  Mass. 
351 ;  Holbrook  v.  Finney,  4  Mass.  566. 

*  Clark  V.  Trawick,  66  Ga.  869 ;  Smith  v.  Whittle,  50  Ga.  626 ;  McHendry  v.  Reilly, 
13  Cal.  75 :  Hopper  v,  Parkinson,  5  Nev.  233. 
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• 

1.  Suppose  a  vendor  has  sold  land  upon  a  credit,  and  there 
have  been  several  subsequent  conveyances  —  is  his  lien  for  his 
unpaid  purchase-money  still  paramount  to  the  right  of  home- 
stead existing  in  the  last  vendee?  In  Georgia  this  question  has 
been  answered  in  the  affirmative,  under  a  statute*  providing  that 
an  exemption  taken  under  a  previously-existing  stsitute*  should 
be  subject  to  demands  for  unpaid  purchase-money.  And  it  was 
so  held,  although  the  last  vendee  had  pjiid  his  immediate  vendor 
in  full,  and  taken  a  deed  for  the  premises.'  And  where,  in  such 
a  case,  the  last  vendee,  after  judgment,  execution,  and  levy  by 
the  first  vendor,  settled  with  him,  by  a  certain  agreement  which 
was  made  the  decree  of  the  court,  under  which  settlement  he 
delivered  to  him  two  negotiable  notes,  and  received  a  release 
from  him  of  all  his  right,  title,  and  interest  in  and  to  the  prem- 
ises, and  these  notes  passed  into  the  hands  of  a  third  person, 
who  prosecuted  a  suit  thereon  to  judgment,  it  wjis  held  that  this 
judgment  was  for  purchase-money  within  the  meaning  of  the 
statute,  and  that  the  defense  of  homestead  was  not  available 
against  an  execution  founded  thereon.*  It  is  to  be  inferred  from 
the  facts  of  this  case  that  the  last  vendee  did  not  occupy  the 
position  of  a  bona-fide  purchaser  without  notice,  since  the  first 
vendor  executed  only  a  title  bond  for  the  property.  The  court, 
however,  makes  no  mention  of  this  point  in  its  opinion.  But  in 
a  subsequent  case  in  the  same  state,  where  A  conveyed  land  to 
B  by  a  waiTanty  deed,  taking  a  note  for  the  purchase-money, 
and  B,  for  the  purpose  of  defeating  the  collection  of  the  note, 
conveyed  the  land  to  a  bona-fide  purchaser  without  notice,  in 
exchange  for  other  land,  and  induced  his  wife  to  have  this  land 
set  apart  as  a  homestead,  and  the  vendor,  having  obtained  judg- 
ment, filed  a  bill  in  equity  to  subject  this  homestead  property, 
the  court  said  that,  if  the  debt  had  been  contracted  after  the 
adoption  of  the  Constitution  of  1868,  creating  the  existing  home- 
stead exemption,  it  would  have  sustained  the  complainant's  bill ; 

1  Act  February  27,  1874. 
«  Code  Ga.  1873,  |  2040. 

*  Sparger  v.  Cumpton,  54  Ga.  855. 

*  Ibid,  Another  element  entering  into  this  result  was  that  the  original  indebtedness 
was  contracted  prior  to  the  Georgia  Constitution  of  1868,  and  wa«,  hence,  protected 
from  the  homestead  exemption  created  by  that  instrument,  by  the  rule  in  Gunn  d. 
Barry,  15  Wall.  610. 
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but  intismuch  as  the  indebtedness  was  contracted  prior  to  that 
Constitution y  so  that  it  was  privileged  against  the  homestead 
under  the  rule  in  Gunn  v.  Barry/  the  complainant's  remedy  was 
to  levy  his  execution  upon  the  land  so  claimed  as  a  homestead, 
or  to  proceed  against  the  sheriff  in  the  event  of  his  refusal  to 
levy.' 

§  336.  Effect  of  Assignment  of  Note  for  Purchase-uioney. — 
2.  Does  the  assignee  of  a  note  given  for  purchase-money  succeed 
to  the  privilege  of  the  vendor  as  against  the  right  of  homestead 
of  the  vendee  ?  It  is  apparent  that  this  question  is  in  substance 
the  same  as  the  question,  Is  the  lieu  of  a  vendor  assignable?  and 
an  answer  to  the  latter  question  ought  to  be  an  answer  to  the 
former.  But  the  courts  are  divided  upon  the  question  whether 
the  assignment  of  a  note  given  for  the  purchase-money  of  land, 
or  other  evidence  of  such  an  indebtedness,  is  an  assignment  of 
the  equitable  lien  of  the  vendor.*  It  has  been  held  in  California* 
and  in  Georgia*  that  the  ifssignment  of  a  note  given  for  the 
purchase-money  of  land  carries  with  it  the  preference  of  the 
vendor  over  the  right  of  homestead  of  the  vendee.      But  the 

1  16  WaU.  610. 

'  Greenway  v,  Goss,  66  Gku  688. 

*  The  court  held  in  the  following  cafes  that  it  is :  Hadley  v.  Nash,  69  N.  C.  162 ;  Blair 
9.  Marsh,  8  Iowa,  144;  Wells  v.  Morrow,  88  Ala.  125;  Miffin  v.  Caiuack,  86  Ala.  696 ; 
Kelly  V.  Payne,  18  Ala.  871 ;  Roper  v.  McCook,  7  Ala.  818 ;  Plowman  r.  Riddle,  14  Ala. 
169 ;  White  v.  Stover,  10  Ala.  441 ;  NorveU  v.  Johnson,  5  Humph.  489 ;  Pwrker  v,  Kelly, 
10  Smed.  &  M.  184 ;  Tanner  v.  Hicks,  4  Smed.  &  M.  294 ;  Rakestraw  v.  Hamilton,  14 
Iowa,  147 ;  Kern  v.  Hazlerigg,  11  Ind.  448 ;  Brumfield  v.  Palmer,  7  Blackf.  227 ;  Taylor 
V.  McKinney,  20  Cal.  618 ;  Eskridge  v,  McClure,  2  Yerg.  84 ;  Adams  v.  Cowherd,  30 
Mo.  468 ;  Davidson  v.  Allen,  86  Miss.  419 ;  Edwards  v.  Bohannon,  2  Dana,  98 ;  Euhank 
V.  Poston,  5  T.  B.  Mon.  287 ;  Kenny  v.  Collins,  4  Litt.  290 ;  Johnston  v.  Gwathmey,  4 
Litt.  817 ;  Lagow  v.  Badollet,  1  Blackf.  416.  Contra,  Simpson  v.  Montgomery,  25 
Ark.  872 ;  Crawley  v.  Riggs,  24  Ark.  668 ;  Horton  v,  Horner,  14  Ohio,  487 ;  Taylor  u. 
Poote,  Wright,  866 ;  Brush  v,  Kinsley,  14  Ohio,  20 ;  Jackman  v.  Hallock,  1  Ohio, 
147 ;  Claiborne  v,  Crocketti  8  Yei^.  27 ;  Walker  v.  WiUiams,  80  Miss.  165 ;  Keith  ». 
Homer,  82  III.  624;  Wellborn  v.  Williams,  9  Ga.  86;  Lewis  v.  CoviUaud,  21  Cal.  178; 
Baum  V.  Grigsby,  21  Cal.  172 ;  Ross  v,  Heintzen,  86  Cal.  818 ;  Iglehart  v,  Armiger,  1 
Bland  Ch.  619 ;  Skaggs  v.  Nelson,  26  Miss.  88 ;  Shall  v.  Biscoe,  18  Ark.  142 ;  Williams 
r.  Christian,  28  Ark.  266;  Briggs  v.  Hill,  6  How.  (Miss.)  362. 

*  DiUon  V.  Byrne,  5  Cal.  466 ;  Birrell  v.  Schie,  9  Cal.  104. 

^  Sparger  v.  Cumpton,  64  Ga.  866 ;  Wotford  v.  Gaines,  68  Ga.  485.  So  the  assignee 
of  a  judgment  founded  on  a  note  for  purchase-money  can  enforce  it  against  the  home- 
stead of  the  judgment-debtor.    Chambliss  v,  Phelps,  89  Ga.  886. 
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coiitraiy  has  been  held  in  Texas,  even  in  a  case  where  it  was  the 
intention  both  of  the  vendee  of  the  land  and  of  the  purchaser  of 
the  notes  that  the  assignment  of  the  notes  should  have  this  effect.* 
In  California  the  assignee  of  the  note  seems  to  be  regarded  as 
occupying  precisely  the  position  of  the  assignor ;  for  it  is  held 
that  he  does  not  waive  this  preference  by  making  an  additional 
loan  to  the  purchaser  of  the  property,  and  canceling  and  satisfy- 
ing of  record  the  old  mortgage,  and  taking  a  new  one,  in  which 
the  wife  of  the  purchaser  did  not  join,  as  security  for  the  whole. 
But,  in  enforcing  such  a  mortgage,  the  homestead  would  be  sub- 
ject only  to  the  extent  of  the  impaid  purchase-money ;  as  to  the 
rest,  the  mortgagee  must  look  to  the  other  property  of  the  moit- 
gagcor;*  and  a  very  similar  conclusion  was  reached  in  Georgia 
where  the  assignee  of  the  vendor's  privilege  was  holder  of  a  note 
payable  to  the  vendor  or  bearer.*  A  judgment-creditor  of  a 
vendor  may  subject  to  his  judgment  any  unpaid  purchase-money 
due  to  the  vendor,  precisely  the  same  as  the  vendor  himself 
could.  Therefore  he  may  enforce  his  debtor's  vendor's  lien 
upon  premises  occupied  as  a  homestead.^ 

§  337.  Payment  in  Notes  of  third  Person. — Liiability  of 
Vendee  as  Indorser.  —  3.  Where  the  vendor  took,  in  payment 
of  the  purchase-money,  certain  notes  of  a  third  person  made 
payable  to  the  vendee,  and  by  the  vendee  indorsed  to  the  vendor, 
this  indorsement  was  held  to  be  "an  obligation  contracted  for 
the  purchase  of  said  premises,"  within  the  meaning  of  the  ex- 
ception contained  in  the  homestead  provisions  of  the  Constitu- 
tion of  Noith  Carolina  ;  *  but  the  rule  would  have  been  otherwise 
if  the  notes  had  been  accepted  by  the  vendor  without  the  ven- 
dee's  indorsement,  in  which   case  the  passing  of  them   would 


*  Malone  v,  Kaufman,  88  Texa8|'454.  The  transferee  of  a  note  given  in  purchase 
of  A  chattel  does  not  occupy  the  position  of  a  privileged  creditor,  as  against  the 
owner's  right  of  exemption,  although  the  original  holder  would  have  heen  such.  Shep- 
ard  r.  Cross,  38  Mich.  96 ;  Harley  v.  Davis,  16  Minn.  487. 

'  Dillon  V.  Byrne,  supra.  To  a  similar  effect  see  Austin  v.  Underwood,  87  ni.  441. 
Contra,  Phelps  v.  Conover,  25  Dl.  814.    Compare  Silsbe  v,  Lucas,  86  BL  462. 

*  Wofford  V,  Gaines,  68  Ga.  485. 

«  Edwards  v.  Edwards,  24  Ohio  St  402. 
»  Const  N.  0.  1868,  art  10,  {  2. 
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have  been  an  absolute  payment.*  And  the  same  rule  obtains 
where  a  note  of  a  third  person  secured  by  a  mortgage  upon  other 
property,  made  by  such  third  person,  has  been  indorsed  by  the 
vendee  to  his  vendor  in  payment  of  the  land  purchased.' 

§  338.    Money  loaned  wherewith  to  make  Poichase.  —  If  A 

lends  money  to  B  to  enable  B  to  purchase  a  homestead,  or 
to  pay  for,  or  discharge  an  incumbrance  upon,  a  homestead 
already  purchased,  will  the  right  of  A  to  be  repaid  be  superior 
to  the  homestead  right  of  B?  If  B  has  purchased  a  homestead 
with  the  money  of  A,  under  such  circumstances  as  would  make 
him  a  resulting  trustee  for  A,  of  course  he  can  assert  no  right  of 
homestead  as  against  A ;  since,  in  the  eye  of  a  court  of  equity, 
A  is  the  owner  of  the  property,  and  not  B.'  But  the  question 
as  first  put  does  not  suppose  such  a  state  of  facts  as  would  make 
B  a  resulting  trustee.  The  courts  have  been  unable  to  answer  it 
with  any  degree  of  uniformity,  and  I  have  been  unable,  after  an 
attentive  examination  of  the  cases,  to  extract  any  consistent  rule 
from  them.* 

§  339.  Reasons  given  for  opposing  Conclusions.  —  The  rea- 
sons given  for  these  opposing  conclusions  may,  perhaps,  be  best 
exhibited  by  quoting  from  a  case  in  Kansas,  and  also  from  one  in 
Pennsylvania.  In  the  former  case  the  court  says,  referring  to  the 
Kansas  statute:  **The  spirit  of  that  provision  is  that  no  man 
shall  enjoy  property  as  a  homestead,  or  an  improvement  thereon, 
as  against  the  just  claim  of  the  person  who  procured  it  for  him. 

1  Whitakep  v.  Elliott,  78  N.  C.  186. 
«  Lane  t>.  Collier,  46  Ga.  58. 

•  Shepherd  v.  White,  11  Texas,  864. 

*  Under  various  states  of  fact  the  following  cases  hold  that  a  privilege  similar  to 
that  of  a  vendor  passes  to  the  person  who  advances  the  purchase-money,  or  the 
money  to  complete  the  payment  or  dischaige  the  incumbrance — in  other  words,  they 
call  the  money  so  advanced  purchaae-fiumey :  Silsbe  v.  Lucas,  86  DL  462 ;  Austin-  v. 
Underwood,  87  Dl.  488;  Allen  v,  Hawley,  66  Dl.  164;  Lassen  v.  Vance,  8  Cal.  271; 
Carr  v,  Caldwell,  10  Cal.  886;  Nichols  v.  Overacker,  16  Kan.  54;  Pinchain  v,  Collard, 
18  Texas,  888 ;  Hamrick  v.  People's  Bank,  64  Ga.  502.  And  the  following  cases  hold 
the  contrary :  Nottes'  Appeal,  46  Pa.  St  861 ;  Malone  v.  Kaufman,  88  Texas,  454 ; 
Eyster  v.  Hatheway,  60  111.  521;  Bumap  v.  Cook,  16  Iowa,  149;  Lear  v.  Heffner,  28 
La.  An.  829. 
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§  340  UNPAID   PURCHASE-MONEY. 

This  is  highly  equitable  and  just."  ^  It  may  be  doubted,  however, 
whether  this  view  is  not  founded  in  error.  If  courts  attempt  to 
extend  homestead  and  exemption  laws  to  cases  not  necessarily 
embraced  within  their  terms,  in  order  to  do  equity  and  justice, 
their  decisions  will,  in  so  far  as  they  proceed  in  this  direction, 
operate  to  repeal  those  laws  ;  for  it  is  in  the  highest  degree  equi- 
table and  just  that  a  debtor  should  pay  all  his  debts,  and  there  is 
neither  equity  nor  justice  in  allowing  him  to  possess  and  enjoy 
property  while  his  debts  are  unpaid.  Homestead  and  exemption 
laws  have  never  been  supposed  to  be  founded  in  principles  of 
equity  and  justice,  but  are  supported  by  reasons  of  humanity, 
expediencj',  and  sound  policy ;  and  these  reasons  have  secured  for 
them,  on  the  part  of  the  courts,  a  liberal  interpretation.* 

§  840.  Continued.  —  The  Pennsylvania  court,  speaking  of  a 
similar  statute  in  that  state,  says  :  **  Whatever  the  form  of  the 
lien,  whether  legal  or  equitable,  the  policy  of  these  statutes  is  to 
save  it  to  the  owners,  unimpaired  by  the  legislative  benevolence 
extended  to  widows  and  insolvent  debtors.  But  the  possessors 
of  such  liens  are  a  well-defined  class  of  creditors  ;  they  are  those 
who  have  parted  with  their  lands  in  consideration  of  the  price 
agreed  to  be  paid ;  and  to  give  any  part  of  that  price  to  the 
widow  of  the  purchaser  would  be  to  endow  her  out  of  the 
vendor's  property,  instead  of  her  husband's.  The  same  thing 
is  done,  in  effect,  it  is  true,  when  any  property  of  an  insolvent 
decedent  or  living  debtor  is  withheld  from  his  creditors ;  because 
the  property  came  from,  and  represents,  the  credit  which  has 
been  given  him,  and,  in  natural  equity,  belongs  rather  to  his 
creditors  than  to  himself.  But,  whilst  the  Legislature  have  pro- 
tected the  special  class  of  vendors  from  the  operation  of  these 
statutes,  they  have  protected  no  other  class  of  creditors,  but 
have  disregarded  all  their  equities,  natural  and  legal.  The  dis- 
tinction rests  in  nothing  but  the  discretion  of  the  Lesrislature. 
Regarded  as  a  restriction  upon  the  ordinary  remedies  for  debt, 
such  statutes  are  constitutional ;  and,  whether  the  distinction 
they  create  between  creditors  be  or  be  not  reasonable  and- just, 

*  Nichols  V.  Overacker,  16  Kan.  69. 
«  See  La  Rue  v.  Gilbert,  18  Kan.  222. 
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it  is  not  to  be  disregarded  in  the  judicial  administration  of  the 
statutes."^  The  cases  which  take  this  view  of  the  question  also 
rest  upon  a  principle  frequently  ruled  —  that  a  third  person, 
advancing  money  to  enable  a  vendee  to  buy  land,  cannot  claim  a 
vendor's  lien  in  the  land  so  purchased.' 

§  341.  Resulting  Rules  —  Money  advanced  on  personal 
Security  of  Vendee*  —  Out  of  these  conflicting  decisions  the 
following  propositions  may,  perhaps,  be  evolved:  1.  If  A 
advances  money  to  B  upon  the  personal  security  of  B,  and  with- 
out reference  to  what  B  intends  to  do  with  it,  and  B  uses  it  in 
the  purchase  of  a  homestead,  or  in  paying  for  one  previously 
purchased,  the  money  so  advanced  will  not  be  regarded  as  pur- 
chase-money, and  will  not  be  a  privileged  debt  as  against  the 
homesteflfci.*  Such  a  transaction  amounts  to  a  mere  loan  upon 
the  personal  security  of  the  borrower,  and  there  is  nothing  in  it 
which  8ubroo:ates  the  lender  to  the  ri«:hts  of  the  borrower's 
vendor.  Accordingly,  the  Pennsylvania  case  already  cited  held 
that  a  widow  was  entitled  to  her  exemption,  out  of  the  estate  of 
her  deceased  husband,  in  preference  to  a  judgment-creditor  who 
had  loaned  money  to  him  to  pay  for  the  house  and  lot  of  which, 
he  died  seized.  And  it  was  immaterial  that  the  deceased  had 
executed  to  the  person  so  advancing  the  money  a  judgment  bond 
which  became  a  lien  upon  such  real  estate,  in  which  bond  the 
money  so  advanced  was  denominated  purchase-money.*  It  is 
obvious  that  this  is  an  extreme  case ;  and,  to  give  it  any  consist- 
ency at  all  with  the  current  of  decisions  in  other  states  upon  the 
same  question,  it  must  be  assumed  that,  under  the  Pennsylvania 
statute  —  leaving  out  of  view  the  question  whether  the  money 
advanced  was,  in  substance,  purchase-money  —  the  homestead 
right  of  the  widow  was  paramount  to  the  lien  created  by  the 
execution  of  the  judgment  bond.  As  we  understand  it,  the  case 
strictly  resembles  several  already  quoted,   where  the  husband 

*  Nottes'  Appeal,  45  Pa.  8L  861,  opinion  by  Woodward,  J. 

«  Stansell  v,  Roberts,  13  Ohio,  148 ;  Crane  v,  Caldwell,  14  HI.  468 ;  Skaggs  v.  Nelson, 
26  Miss.  88.    Compare  Jackson  v.  Austin,  15  Johns.  477. 

»  Eyster  v,  Hatheway,  50  HI.  521 ;  Nottea'  Appeal,  45  Pa.  St.  861 ;  Lear  r.  Heffner, 
28  La.  An.  829. 

*  Nottes'  Appeal,  8upra. 
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made  a  mortgage  upon  premises  purchased  with  borrowed  money, 
to  secure  the  advance,  his  wife  not  joining  in  the  mortgage  so 
as  to  release  the  homestead  —  in  all  of  which  cases  the  mortgage 
has  been  held  good.'  As  already  seen,  the  force  of  the  reasoning 
of  the  Pennsylvania  court  is  that  the  courts  will  not  enlarge  by 
implication  the  definite  class  of  creditors  which  the  Legislature 
has  seen  fit  to  save  from  the  operation  of  the  exemption  laws. 
But  the  turning-point  of  the  case  seems  to  be  the  fact  that  there 
was  no  privity  between  the  vendor  and  the  person  advancing  the 
money  to  the  purchaser.  In  this  respect  it  differs  from  a  Texas 
case  which  takes  the  same  view  of  the  question  ;  *  for  there  the 
notes  given  to  the  original  vendor  were  actually  bought  by  the 
plaintiff. 

§  342.  Advance  made  directly  to  Vendor — Promise  of 
Mortgrage — Advance  to  pay  preexisting  Debt.  —  2.  But,  if 
A  advances  money  to  B  for  the  purpose,  and  with  the  intention, 
of  enabling  B  to  purchase  a  homestead,  and  the  money  is  not 
paid  directly  by  A  to  B,  but  is  paid  directly  by  A  to  the  vendor 
of  B,  the  money  so  advanced  will  be  regarded  as  purchase- 
money,  and  the  homestead  right  of  B,  thus  purchased  for  him  by 
A,  will  not  subsist  as  against  the  debt  thus  created.'  Still  clearer 
grounds  are  afforded  for  this  conclusion,  if  B,  at  the  time  the 
money  is  so  advanced,  promises  to  execute  a  mortgage  to  A  upon 
the  premises  so  purchased,  to  secure  the  advance,  and  afterwards 
refuses  to  do  so.*  In  these  cases  a  distinction  is  taken  between 
a  case  where  money  is  loaned  to  pay  9i  preexisting  debt^  created 
for  the  purchase  of  a  homestead,  and  where  money  is  advanced 
originally  for  the  purchase.  But  it  is  obvious  that  between 
these  two  transactions  there  is  no  distinction  in  substance,  and 
there  ought  to  be  none  in  equity.  The  following  case  affords  a 
good  illustration  of  the  principles  just  declared  :  A  husband  and 
wife  executed  a  deed  of  trust  upon  a  quarter-section  of  land,  to 
secure  a  note  given  for  borrowed  money.   The  husband  held  a  legal 

^  Lassen  v.  Vance,  8  Cal.  271 ;  Carr  «.  GaldweU,  10  Cal.  886 ;  Nichols  v.  Overacker, 
16  Kan.  59. 
'  Halone  v,  Kaufman,  88  Texas,  454. 

*  Austin  V,  Underwood,  87  HI.  488 ;  Magee  v.  Magee,  51  HI.  500. 

*  Hagee  v,  Magee,  supra. 
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title  to  one-half  of  it,  and  held  the  other  one-half  by  title  bond, 
under  a  contract  to  purchase,  upon  which  he  owed  $400.  Being 
pressed  for  the  payment  of  this  purchase-money,  he  procured 
the  person  from  whom  he  had  borrowed  the  money  first  stated, 
and  who  held  the  deed  of  trust  covering  the  whole  property,  to 
advance  the  $400  to  his  vendor,  and  to  take  a  deed  from  such 
vendor  to  secure  such  advance,  giving  to  him  —  the  first  pur- 
chaser—  a  bond  for  a  deed  with  a  clause  of  forfeiture.  This 
bond  was  afterwards  declared  forfeited,  and  the  whole  tract  was 
sold  under  the  deed  of  trust,  which  contained  no  release  of  the 
homestead  right.  It  was  held  that  the  balance  of  the  $400  due 
for  the  purchase  of  one-half  of  the  premises  was  to  be  treated  as 
purchase-money  due  the  purchaser  at  the  trustee's  sale,  and  that 
this  purchase-money  must  be  paid  before  the  court  would  protect 
the  right  of  homestead  claimed.*  Even  the  case  of  Magee  v. 
Magee,  where  the  court  attempt  to  draw  this  distinction,  is  an 
authority  for  the  opposite  conclusion  ;  for  there  the  money  was, 
in  fact,  advanced  to  discharge  a  preexisting  indebtedness,  which 
the  purchaser  was  unable  to  pay.^ 

§  343.  Mortgage  given  by  Husband  in  such  Case.  —  3.  The 
case  supposed  in  the  preceding  paragraph  becomes  still  stronger 
where  a  married  man  resides  upon  a  tract  of  land  as  a  tenant, 
or  otherwise,  without  having  title  thereto,  and,  desiring  to 
secure  it  as  his  homestead,  borrows  money  of  a  third  person 
to  enable  him  to  effect  the  purchase  of  it ;  and,  to  secure  the 
money  thus  advanced,  executes  a  mortgage  upon  the  premises  so 
purchased,  his  wife,  however,  not  joining  in  the  mortgage  deed 
in  such  a  manner  as  would  release  her  homestead  right,  if  such  a 
right  existed — the  loan  of  the  money,  the  purchase  of  the  prem- 
ises, and  the  execution  of  the  mortgage  deed  being  simultaneous 
transactions.  In  such  a  case  the  mortgage  will  be  paramount  to 
any  right  of  homestead  existing  in  the  mortgageor  or  in  his  wife. 
But,  as  already  seen,  these  cases  rest  upon  the  ground  that  the 
uistautaneous  seisin  of  the  husband  will  not  support  a  right  of 

^  Allen  V,  Hawley,  66  ni.  164. 
>  Magee  v.  Magee,  61  Bl.  601. 
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homestead  as  against  a  mortgagee,  as  it  would  not  have  sup- 
ported a  right  of  dower.^ 

§  344.    Advance  to  discharge  Preexisting  Vendor's  Liien. — 

4.  Notwithstandiu«:  the  contrarv  intimation  of  the  Illinois 
court  in  Austin  v.  Underwood,'  and  in  Magee  v.  Magee,'  it  has 
been  held  that  this  principle  applies  to  a  case  where  a  third 
person  advances  money  to  discharge  a  preexisting  vendor's  lien. 
In  such  case  the  lender  will  be  subrogated  to  the  rights  of  the 
vendor,  and  neither  the  purchaser  nor  his  wife  will  be  allowed, 
as  against  him,  to  set  up  a  right  of  homestead  in  the  property 
thus  paid  for  with  his  money.*  And  so,  where  a  homestead  had 
been  sold  under  a  decree  of  court,  and,  the  time  for  redemption 
having  nearly  expired,  the  debtor  procured  a  third  person  to  pay 
the  redemption  money  to  the  purchaser  and  take  an  assignment 
of  the  ceitificate  of  purchase  to  himself  as  his  security,  the  debtor 
also  conveying  to  him  another  tract  as  additional  security,  the 
money  thus  advanced  was  held  to  be  purchase-money.*  But  this 
principle  has  been  denied  in  a  case  in  Texas,  even  where  it  was 
the  intention  of  the  vendee  and  the  person  advancing  the  money 
that  the  latter  should  succeed  to  the  vendor's  rights.*  In  the 
California  case  the  homestead  premises  were  about  to  be  sold 
under  a  decree  for  the  purchase-money,  whereupon  the  vendee 
borrowed,  from  a  third  person,  money  to  satisfy  the  decree,  and 
applied  it  for  that  purpose.  At  the  same  time,  and  as  a  part  of 
the  same  transaction,  he  executed  a  mortgage  of  the  premises  to 
secure  the  advance,  in  which  mortgage  his  wife  did  not  join.  It 
was  nevertheless  held  valid,  although,  by  reason  of  the  wife  not 
joining  in  the  deed,  it  would  not  have  been  valid  as  against  a 
debt  not  privileged.^ 

§  345.    Continued — Doctrine  of  a  Texas  Case.  —  But  in  the 

Lassen  v,  Vance,  8  CaL  271 ;  Nichols  v,  Qyeracker,  16  Kan.  64 

37  m.  488. 

61  ni.  600. 

Carr  v,  Caldwell,  10  Cal.  886. 

Silsbe  V,  Lucas,  36  HI.  462. 

Malone  v,  Kaufman,  88  Texas,  464. 

CaiT  V,  Caldwell,  supra. 
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Texas  case  the  purchaser  of  a  city  lot  owed  $2,000  therefor,  for 
which  he  had  given  his  notes  to  his  vendor,  and  the  vendor  had 
assigned  these  notes  to  another  person,  who  held  possession  of 
the  property.  The  purchaser  desired  to  obtain  possession ;  but 
the  holder  of  the  notes  refused  to  surrender  the  property  unless 
the  notes  were  first  paid.  Thereupon  the  purchaser  procured  a 
third  person  to  buy  the  notes,  which  being  done,  the  notes  were 
canceled,  and  the  purchaser  executed  to  such  third  person  new 
notes  for  the  money  so  advanced,  upon  which  the  holder  after- 
wards brought  suit  for  recovery  and  to  foreclose  his  supposed 
vendor's  lien.  It  was  held  that  he  had  no  vendor's  lien ;  that 
by  this  transaction  he  had  not  been  subrogated  to  the  rights  of 
the  vendor ;  although  it  was  admitted,  in  the  opinion  of  the 
court,  that  it  was  the  intention  of  the  parties  so  to  subrogate 
him.  "It  is  evident,"  said  the  court,  **that  the  parties  did 
undertake,  by  this  new  contract,  to  substitute  the  new  contract 
for  the  old.  They  did  intend  to  invest  the  new  contract  with 
the  superior  force  of  a  vendor's  lien ;  but  still  it  is  not  a  con- 
tract for  purchase-money,  which  alone  could  give  it  that  force, 
and  the  courts  of  this  state  cannot  enforce  a  contract  of  the  kind. 
The  Constitution  absolutely  forbids  forced  sales  of  the  homestead 
except  for  the  purchase-money,  and  the  courts  are  thereby  pro- 
hibited from  making  such  orders  of  sale,  though  the  parties,  at 
the  time  of  making  the  contract,  intended  it  to  have  the  force  of 
a  vendor's  lien.  The  vendor's  lien  is  not  the  creature  of  con- 
tract, but  is  an  incident  to  a  contract  for  the  purchase  of  land, 
growing  out  of  that  specific  kind  of  contract  by  operation  of  law.* 

§  346.  The  foregroing  Case  criticised.  —  This  case  seems  not 
only  inconsistent  with  reason,  but  more  repugnant  to  natural 
justice  than  such  cases  usually  are.  The  lender  not  only  helped 
the  purchaser  to  a  title,  but  helped  him  and  his  family  to  posses- 
sion ;  and  the  very  possession  which  he  thus  purchased  for  them, 
under  the  ruling  of  the  court,  converted  the  property  into  a 
homestead  and  defeated  his  right  to  reimbursement.  It  is  easy 
to  say  he  might  have  avoided  this  consequence  by  taking  a  mort- 

^  Malone  v.  Kaufinan,  88  Texas,  454,  opinion  by  McAdoo,  J. 
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gage  upon  the  property,  but  it  is  equally  easy  to  reply  that  no 
man  could  possibly  foresee  that  an  appellate  bench  would  make 
such  a  remarkable  ruling  as  this.  It  is  true  the  debtor  commit- 
ted the  mistake  of  endeavoring  to  create  for  himself,  by  parol,  a 
vendor's  lien,  under  circumstances  where,  as  he  might  have  sefen 
from  an  earlier  decision  of  the  Supreme  Court  of  the  same  state,  it 
could  not  be  done.  In  this  earlier  case  it  was  said  that  a  "  vend- 
or's lien  upon  land  is  not  established  by  proof  that  parties 
agreed  that  one  of  them  should  have  a  vendor's  lien  upon  cer- 
tain land.  Such  a  lien  arises  by  operation  of  law  where  certain 
facts  exist.  If  the  facts  do  not  exist,  the  vendor's  lien  does  not 
arise.  Any  other  kind  of  lien  upon  land,  such  as  a  mortgage 
lien,  must  be  evinced  by  writing."  *  But  a  plain  person  would 
certainly  assume  that  the  law  would  operate  to  establish  a  vendor's 
lien,  under  the  circumstances  of  the  case  stated.  The  money 
paid  to  procure  possession  for  the  debtor  was,  in  substance,  as 
clearly  purchase-money  as  though  it  had  been  paid  by  the  vendee 
himself  to  his  vendor. 

§  347.  Transaction  disconnected  with  Pajnoient  of  Purchase-* 
money.  —  6.  If,  in  consequence  of  a  transaction  wholly  discon- 
nected with  the  pa3rment  of  the  purchase-money,  a  credit  on  the 
unpaid  notes  taken  by  the  vendor  is  given  by  the  vendor  to  the 
purchaser,  and  the  purchaser  gives  the  corresponding  credit  to  a 
third  person  under  such  circumstances  that  there  is  no  privity 

^  Wynn  v,  Plannegan,  25  Texas,  781.  In  this  case  the  plaintiff  sued  to  enforce  a 
yendor's  lien  claimed  by  him  upon  a  tract  of  280  acres  of  land,  200  of  which  embraced 
the  homestead  tract  of  the  husband  and  wife,  defendants  in  the  suit.  His  evidence  of 
indebtedness  consisted  of  a  promissory  note  reciting  on  its  face  that  it  was  given  for 
the  purchase-money  of  the  eighty  acres  not  within  the  homestead  portion  of  the  tract, 
and  a  bond  to  make  title  to  the  whole  of  the  tract,  executed  by  the  husband  and  wife 
to  a  third  party,  which  was  consistent  with  the  contract  evidenced  by  the  note.  It 
was  held  that  parol  testimony  offered  by  the  plaintiff  that,  by  the  agreement  of  the 
husband,  the  wife  not  being  a  party  to  it,  the  plaintiff  was  to  have  a  lien  on  the  whole 
of  the  land,  was  inadmissible,  first,  because  the  effect  of  such  testimony  was  to  vary 
the  terms  of  the  contract  as  shown  by  the  note  and  title  bond  taken  together ;  secondly, 
because  it  proposed  to  establish  a  lien  upon  land,  not  by  showing  such  fsKits  as  would 
give  rise  to  the  vendor's  lien,  but  by  showing  that  the  parties  had  agreed  that  other  facts 
had  given  the  plaintiffs  the  same  right  as  if  he  were  indeed  the  vendor  of  the  whole 
of  the  land ;  and,  lastly,  because  the  testimony  was  inadmissible  to  affect  the  home- 
stead rights  of  the  wife  unless  she  had  been  a  party  to  the  agreement 
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between  such  third  person  and  the  vendor,  such  third  person  will 
not,  as  against  the  right  of  homestead,  be  subrogated  to  the  rights 
of  the  vendor.^ 

§  348.  Afirreementtopay  Purchase-money  to  third  Person. — 

6.  But  if,  by  an  agreement  between  the  vendor  and  purchaser, 
the  purchiise-money  is  to  be  paid  to  a  third  person,  such  third 
person  will  be  deemed  to  have  been  fully  subrogated  to  the  rights 
of  the  vendor,  and  a  homestead  exemption  cannot  be  claimed  in 
the  land  as  against  him.^ 

3.   Enforcement  of  the  Vendor  *8  Lien  upon  the  Homestead, 

§  349.  Such  Liien  enforceable  only  in  Equity*  —  It  is  said 
that  the  lien  of  a  vendor  is  in  the  nature  of  a  trust,  and  that  equity 
regards  the  vendee  as  holding  the  estate  in  trust  for  the  payment 
of  the  purchase-money,  and  that  he  cannot  set  up  any  adverse 
title,  or  do  anything  which  can  place  him  in  a  position  incon- 
sistent with  the  interests  of  the  trust,  or  which  has  a  tendency  to 
interfere  with  his  duty  in  discharging  it.'  And,  therefore,  though 
by  the  appropriation  by  the  vendee  of  the  land  as  a  hoLicstead  it 
becomes  exempt  from  execution,  it  still  continues  subject  to  the 
lien.*  But  this  lien  is  the  mere  creature  of  a  court  of  equity, 
growing  out  of  the  sale  and  non-payment  of  the  purchase-money, 
predicated  upon  the  principle  that  one  who  has  gotten  the  estate  of 
another  ought  not,  in  conscience,  to  be  allowed  to  keep  it  and  not 
pay  the  consideration  money.*  It  is  not,  strictly  speaking,  either 
a  JUS  in  re  or  a  jus  ad  rem  —  that  is,  it  is  not  property  in  the 
thing  itself,  nor  does  it  constitute  a  right  of  action  for  the  thing. 
It  more  properly  constitutes  a  charge  upon  the  thing.*  Being, 
then,  so  purely  an  equitable  right,  it  can  only  be  established  by 
a  decree  of  a  court  of  equity,  and  enforced  in  its  own  peculiar 

^  Bomap  V.  Cook,  16  Iowa,  149.  If  the  reader  can  possess  hU  mind  of  the  somewhat 
intricate  transaction  involved  in  this  case,  he  wiU,  perhaps,  find  it  a  good  iUustration 
of  the  statement  made  in  the  text. 

'  Pinchain  v.  CoUard,  13  Texas,  888 ;  Hamrick  o.  People's  Bank,  64  Ga.  6Q2. 

*  1  Story's  £q.  Jur.,  2  1218  et  aeq. 

*  Tunstall  v.  Jones,  26  Ark.  274. 
ft  IHcL 

*  1  Story's  Eq.  Jur.,  {  1216. 
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manner  and  upon  its  own  peculiar  principles.  It  is  a  relief 
offered  only,  then,  on  the  ground  that  the  claimant  is  remediless 
in  a  court  of  law.  If  the  vendor  can,  by  any  proceeding  at  law, 
recover  the  amount  due  him,  chancery  never  interferes  to  ena- 
ble him  to  assert  his  equitable  lien.  His  remedy  at  law  must  be 
first  exhausted,  or  it  must  be  shown" that  none  existed  there. ^  It 
has,  therefore,  been  held  that  the  bare  existence  of  the  vendor's 
lien  will  not  have  the  effect  of  removing  the  homestead  exemp- 
tion and  subjecting  the  propei-ty  to  sale.  Hence,  where  a  home- 
stead has  been  sold  under  executions  at  law,  and  the  owner  moves 
to  set  aside  the  sale  on  the  ground  that  the  property  is  exempt, 
it  is  no  defense  to  his  motion  to  show  that  the  debts  fo^  which 
the  judgments  were  recovered  were  for  unpaid  purchase-money. 
If  the  occupancy  of  the  premises  as  a  homestead  left  the  vendor 
remediless  at  law,  he  should  have  proceeded  to  foreclose  his  lien 
by  a  bill  in  equity.^  So,  in  those  states  where  legal  and  equitable 
remedies  are  blended,  there  must  be  a  proceeding  in  the  nature 
of  a  suit  in  equity  for  the  enforcement  of  the  lieu,  in  order  to  dis- 
place the  homestead  right  of  the  purchaser.'  If  the  vendor 
proceeds  by  a  suit  at  law,  gets  a  judgment,  and  under  the  judg- 
ment causes  the  property  to  be  sold  in  disregard  of  the  purchas- 
er's right  of  homestead,  and  the  purchaser  at  the  sheriff's  sale 
brings  ejectment  for  the  premises,  it  will  be  a  good  defense  to 
such  suit  to  show  that  the  premises  were  occupied  as  a  homestead 
before  the  rendition  of  the  judgment,  although  it  be  found  as  a 
fact  that  the  judgment  was  rendered  for  unpaid  purchase-money.* 

1  Tunatall  v,  Jones,  26  Ark.  274 ;  Pratt  v.  Vanwyck,  6  QUI  &  J.  498 ;  Eyler  v. 
Crabbs,  2  Md.  164. 

»  Tunstall  v.  Jones,  25  Ark.  272. 

>  Pinchain  v,  CoUard,  13  Texas,  388 ;  WiUiams  v.  Young,  17  Cal.  403.  The  reason 
given  in  the  first  case  is  that  the  defendant  is  entitled  to  notification  in  the  plaintiff's 
petition  of  the  specific  relief  sought 

*  Williams  v.  Young,  17  Cal.  408.  Baldwin,  J.,  said,  Field,  0.  J.,  concurring: 
**  Unquestionably,  if  this  purchase-money  constituted  a  debt  which  was  a  lien  on  the 
property  before  the  homestead  character  attached  to  it,  neither  the  husband  nor  the 
wife  could  hold  this  property  except  in  subordination  to  this  lien.  But  the  mistake  is 
in  supposing  that  the  lien  gives  any  right  of  entry  or  title ;  it  is  a  mere  hold  or  claim 
to  subject  the  property  to  sale — the  title  and  right  of  possession  remaining  with  the 
debtors  until  such  sale.  It  is  also  a  mistake  to  suppose  that  a  sale  by  the  sheriff, 
under  judgment  at  law,  for  the  purchase-money,  in  the  usual  form,  is  an  enforcement 
of  this  lien.    The  sheriff  merely  sells  the  interest  of  the  defendant  in  the  property 
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The  contrary  is  held,  however,  in  a  late  cjise  in  North  Carolina, 
the  court  saying  that  it  may  be  that  the  sheriff  would  have  been 
justified  in  refusing  to  take  upon  himself  the  responsibility  of 
deciding  the  fact  that  the  mortgage  was  for  purchase-money,  and 
that  he  was  not  obliged  to  sell  until  the  creditor  should  establish 
that  fact  in  some  direct  proceeding  for  'that  purpose ;  yet,  since 
he  had  taken  the  responsibility  of  acting  upon  his  own  conviction 
as  to  that  fact,  and  as  his  conclusion  was  right,  as  found  by  the 
jury  in  the  ejectment  suit  —  in  short,  since  the  homestead  was 
in  fact  liable  to  be  sold,  there  is  no  principle  upon  which  his  sale 
can  be  held  to  be  void.  He  had  the  power  to  sell,  and  elected 
to  exercise  it.^ 

§  350.  Exception — Foreclosiire  of  Mortgagre  —  Writ  of  As- 
sistance.—  But,  where  homestead  premises  have  been  sold  under 
a  decree  foreclosing  a  mortgage,  the  purchaser  will  be  entitled  to 
a  writ  of  assistance  to  put  him  in  possession,  if  he  can  show  that 
the  mortgage  foreclosed  was  given  for  purchase-money ;  and,  if 
the  claim  of  homestead  is  first  set  up  by  affidavits  in  opposition 
to  his  motion  for  a  writ  of  assistance,  he  may  show  by  counter- 
affidavits  that  the  mortgage  was  for  purchase-money ;  and  the 
court  will  decide  the  case  upon  **  the  whole  facts  of  the  record."  * 

§  351.  Vendor  estopped  by  Laches.  —  But  the  vendor  may 
also  be  precluded  by  his  laches  from  enforcing  his  lien ; '  and 

when  that  interest  is  a  leviable  estate ;  but  the  sale  does  not  pass  the  equity,  which  the 
plaintiff  had,  to  have  the  land  sold  to  pay  the  purchase-money,  which  was  a  chai^ 
upon  it.  The  title  which  comes  from  the  enforcement  of  the  lien  can  only  inure  after 
proceedings  to  enforce  the  lien,  and  there  must  be  a  proceeding  in  the  nature  of  a 
chancery  suit  to  settle  the  sum  due,  and  have  the  lien  declared  and  a  sale  decreed." 

»  Durham  r.  Bostick,  72  N.  C.  867. 

*  Skinner  v,  Beatty,  16  Cal.  166.  This  case  turned,  to  some  extent,  upon  the  rule 
of  practice  which  denies  to  a  defendant  the  right  to  raise  questions  of  title  in  opposi- 
tion to  the  granting  of  a  writ  of  assistance.  Montgomery  v.  Tutt,  11  Cal.  190.  The 
court  said :  "  If  such  a  pretension  as  this  could  defeat  a  party's  right  to  this  writ  of 
assistance,  the  process  would  fall  into  practical  disuse,  for  in  every  case  some  sugges- 
tion would  be  made  of  a  title  of  some  sort,  in  a  member  of  the  family  or  lodger  in  the 
house,  which  would  remit  the  party  to  his  action  of  ejectment.  There  is  no  danger  in 
such  a  process;  for,  if  improperly  issued  or  executed,  the  court  can,  on  a  summary 
motion,  set  aside  the  writ  or  the  service  and  restore  the  possession." 

>  Bogers  v.  Green,  86  Texas,  786. 
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while  he  may  elect  to  bring  simply  an  action  at  law  for  the  pur- 
chase-money, and  such  election  will  not  be  deemed  a  waiver  of 
his  lien,^  yet  a  right  of  homestead  may  intervene  under  such  cir- 
cumstances that  he  will,  after  bringing  his  action  at  law,  be 
estopped  by  his  laches  from  changing  his  action,  by  amend- 
ment, into  a  suit  for  the«specific  enforcement  of  his  lien.^ 

§  352.  Statutory  Remedy  in  Iowa.  —  But  in  Iowa  the  rule 
that  the  vendor  must  proceed  by  bill  in  equity  to  enforce  his  lien 
was  changed  by  statute.  There  the  vendor  might  either  sue 
upon  the  note  or  he  might  bring  a  separate  suit  to  foreclose  the 
mortgage.  If  he  simply  sue  upon  the  note,  the  property  mort- 
gaged might  be  sold  under  the  execution,  and  the  judgment 
would  be  a  lien,  as  between  the  parties,  from  the  date  of  record- 
ing  the  moitgage.'  In  either  case  the  purchaser  at  the  sale 
would  take  title  divested  of  any  homestead  right.* 

§  353.  Statutory  Remedy  in  Georgia.  —  In  Georgia  the 
vendor  proceeds  to  recover  judgment  for  his  debt  in  a  suit  at 
law,  and,  if  the  purchaser  has  had  sqt  apart  to  him  a  homestead 
in  the  premises,  the  vendor,  his  agent,  or  attorney  makes  affida- 
vit that  the  debt  on  which  the  execution  is  founded  is  one  of 
those  excepted  by  the  Constitution  from  the  homestead  exemp- 
tion ;  'and  then  the  sheriff  must  proceed  to  levy  and  sell,  unless  the 
debtor  makes  a  counter-affidavit  —  in  which  case  proceedings  are 
stjiyed  and  the  affidavits  are  returned  into  court,  and  the  issue 
there  determined.*  A  counter-affidavit  **  that  to  the  best  of  his 
knowledge  and  belief  he  paid  the  purchase-money  for  the  land 
levied  on  "  is  bad.®  In  this  state  the  holder  of  a  privileged  debt 
cannot  interfere  to  prevent  the  setting  off  by  the  ordinary  of  the 
statutory  homestead  to  the  debtor,  since  the  statute  reserves  to 

1  McAlpin  V.  Burnett,  19  Texas,  497. 

*  Lawler  v.  YeatmaD,  87  Texas,  669. 

>  Code  Iowa,  ed.  1861,  {J  2086,  2067;  Rev.  1860,  {{  8668,  8664.  Section  8664  of  tbe 
Revision  of  1860  appears  to  be  omitted  from  the  Code  of  1878.  These  provisions  were 
construed  in  Eedfield  v.  Hart,  12  Iowa,  855. 

*  Christy  v.  Dyer,  14  Iowa,  448. 
»  Code  Ga.  1878,  {J  2028,  2031. 
«  McGhee  v.  Way,  46  Ga.  282. 
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him  the  right  to  levy  his  execution  on  the  homestead  though  laid 

§  354.  In  Case  of  Death  of  Tendee. — In  Mississippi  the  real 
estate  of  a  deceased  person  descends  to  his  heirs  at  law,  and  does 
not  pass  to  his  personal  representative.  Hence  a  vendor  who 
sues  an  executor  on  notes  given  by  his  testator  for  the  purchase 
of  real  estate  is  entitled  to  a  general  judgment  against  the  execu- 
tor, to  be  levied  de  bonis  testatoris^  but  is  not  entitled  also  to  a 
special  judgment  leviable  on  the  land  for  which  the  notes  were 
given.  To  obtain  this  he  must  proceed  against  the  heirs.'  In 
Texas  it  has  been  held  that  the  action  of  the  Probate  Court  in 
setting  out  a  homestead  to  the  family  of  a  deceased  person  which 
he  held  merely  by  title  bond,  the  purchase-money  remaining  un- 
paid, was  void,  under  the  decisions  of  the  Supreme  Court  of  that 
state  already  quoted,  which  hold  that  a  homestead  cannot  be 
acquired  in  land  until  the  purchase-money  is  paid.*  And  in 
Texas  the  Probate  Court  has  power  to  set  aside  the  homestead  of 
200  acres  out  of  a  larger  tract  constituting  an  estate,  even  before 
the  purchase-money  has  been  paid.  Such  order  will  protect  the 
family,  even  against  the  holder  of  the  vendor's  lien,  until  it  has 
been  set  aside  in  a  direct  proceeding  for  that  purpose,  with  all 
the  parties  interested  before  the  court.  Upon  such  a  proceeding 
to  enforce  a  vendor's  lien,  the  proper  order  is  said  to  be  to  sell 
the  excess  of  the  tract  over  the  allotted  homestead,  and  so  much 
of  the  homestead  itself  as  may  be  necessary  to  pay  the  purchase- 
money.* 

§  365.  Vendor's  Preference  for  nnpaid  Balance.  —  Suppose 
a  poilion  of  the  purchase-money  due  for  the  homestead  has  been 
paid,  and  the  vendor  seeks  to  foreclose  his  lien  for  the  balance  ; 
does  this  payment  disincumber  the  homestead  pro  tanto^  or  does 

>  Chambliss  v.  Phelps,  89  Ga.  886. 

*  Buckingham  v.  Nelson,  42  Miss.  417.  The  recital  of  the  statute  (Eev.  Code 
1857,  art  284,  p.  580),  that  ^*no  property  shall  he  exempt  from  execution  when  the 
purchase-money  thereof  forms,  in  whole  or  in  part,  the  debt  on  which  the  judgment 
is  founded,"  does  not  alter  the  case.    Ibid» 

»  McCreery  v.  Fortson,  86  Texas,  641. 

*  Harrison  r.  Oberthier,  40  Texas,  885. 
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the  entire  homestead  remain  liable  to  sale  as  Ions:  as  anv  of  the 
purchase-money  remains  unpaid?  Is  the  doctrine  of  apportion-^ 
ment  applicable  to  such  a  case  ?  This  question  has  been  answered 
in  the  negative.^  <*The  whole  land  sold,"  —  says  the  Georgia 
court,  *'  especially  if  it  be  in  one  body  and  for  a  specific  price, 
and  bond  for  title  be  given  —  is  bound  for  the  payment  of  the 
purchase-money,  and  the  purchaser,  on  account  of  a  partial  pay- 
ment, has  no  riijht  to  claim  a  homestead  in  the  land  to  that 
extent,  or  in  the  proportion  which  the  payment  beai*s  to  the 
whole  purchase-money.  Nor  does  the  fact  that  the  purchaser 
has  made  improvements  on  the  land,  and  that  it  has  depreciated 
in  value  below  the  amount  of  the  unpaid  balance,  aflect  the  ques- 
tion. The  vendor  does  not  warrant  against  depreciation.  The 
purchaser  risks  that.  If  the  land  advances  in  value,  it  is  his 
gain  ;  if  it  declines,  he  suffers  the  loss.'*  ^  Where  several  par- 
cels of  land  were  included  in  one  purchase,  and  a  mortgage  given 
on  one  of  the  tracts  for  a  pai-t  of  the  purchajse-money,  and,  on 
sale  under  foreclosure,  it  did  not  satisfy  the  debt,  and  a  decree 
was  taken  for  the  balance,  under  which  another  of  the  tracts  was 
taken  on  execution,  it  was  held  that  there  was  no  homestead 
right  in  this  tract  as  against  the  purchase-money  due  on  the 
entire  purchase.*  In  another  case  in  the  same  state  one  M. 
owned  a  tract  of  land  which  he  had  mortgaged  to  one  C.  for 
$1,400.  W.  wished  to  buy  this  tract  from  M.  for  $2,000,  and 
another  tract  from  C.  for  $1,600.  It  was  arranged  that  M. 
should  convey  his  tract  to  C.  for  the  $3,000,  less  the  mortgage, 
and  that  C.  should  then  convey  both  tracts  to  W.  for  $4,600,  W. 

*  Cook  V.  Crocker,  68  Ga.  66 ;  Harris  v.  Glenn,  66  Ga.  94,  citing  Sale  v,  AVingfield 
(MS.),  decided  by  the  same  court  at  the  same  term;  Weider  v,  Clark,  27  Dl.  251; 
Bush  r.  Scott,  76  HI.  526. 

2  Cook  V,  Crocker,  58  Ga.  66.  In  Texas,  under  a  decree  of  the  District  Court,  an 
entire  tract  of  land  was  sold  for  the  payment  of  an  unpaid  balance  of  purchase- 
money,  but  previous  to  the  rendition  of  the  decree  the  vendee  had  died,  and  the  Pro- 
bate Court  had  set  aside  to  his  family  a  portion  of  the  tract  as  theii*  homestead.  It 
was  held  that  this  homestead  claim  could  avail  nothing  against  the  title  of  the  pur- 
chaser under  the  decree  of  the  District  Court,  which  decree  could  not  be  coUatenUly 
impeached  on  the  ground  that  a  sale  of  a  part  only  of  the  tract  would  have  suificed  to 
satisfy  the  unpaid  purchase-money,  leaving  unsold  the  portion  claimed  as  the  home- 
stead.   McCreery  v.  Fortson,  35  Texas,  641. 

•  Bush  r.  Scott,  76  111.  625. 
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to  pay  $1,000  clown  and  give  a  mortgage  for  the  balance.  The 
court  held  that  this  was  a  sale  of  the  whole  premises  from  C.  to 
W.,  and  that,  the  mortgage  being  given  for  a  part  of  the  pur- 
chase-money, W.  could  not  claim  a  homestead  in  the  M.  tract  to 
defeat  a  foreclosure.^ 

§  35 '.  Exception  in  Case  of  Chattels  capable  of  Separa- 
tion. —  But,  where  exempt  personalty  which  has  been  set  apart 
to  a  debtor  consists  of  several  articles  capable  of  separation,  and 
the  purchase-money  of  one  of  these  articles  has  not  been  paid, 
this  article  will  be  held  liable  for  the  purchase-money,  but  the 
rest  of  the  property  will  be  held  exempt.*  So,  where  a  judg- 
ment has  been  obtained  for  the  purchase-money  of  land,  and  the 
land  has  been  sold  to  satisfy  the  same,  but  does  not  fully  dis- 
charge the  debt,  the  judgment  is  not  such  a  lien  on  the  crop 
which  has  matured  and  been  gathered  on  the  land,  before  the 
levy  of  the  execution  on  the  land,  as  would  defeat  the  right  of 
the  vendee  to  hold  the  crop  as  an  exemption.* 

§  357.    Continued  —  Rule  in  New  York.  —  In  New  York  a 

1  Welder  v,  Clark,  27  HI.  251. 

•  Loyless  v.  Collins,  66  Ga.  370.  One  of  the  five  judges  (Jackson,  J.)  dis.sented  in 
a  strong  opinion.  The  specific  article  in  this  case  held  liable  for  the  purchase-money 
was  a  cotton-gin.  He  thought  it  would  be  a  great  wrong  to  allow  the  debtor  lt> 
wear  out  or  consume  an  exempt  article  which  had  not  been  paid  for,  and  to  hold  as 
exempt  against  the  seller  the  balance  of  his  homestead.  He  thought  that  a  fair  inter- 
pretation of  those  provisions  of  the  Constitution  and  laws  of  Georgia  relating  to  this 
subject  made  all  the  homestead  and  exemption  liable  for  the  purchase-money  of  afiy 
part,  "Neither  the  Constitution  nor  the  act  passed  to  carry  it  into  effect,"  said  he, 
''cuts  up  the  homestead  and  exemption  into  separate  parcels,  making  one  parcel  liable 
for  one  debt  and  another  for  another  debt ;  but  they  both  treat  the  whole  as  one  trust 
estate,  exempt  from  all  the  liabilities  of  the  head  of  the  family  except  a  particular 
class  of  debts,  and  for  this  class  of  debts  I  think  the  whole  trust  estate  is  liable." 

'  Johnson  v.  Holmes,  49  Ga.  866.  The  court  said:  "The  lien  of  a  judgment  for 
the  purchase-money  of  land,  where  bond  for  title  only  is  given,  is  by  statute  superior 
to  all  other  liens.  But  it  does  not  go  beyond  the  land,  so  far  as  to  its  having  any  other 
priority  over  other  judgments.  K  the  execution  issued  thereon  were  levied  on  crops 
produced  on  the  land  by  the  defendant,  and  which  had  matured  and  been  gutheicd, 
older  executions  would  take  in  preference.  Even  if  the  defendant  had  prodm<d 
many  crops,  and  with  them  had  purchased  pther  property,  the  lien  of  the  older  judg- 
ments on  that  property  would  be  superior  to  the  vendor's  judgment.  Outside  of  the 
specific  lien  given  to  it  by  statute,  we  know  of  no  other  priority  it  has,  either  in  law 
or  equity." 
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different  rule  has  obtained,  under  an  act  of  the  Lesrislature  which 
exempted  from  execution  certain  chattels  in  addition  to  those 
exempted  by  the  Revised  Statutes,  and  which  provided  "  that 
such  exemption  shall  not  extend  to  any  execution  issued  on  a  de- 
mand for  the  purchase-money  of  such  furniture,  or  tools,  or  team, 
or  articles  now  enumerated  by  law/'  ^  In  construing  this  proviso 
the  intermediate  courts  of  that  state  have  vacillated  in  a  manner 
which  produces  the  greatest  confusion,  and  deprives  their  judg- 
ments of  much  claim  to  respect.  The  better  conclusion  seems 
be  that,  under  it,  all  the  articles  specified  in  this  statute  are  liable 
to  seizure  and  sale  on  an  execution  to  collect  the  purchase-money 
of  any  one  of  them,  or  of  any  other  property  which  was,  under 
the  Revised  Statutes,  exempt  from  execution;^  but  no  article 
exempt  by  the  Revised  Statutes  can  be  levied  on  to  collect  the 
purchase  price  of  any  exempted  article  whatever'  —  an  incon- 
gruous result,  to  say  the  least. 

§  358.  Mortgage  in  Part  for  Purchase-money,  covering  both 
Homestead  and  Non-homestead  Tract.  —  But,  where  a  moit- 
gage  covered  two  tracts,  one  of  which  was  the  homestead  of  the 
mortgageor,  and  a  part  of  the  debt  secured  by  the  mortgage  was 
purchase-money  of  the  homestead,  and  the  rest  a  loan,  it  was 
held  that  the  mortgagee,  in  foreclosing,  was  entitled  to  make 
out  of  the  lot  claimed  as  a  homestead  only  the  actual  amount  of 
the  interest  and  purchase-money  remaining  due,  and  that  for 
the  excess  over  the  purchase-money  he  must  proceed  on  his 
other  security,  or  against  the  party  personally.*  In  this  case  the 
plaintiff  sold  the  defendant  the  homestead  lot,  and  took  a  mort- 
gage upon  it  for  the  purchase-money.  Afterwards  he  loaned  the 
defendant  another  sum,  and  took  a  new  mortgage,  covering  the 

»  Acts  N.  Y.  1842,  p.  198,  i  1. 

'  Mathewson  v,  Weller,  3  Denio,  52 ;  Snyder  v.  Davis,  1  Hun,  850 ;  Craft  v.  CurtisSy 
25  How.  Pr.  168;  Cox  v.  Stafford,  14  How.  Pr.  519;  Cole  v.  Stevens,  9  Barb.  676; 
Davis  V,  Peabody,  10  Barb.  91.  Contra,  Hickoz  v.  Fay,  86  Barb.  9;  Smith  v.  Slade, 
67  Barb.  687. 

*  Cox  V.  Stafford,  aupra.  "You  may  levy  such  an  execution  on  a  team-hone  [ex- 
empt by  the  act  of  1842],  but  not  on  a  cow  or  a  stove"  [exempt  by  the  Kevised 
Statutes].    Davis  v.  Peabody,  supra. 

^  Dillon  V.  Byrne,  5  Cal.  455,  Murray,  C.  J.,  and  Heydenfeldt,  J. 
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bomestead  lot  and  another  lot,  as  his  security,  and  canceled  the 
old  mortgage  of  record.  The  second  mortgage,  so  far  as  it  em- 
braced the  amount  covered  by  the  first  mortgage,  was  held  to  be 
for  purchase-money  ;  and  then  the  court  ruled  as  stated.  There 
is  no  suggestion  that  the  second  mortgage  was  not,  in  so  far  as  it 
was  a  security  for  the  loan,  a  valid  mortgage  of  the  homestead. 
One  can  easily  understand  why  a  court  of  equity  would,  in  view 
of  the  policy  of  the  homestead  laws,  exercise  its  power  so  as  to 
compel  the  mortgagee  to  exhaust  the  non-homestead  property 
first,^  but  it  could  not  properly  exercise  them  so  as  to  deprive 
the  mortgagee  of  the  means  of  collecting  his  debt  until  all  his 
security,  including  the  homestead,  was  exhausted  ;  for  this  would 
destroy  a  vested  right.*  In  part,  then,  Dillon  v.  Byrne  is  clearly 
erroneous,  and  ought  not  to  be  followed. 

4.  Effect  of  Exchange  of  Securities. 

§  359.  Effect  of  Exchangee  of  Securities  upon  Vendor's 
Pref erence,  —  For  the  same  reasons  a  mere  exchange  of  securLj 
ties  between  the  same  parties,  as  the  taking  of  a  new  note  and 
mortgage  in  exchange  for  an  old,  will  not  change  the  nature  of 
the  debt  so  as  to  destroy  the  right  of  the  vendor  to  satisfaction 
out  of  the  premises  sold  and  conveyed,  although  the  purchaser 
may  have  occupied  them  as  his  homestead.*  Thus  where,  on 
the  purchase  of  a  homestead,  the  purchaser  and  his  wife  execute 
a  mortgage  thereon  to  secure  the  purchase-money  and  other  in- 
debtedness of  a  kind  such  as  a  homestead  is  exempt  from  liability 
for,  and  thereafter,  a  portion  of  the  moilgage  having  been  paid, 
such  mortgage  is  surrendered  and  a  new  mortgage  executed 
by  the  husband  alone  for  the  balance,  the  creditor  can  enforce  a 
lien  upon  the  homestead  for  so  much  of  the  debt  secured  by  the 
second  mortgage  as  is  for  the  purchase  of  the  land,  and  interest, 

»  McLaughlin  v.  Hart,  46  Oal.  68S ;  Twogood  v.  Stephena,  19  Iowa,  405 ;  Barker  v. 
RoUins,  80  Iowa,  412 ;  Bey.  Iowa  1860,  {  2281 ;  Pittman's  Appeal,  48  Pa.  St  816. 
Contra,  White  v.  PoUeys,  20  Wis.  603 ;  Searle  v.  Chapman,  121  Mass.  19. 

s  KeUy  V.  DiH,  28  Minn.  485. 

*  Supra,  2  811  €t  aeq. ;  Pratt  v.  Topeka  Bank,  12  Kan.  570 ;  Dillon  o.  Byrne,  5  Oal. 
466 ;  Birrell  v.  Schie,  9  Cal.  104 ;  Austin  v.  Underwood,  87  HI.  441 ;  Wofford  v.  Games, 
68  Ga.  485 ;  Chase  r.  Abbott,  20  Iowa,  164.     Ccmira,  Harlev  v.  Davis,  16  Minn  487. 
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but  not  for  the  balance.^  So,  under  the  statute  of  Ca1ifoniia» 
which,  in  defining  the  homestead  exemption,  protected  the  vend- 
or's lien  from  its  operation,  it  was  early  held  that  an  assignee  of 
a  note  given  for  purchase-money  would  succeed  to  the  rights  of 
the  vendor  in  this  regard,  and  that  such  assignee  did  not  waive 
this  right  by  making  an  additional  loan  to  the  purchaser,  cancel- 
ing and  satisfying  of  record  the  old  mortgage,  and  taking  a  new 
one,  in  which  the  wife  did  not  join,  txs  security  for  the  whole. 
But,  in  enforcing  such  a  mortgage,  the  homestead  would  be  sub- 
jected only  to  the  extent  of  the  unpaid  purchase-money ;  as  to 
the  rest,  the  mortgagee  must  look  to  other  property  of  the  mort- 
gageor.* 

§  360.  Continued.  —  So  the  Supreme  Court  of  Illinois  has  held 
that  a  mere  change  of  securities  between  the  same  parties  does 
not  destroy  the  immunity  given  by  the  statute  to  the  vendor, 

1  Pratt  V,  Topeka  Bank,  12  Kan.  570. 

'  Dillon  V.  Byrne,  6  Oal.  455.  The  following  is  the  reasoning  of  the  court,  Miirraj» 
O.  J.,  delivering  the  opinion,  Heydenfeldt,  J.,  concurring:  **The  statute  of  this  state 
exempts  the  homestead  from  forced  sale,  except  as  to  mechanic's,  laborer's,  or  vend" 
or's  liens,  or  mortgages  lawflilly  obtained.  It  is  further  provided  that  no  mortgage, 
sale,  or  alienation  of  said  land  shall  be  valid  except  the  same  is  signed  by  the  wife. 
There  can  be  no  doubt  that,  by  the  provisions  of  the  act  just  quoted,  the  land  would 
be  liable  for  the  remainder  of  the  purchase-money,  no  matter  to  what  purpose  it 
might  be  devoted.  It  is  charged  with  a  debt  which  can  only  be  discharged  by  pay- 
ment, voluntary  relinquishment,  or  the  acceptance  of  some  new  or  other  security. 
Has  there  been  any  substitution  of  a  new  security,  or  any  act  of  the  plaintiff  tending 
to  show  a  relinquishment  of  his  claim  to  hold  the  land  subsequent  to  the  mortgage? 
I  think  not.  The  additional  loan  and  the  new  mortgage  show  a  disposition  to  hold  the 
lot  for  the  debt,  and  in  point  of  law  the  execution  of  the  new,  and  the  satisfaction  of  the 
old,  mortgage  may  be  regarded  as  simultaneous  acts.  A  court  of  equity  will  not  lend 
its  aid  to  do  an  injustice,  and  assist  a  party  in  escaping  from  a  just  liability  which  he  has 
contracted.  The  authorities  which  have  been  cited  in  relation  to  the  vendor's  lien 
have  no  application  in  this  case ;  the  rights  of  the  parties  before  us  grow  out  of  the 
statute.  Treating  the  mortgage  as  a  mere  security  for  the  purchase-money,  it  is  evi- 
dent that  the  debt  could  not  be  lost  by  the  acceptance  of  a  new  mortgage  intended  to 
supply  the  old  one  and  secure  the  same  debt.  We  are  of  opinion  that,  while  the  land 
was  chargeable  for  the  purchase-money,  that  chaige  could  not  be  evaded  by  the  exe- 
cution of  any  new  mortgage  designed  to  secure  the  debt.  But,  at  the  same  time,  we 
are  of  opinion  that  no  more  than  the  actual  amount  of  the  purchase-money  and  inter- 
est remaining  due  can  be  made  out  of  the  lot ;  and  that  for  the  excess  plaintiff  must 
proceed  on  his  other  security,  or  against  the  party,  but  not  against  the  homestead.** 
The  doctrine  of  this  case  is  reaffirmed  in  Birrell  v.  Schie,  9  OaL  104. 
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and  that  the  rule  is  the  same  where  the  mirchase-monev  has  been 
advanced  by  a  third  person,  under  such  circumstances  that  the 
statute  extends  to  him  the  same  immunity.  It  was  so  held  where 
a  third  person  had  advanced  money  to  purchase  land,  and  bad 
taken  a  mortgage  on  this  land  as  his  security,  and  had  after- 
wards released  the  mortgage,  and  taken  security  under  a  deed  of 
trust,  covering  this  and  other  property.^  But  in  an  earlier  case 
in  that  state  A  had  purchased  land  of  B  on  a  credit,  executing 
his  notes  for  the  purchase-money,  and  B  had  sold  these  notes  to 
C,  and  C  had  adjusted  the  claim  with  A,  by  taking  a  note  to  him- 
self, which  he  had  assigned  to  D,  the  plaintiff  in  the  suit,  upon 
which  the  judgment  was  obtained.  It  was  held,  in  substance, 
that  the  new  note  did  not  carry  with  it  the  quality  of  a  note  for 
purchase-money  so  as  to  be  protected  by  the  statute.*  In 
Georgia,  where  a  promissory  note,  given  for  land  and  payable  to 
the  vendor  or  hearer^  passed  into  the  hands  of  a  third  person, 
and,  whilst  he  was  the  owner  thereof,  was  renewed  by  the  maker, 
and  the  new  note,  with  a  party  added  thereto  as  security,  was 
made  payable  to  the  holder  of  the  former  one,  this  was  held  not 
to  be  such  a  novation  of  the  original  contract  as  would  prevent 
the  homestead  laid  off  in  the  land  from  being  sold  to  satisfy  a 
judgment  founded  on  the  renewed  note.  ''The  bearer"  with 
whom  the  new  contract  was  made  was  a  party  to  the  old  contract, 
and  the  renewed  note  was,  equally  with  the  former  one,  a  note 
for  the  purchase-money.' 

*  Austin  V,  Underwood,  87  HI.  441. 

*  Phelps  V.  Conover,  26  Dl.  814. 

»  Wofford  V.  Ghiines,  68  Qa.  486.  "It  is  admitted,"  said  McCay,  J.,  "that  if  the 
renewal  had  been  to  the  original  payee,  though  a  security  was  added,  there  would  have 
been  no  such  novation  as  made  a  new  contract.  But,  when  the  renewal  was  made,  the 
note  belonged  to  the  bearer,  and  the  question  is,  Did  the  renewal  to  him  alter  the 
case?  We  think  not  The  note  was  payable  to  him.  He  was  contracted  with  in 
terms  at  the  giving  of  the  note.  This  has  been  formally  held  by  the  Supreme  Court 
of  the  United  States,  in  reference  to  the  jurisdiction  of  the  United  States  courts,  in 
suits  brought  by  holders  of  notes  payable  to  bearer.  And  this  is  a  fair  view  of  the 
nature  of  such  a  contract  The  maker,  in  terms,  contracts  to  pay  the  bearer.  When 
the  note  goes  into  the  hands  of  the  bearer,  he  is  the  party  to  it  If  it  be  renewed,  it 
is  renewed  with  one  of  the  parties  to  it,  and  the  renewal  is  simply  a  contract  fixing  a 
new  day  as  to  the  same  matter,  and  with  no  new  or  different  consideration.  No  new 
party  to  whom  the  obligation  is  due  is  introduced.    We  think,  therefore,  that  this  was 
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§  361.  Continued.  —  But  in  Minnesota,  under  a  statute  cre- 
ating an  exemption  of  personal  property  except  in  actions  for  the 
purchase-money  thereof,  ^  where  the  seller  of  an  article,  exempt 
under  the  statute,  took  a  note  therefor,  which  he  indorsed  to  a 
third  person,  and  such  holder  obtained  judgment  thereon  against 
the  purchaser  of  the  goods  as  maker  and  against  the  seller  as 
indorser,  and  the  seller  paid  the  judgment  and  brought  an  action 
against  the  purchaser  for  the  amount  so  paid,  in  which  he  caused 
the  aiticle  sold  to  be  seized  under  an  attachment,  it  was  held  that 
this  second  action  could  not  be  regarded  as  an  action  for  the 
pui'chase-money,  and  that  the  purchaser  could,  hence,  hold  the 
article  as  exempt.  The  reasons  given  by  the  court  for  so  hold- 
ing were  that  the  purchaser's  contract  as  maker,  and  the  seller's 
as  indorser,  were  merged  in  the  judgment  obtained  by  the 
•holder  as  a  superior  security.  The  court  said  that  when  the 
seller  paid  the  judgment  he  satisfied  and  extinguished  it,  but  he 
did  not  thereby  become  the  owner  of  it,  nor  the  owner  of  the 
note  or  of  the  original  indebtedness  evidenced  by  the  note.  But 
such  payment  conferred  upon  the  seller  a  right  of  action,  as  payee 
and  indorser,  against  the  purchaser,  the  maker,  as  in  assumpsit 
for  money  paid,  to  the  extent  of  the  principal  and  interest  of  the 
note,  and  not  for  the  purchaser's  original  indebtedness  for  the 
articles  sold,  which  had  lost  its  character  as  such  indebtedness 
and  become  merged  in  the  judgment  obtained  by  the  holder  of 
the  note.*    The  Supreme  Court  of  Michigan  has  lately  decided 

no  such  novation  as  made  this  a  new  deht  not  in  existence  in  July,  1868,  at  the  adop- 
tion of  the  homestead  law."  In  a  late  case  in  Ohio  it  is  held  that  a  vendor^s  lien  may 
he  enforced  hy  a  judgment-creditor  of  the  vendor.  The  premises  in  question  were 
homestead.    Edwards  v,  Edwards,  24  Ohio  St.  402. 

1  Gen.  Stat  Minn.,  ch.  66,  JJ  269,  280. 

^  Harlev  o.  Davis,  16  Minn.  487.  I  have  thus  stated  the  reasoning  of  the  court  at 
length,  hecause  I  do  not  wish  to  he  thought  unfair  in  expressing  the  opinion  that  it  is 
wholly  destitute  of  force,  and  that  the  result  arrived  at  is  equally  destitute  of  justice. 
The  court  mistook  the  evidence  of  the  deht  for  the  deht  itself.  It  was  not  the  debt 
which  was  merged  in  the  judgment  ohtained  hy  the  holder  of  the  note,  hut  it  waa  the 
note  —  the  evidence  of  the  deht  This  note,  which  was  merely  a  security  for  a  debt, 
was,  in  the  language  of  the  court,  '*  merged  in  the  judgment  as  the  superior  security.'* 
It  was,  therefore,  merely  an  exchange  of  securities,  and  this,  as  already  seen,  does 
not  alter  the  character  of  the  debt  itself.  In  the  light  of  these  decisions,  the  reason 
given  by  the  court  seems  %  mere  subtlety,  which  resulted  in  defeating  the  express 
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WIFE  NEED  NOT  CONCUR  IN  MORTGAGE.        §  362 

that  a  transferee  of  a  note  given  for  the  purchase  price  of  the 
property  is  not  entitled  to  claim  that,  as  to  his  judgment  on  such 
note,  the  property,  though  otherwise  exempt,  is  liable  to  execu- 
tion by  virtue  of  the  exception  in  favor  of  purchase-price  claims. 
It  is  not  admissible,  for  the  purpose  of  bringing  a  case  within  this 
exception,  to  trace  the  original  cousideration  through  successive 
changes  and  substitutions.^ 

5.  Consequences  which  flow  from  Vendor* a  Preference  over  the  Homestead. 

§  362.  Wife  need  not  concur  in  Mortgage  to  seenre  Pur- 
cliase-money.  —  It  follows  that  a  mortgage  of  the  homestead  by 
the  husband,  the  wife  not  joining  therein,  which,  because  of  the 
non-concurrence  of  the  wife,  would  be  ineffectual  to  waive  the 
homestead  right  in  favor  of  an  ordinary  debt,  is  a  good  mortgage 
where  the  debt  secured  is  unpaid  purchase-money,  since,  as  to  a 
debt  of  this  kind,  there  is  no  homestead  exemption^  Besides,  it  is 
said  that  such  a  mortgage  must  of  necessity  hav^  priority  over  the 
homestead  claim,  for  the  reason  that  such  a  claim  **  could  not  be 
made  until  after  the  purchase  was  effected  ; '  and,  if  executed  sub- 
seqv^itly  to  the  declaration  of  homestead,  it  would  be  held  by 
any  coui-t  in  which  it  might  be  foreclosed,  upon  the  plainest 
principles  of  equity,  to  have  priority  over  the  homestead  claim, 
unless  the  court  was  prepared  to  hold  that  the  act  was  a  legisla- 
tive device  to  enable  purchasers  to  swindle  vendors."*  There 
is,  however,  an  ill-considered  case  in  Texas  holding  that,  where 
the  husband  executes  a  mortgage  for  the  purchase-money  of  the 
land,  his  wife  not  joining,  and  at  the  same  time  gives  personal  se- 

proyision  of  a  statute  which  was  framed  to  prevent  a  result  so  unconscionable  as  that 
the  purchaser  of  an  article  should  keep  and  enjoy  the  article  itself^  and  withhold  from 
the  seller  the  purchase-money.    See,  also,  Perrin  v,  Sargent,  83  Yt  S4. 
1  Shepard  v.  Cross,  88  Mich.  96. 

*  Nichols  V.  Overacker,  16  Kan.  69 ;  Dillon  v.  Byrne,  6  CaL  456 ;  Carr  v,  Caldwell, 
10  Cal.  885 ;  Peterson  v,  Homblower,  88  Cal.  275 ;  Hopper  v.  Parkinson,  6  Nev.  238 ; 
Amphlett  v,  Hibbard,  29  Mich.  298;  Barnes  v.  Gay,  7  Iowa,  26;  Christy  r.  Dyer,  14 
Iowa,  488 ;  and  other  cases. 

*  Dtctum  of  Rhodes,  J.,  in  Peterson  r.  Homblower,  88  Cal.  275 ;  so  held  in  Hopper 
r.  Parkinson,  6  Nev.  283,  288.  Compare  Christy  v.  Dyer,  14  Iowa,  441 ;  Thurston  r. 
Maddocks,  6  Allen,  427. 

*  Rhodes,  J.,  in  Peterson  v.  Homblower,  88  Cal.  275 ;  quoted  with  approbation  in 
Hopper  9.  Parkinson,  5  Nev.  288. 
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curity  thei*efor,  the  mortgage  yields  to  the  vendee's  right  of  home- 
stead.^ This  decision  the  court  attempts  to  support  by  the  familiar 
principle  that,  where  the  vendor  of  land  takes  personal  security 
from  the  vendee,  he  is  held  to  waive  his  vendoi*  '5  lien  —  a  sugges- 
tion which  is  without  force,  for  the  vendor's  preference  over  the 
homestead  does  not,  in  Texas,  depend  on  the  existence  of  a 
vendor's  lien,  but  is  declared  by  statute.  But,  if  it  did,  the  tak- 
ing of  a  mortgage  on  the  land  sold  clearly  negatives  an  intention 
on  the  part  of  the  vendor  to  waive  his  lien. 

§  363.  Husband's  Mortgage  for  Pnrcliase-inoney  and  other 
Indebtedness. — Where  a  husband  and  wife  executed  a  mortgage 
for  the  purchase-money  of  a  homestead,  and  also  to  secure  other 
indebtedness  not  privileged  as  against  the  homestead,  and  after- 
wards a  portion  of  the  mortgage  debt  was  paid  and  the  mortgage 
surrendered,  and  a  new  mortgage  for  the  balance  executed  by  the 
husband  dlone^  it  was  held  that  the  mortgagee  could  enforce  his 
lien  against  the  homestead  for  so  much  of  the  indebtedness  as 
consisted  of  purchase-money  and  interest  thereon,  but  not  for  the 
balance.*  In  such  a  case,  under  the  Kansas  practice,  the  proper 
form  of  the  judgment  to  be  entered  is  said  to  be  a  personal  judg- 
ment against  the  mortgagee  for  the  full  amount  of  the  note,  with 
interest,  and  a  finding  as  to  what  amount  constitutes  purchase- 
money,  with  the  interest  thereon,  and  then  a  decree  that  such 
amount  is  a  lien  upon  the  homestead  premises.' 

§  364.   Wife's  Sole   Mortgage  for  Purchase-money. — The 

converse  seems  also  true.  If  the  wife  purchases  property  in  her 
own  name,  and  executes  a  mortgage  for  the  purchase-money 
without  her  husband  joining,  it  will  be  a  good  mortgage.*  And 
where  a  married  woman,  having  a  separate  estate,  executed  a 
mortgage  thereon  to  sepure  the  payment  of  the  sum  of  $8,000 
loaned  to  her,  and  made  an  affidavit  on  the  back  of  the  mortgage 
that  the  money  was  to  be  used  for  the  payment  of  the  purchase- 
money  due  for  the  property,  and  it  appeared  that  the  money  was 

J  Cannon  v.  Bonner,  88  Texas,  487. 
«  Pratt «.  Topeka  Bank,  12  Kan.  570. 
»  Ibid. 
*  Andrews  v,  Alcorn,  18  Kan.  859. 
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loaned  ou  the  faith  of  that  sworn  statement,  it  was  held  that  she 
was  estopped  from  controverting  the  facts  stated  in  her  affidavit, 
on  an  application  for  homestead  exemption,  under  the  Georgia 
Homestead  Act  of  1868,  as  against  the  mortgagee.  ^*  To  allow 
her  to  claim  a  homestead  exemption  under  the  seventh  section  of 
the  act,  as  against  the  moi*tgagee,  would  be,  to  speak  in  the 
mildest  terms,  a  legal  fraud."  ^ 

§  365.  Husband  may  renounce  Pnrchasey  or  bny  outstand- 
ing Title.  -T-  It  results  from  the  foregoing  that  the  wife  cannot 
interfere  with  the  husband  in  arranging  for  the  payment  of  the 
purchase-money;  and  it  has  been  said  that  he  can,  if  he  sees 
proper  to  do  so,  renounce  and  surrender  the  land,  unless  his 
conduct  is  tainted  by  fraud.*  Or,  he  may  buy  in  an  outstanding 
title  to  the  homestead  premises  on  credit,  and  the  consideration 
agreed  to  be  paid  for  it  will  be  privileged  against  the  homestead 
as  purchase-money.  **  The  design  of  the  framers  of  the  home- 
stead law,*'  says  the  court,  **  manifestly  was  to  secure  a  home  to 
the  wife  and  children  of  the  debtor.  It  was  for  their  protection 
more  than  his.  But,  the  title  being  usually  vested  in  the  hus- 
band, he  must  be  treated  as  acting,  at  least  to  some  extent,  as 
their  trustee  for  the  protection  of  this  right,  which  has  been  cast 
by  the  law  upon  the  wife  and  children ;  and,  by  virtue  of  his 
relation  to  their  rights,  he  is  necessarily  vested  with  the  power 
to  perform  all  acts  necessary  to  secure  the  title,  and  thus  effectu- 
ate the  design  of  the  statute.     He  is,  therefore,  authorized,  when 

*  Laihrop  v.  Soldiers'  Loan  and  Building  Association,  i5  Ga.  488,  Warner,  C.  J. 

"  Burford  v.  Rosenfield,  87  Texas,  46.  What  fraud  the  court  mean  by  the  above 
expression,  the  obscure  opinion  does  not  make  clear.  *'So  long  as  the  property  in 
controversy  remained  the  homestead  of  the  family,  it  could  not  be  sold  without  con- 
sent of  the  wife,  except  for  the  payment  of  the  purchase-money."  Walker,  J.,  in 
Morrill  v.  Hopkins,  86  Texas,  686.  In  the  same  state  it  has  been  held  that  an  adminis- 
trator who,  without  an  order  of  the  court,  discharges  a  vendor's  lien  on  property  set 
apart  to  the  children  of  the  deceased  as  a  homestead,  must  account  for  the  money  thus 
advanced;  first,  because  it  could  not  be  seen  that  such  an  advance  was  "beneficial  to 
the  estate,*'  within  the  meaning  of  section  5706  of  Paschal's  Digest  of  Laws ;  and, 
second,  because  he  acted  without  authority  of  the  court  But  the  question  whether  a 
fUnd  belonging  to  general  creditors  could,  in  a  proper  proceeding,  be  diminished  in 
order  to  discharge  such  a  lien  was  held  not  presented  by  the  case.  MuUins  o.  Yar- 
borough,  44  Texas,  14. 
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necessary,  to  purchase  an  outstanding  title  for  the  purpose  of 
securing  the  enjoyment  of  the  right ;  and,  when  he  has  made  such 
a  purchase,  it  will  be  presumed  to  have  been  necessary ;  but  this 
presumption  may  be  rebutted  by  the  wife,  upon  showing  that  she 
or  her  husband  owned  the  paramount  title  when  the  outstanding 
title  was  acquired.  If  the  wife  shall  show  that  the  real  title  was 
so  held  at  the  time  the  outstanding  title  was  obtained,  then  the 
consideration  agreed  to  be  paid  will  not  be  regarded  as  purchase- 
money  so  as  to  subject  the  land  to  its  payment.  On  the  con- 
trary, if  the  wife  fail  to  show  that  the  paramount  title  was  already 
held,  then  it  must  be  considered  that  the  money  agreed  to  be 
paid  for  the  subsequently-acquired  title  is  purchase-money  within 
the  statute.  The  husband  being  the  head  of  the  family,  the  pre* 
sumption  is  that  he  acts  for  their  benefit  when  he  acquires  or 
perfects  a  title  to  the  homestead.  When  already  in  possession 
under  a  defective  title,  he  may,  with  or  without  the  consent  of 
the  wife,  acquire  an  outstanding  title  on  credit ;  and  the  husband 
cannot,  but  the  wife  may,  deny  that  it  was  paramount.  And,  until 
it  appears  that  such  a  title  was  not  acquired,  the  consideration 
agreed  to  be  paid  will  be  treated  as  purchase-money.*'  ^ 

§  366.  But  cannot  eharge  Homestead  with  additional  Bur- 
dens.—  It  also  results  that,  when  the  property  purchased  has 
acquired  this  character,  it  is  not  competent  for  the  purchaser, 
without  consent  of  his  wife,  to  create  an  additional  charge  upon 
the  land  in  favor  of  the  vendor,  as  by  agreeing  to  pay  interest 
in  addition  to  the  purchase-money.* 

§  367.  Surety  on  Note  for  Porchase-money.  —  Under  a  stat- 
ute exempting  certain  property  from  execution,  but  providing 
that  <<  such  exemption  shall  not  extend  to  any  execution  issued 
on  a  demand  for  the  purchase-money'*  of  such  property,'  it  has 
been  held  that,  if  A  purchases  a  horse  of  B,  and  gives  his  note 
therefor,  on  which  C  has  placed  his  name  as  surety,  the  liability 

1  Gassell  v.  Boss,  88  HI.  257. 

*  McHendry  v.  BeiUy,  18  Gal.  7& 

•  Laws  N.  T.  1842,  ch.  167,  2  1. 
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of  C  is  not  a  liability  for  purchase-money,  and,  as  against  an 
execution  founded  thereon,  he  may  claim  his  exemption,  although 
A  cannot.* 

§  368.  Liien  for  Purehase-money  on  !Land  no  Effect  on 
Crop.  —  A  judgment  for  the  purchase-money  of  land,  where  the 
land  has  been  sold  for  its  satisfaction,  but  does  not  fully  discharge 
the  debt,  is  not  such  an  incumbrance  or  lien  on  the  crop  made  on 
the  premises,  which  was  matured  and  gathered  before  the  levy 
on  the  land,  as  will  defeat  the  right  of  the  family  of  the  vendee 
to  the  crop  as  an  exemption,  under  the  homestead  and  exemption 
law  of  Georgia.* 

ARTICLE  V. — Debts  oontbacted  nc  removino  Incumbrances. 

§  370.   Constmction  of  Provision  in  Georgia  Constitution.  — 

The  Constitution  of  Georgia,  adopted  in  1868,*  and  the  home- 
stead law  of  that  state  founded  thereon,*  after  defining  the  home- 
stead exemption,  provide  that  <*  no' ministerial  officer  within 
this  state  shall  ever  have  jurisdiction  or  authority  to  enforce  any 
judgment,  deci'ce,  or  execution  against  said  property  so  set 
apart  —  including  such  improvements  as  maybe  made  thereon 
from  time  to  time  —  except  for  taxes,  money  borrowed  and  ex- 
pended in  the  improvement  of  the  homestead,  or  for  purchase- 
money  of  the  same,  and  for  labor  done  thereon  or  material 
furnished  therefor,  or  removal  of  incumbrances  thereon.^'  Not- 
withstanding this  plain  and  unequivocal  language,  the  Supreme 
Court  of  that  state  started  out  by  holding  that  this  ordinance  and 
statute  cut  up  by  the  roots  mortgages  placed  on  the  property 
prior  to  its  passage,  unless  such  mortgages  were  given  for  unpaid 
purchase-money  —  holding  that  ordinaiy  mortgages  were  not 
within  any  of  the  above  exceptions,  although  they  had  pre- 
viously passed  to  judgment  of  foreclosure.*    This  extraordinary 

1  Davis  V.  Peabody,  10  Barb.  91. 
>  Johnson  v.  Holmes,  49  Ga.  865. 
»  Art  7,  {  1 ;  Code  Ga.  1878,  {  6186. 

*  Code  Ga.  1878,-  {  2002. 

*  Chambliss  v.  PhelpSi  89  Gu.  886.  Warner,  J.,  dissented,  holding  that  a  mortgage 
other  than  for  purchase-money  was  an  *'  incumbrance"  under  the  statute,  which  the 
debtor  waa  bound  to  discharge  before  he  would  be  entitled  to  his  homestead. 
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doctrine  was  overthrowu,  as  we  have  already  seen,  by  the  Su- 
preme Couit  of  the  United  States,  in  Gunn  v.  Barry,*  So  that 
Charabliss  v.  Phelps  continues  to  have  impoi'tance  only  as  deter- 
mining that  a  mortgage  not  given  for  purchase-money,  or  other 
privileged  debt,  is  not  within  the  exception*  concerning  the  re- 
moval of  incumbrances.  But,  while  thiis  holding  that  a  preto- 
isting  mortgage  which  had  passed  into  judgment  was  not  privi- 
leged as  against  the  homestead,  the  court  at  the  same  time  held 
that  a  debt  contracted  in  paying  off  such  a  mortgage  would  be  * — 
which,  at  first  blush,  seems  absurd  ;  but,  of  course,  if  the  incum- 
brance so  removed  had  been  superior  to  the  right  of  homestead 
at  the  time  when  it  was  removed^  a  debt  incurred  m  its  removal 
would  necessarily  be  privileged ;  and  in  a  subsequent  case  the 
court  so  ruled.'  Upon  this  ground  the  judgment  in  the  former 
case  seems  reasonable ;  for  the  debt  was  contracted  in  1859,  in 
discharging  an  incumbrance  which  bound  the  homestead  by  the 
law  as  it  then  stood,  and  under  which  the  homestead  was  about 
to  be  sold.  So,  in  the  second  case,  the  mortgage  was  given  to 
discharge  a  prior  mortgage  which  bound  the  homestead,  namely, 
a  mortgage  for  purchase-money.  At  length  the  court,  in  another 
case,  succeeded  in  reaching  the  manifest  meaning  of  the  constitu- 
tional provision,  by  declaring  that  **it  means  an  incumbrance, 
not  in  name,  but  fact ;  an  incumbrance  which,  unless  removed, 
would  sell  the  homestead.'** 


ARTICLE  "VT. — Liens  foe  the  Creation,  Impbovbment,  and  Pres- 
ervation OP  THE  Property  —  Mechanic's,  Furnisher's,  Land- 
lord's, AND  Laborer's  Preferences. 

§  372.  Reason  and  Policy  of  excepting  Mechanic's  Liiens, 
etc.  —  Under  various  homestead  and  exemption  laws,  debts  con- 
tracted in  creating,  improving,  or  preserving  homestead  or  other 

»  16  WaU.  610. 

«  Kelly  r.  Stephens,  89  Ga.  466. 

>  Hawks  V.  Hawks,  46  Ga.  204. 

*  Griffin  V,  Troutlen,  48  Gtu  148.  "  The  stream,"  said  the  court  in  this  case,  "  cannot 
rise  higher  than  the  fountain.  It  would  seem  to  he  ahsurd  to  say  that,  if  a  deht  exist 
which  is  not  a  good  incumhrance  on  the  homestead,  a  deht  contracted  to  pay  that 
shall  he  a  good  incumhrance." 
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exempt  property  —  as  where  the  demand  is  upon  a  mechanic's, 
laborer's,  or  furnisher's  lien  for  work  done  or  materials  fur- 
nished— are  privileged.^  The  benevolent  policy  which  has  mani- 
fested itself  ill  the  enacting  of  laws  exempting  from  execution  in 
the  hands  of  poor  debtors  certain  necessary  aiticles  of  personal 
property,  has  excepted  from  the  operation  of  such  laws  debts  due 
for  the  hire  of  clerks,  mechanics,  laborers,  and  servants.^  Leav- 
ing out  of  view  this  privilege  accorded  to  laborers  in  favor  of 
their  wages,  it  is  obvious  that  the  former  class  of  liens  is  essen- 
tially the  same  as  liens  for  purchase-money,  and  ought  to  be 
governed  by  the  same  principles.  There  is  no  difference  what- 
ever, in  substance,  between  a  debt  due  to  A,  who  has  provided 
me  with  the  land  on  which  1  have  erected  my  dwelling,  and  a 

^  Alabama — Am  to  homestead  and  peHonal  property  exemptions,  Code  1S76,  {  2822. 
Arizona — As  to  homestead,  Comp.  Laws  1871,  ch.  87,  {  2.  Arkansas — As  to  home- 
stead, Stat  1874,  ch.  56,  J  2625.  California— As  to  homestead,  Civil  Code,  889,  2 1241. 
Dakota — As  to  homestead.  Bey.  Code  1877,  p.  188,  {  4.  Oeoigia— As  to  homestead, 
and  also  for  money  borrowed  and  expended  in  the  improvement  of  the  homestead, 
Code  1878,  J  2002.  Illinois — As  to  homestead  and  personal  property  exemptions, 
Rev.  Stat  1877,  ch.  52,  {  8.  Indiana— As  to  homestead,  2  Stat  1876,  ch.  11,  {  4. 
Iowa — As  to  homestead,  Code  1878,  {  1991.  Kansas — As  to  homestead,  Gkn.  Stat 
1868,  ch.  38,  {  1 ;  Const,  art  16,  {  9.  Maine— As  to  homestead,  Rev.  Stat  1871,  ch. 
81,  2  68.  Minnesota — As  to  homestead,  1  Biss.  Stat  at  Large,  ch.  32,  title  5,  J  166. 
Mississippi — As  to  homestead  and  personal  property  exemptions,  Bev.  Code  1871, 
i  2142.  Montana— As  to  homestead.  Laws  1872,  p.  84,  2  262.  New  Hampshire— As 
to  homestead.  Gen.  Stat  1867,  ch.  124,  {  18.  Nevada — As  to  homestead,  1  Comp. 
Laws  1873,  p.  61,  {  187.  North  Carolina — As  to  homestead  and  personal  property 
exemptions,  Battle's  Bev.  1878,  ch.  55,  {  1.  South  Carolina — As  to  homestead,  Const 
1868,  art  2,  2  82.  Tennessee— As  to  homestead,  1  Stat  1871,  2  2114  a.  Texas— As 
to  homestead.  Const,  art  12,  2  16>  Vermont — As  to  homestead.  Gen,  Stat  1862 
(App.  1870),  ch.  68,  2  18.  Virginia — As  to  homestead  and  personal  property  exemp- 
tions. Code  1878,  ch.  188,  2  1.  Wisconsin— As  to  homestead,  2  Bev.  Stat  1871,  p. 
1549,  2  24.  As  to  the  enforcement  of  such  a  lien,  see  Murray  v.  Bapley,  80  Ark.  568. 
In  case  of  double-house  erected  on  adjoining  lots,  see  Bdwards  v.  Edwards,  24  Ohio 
St  402. 

'  Arkansas — As  to  homestead;  "for  labor  performed  for  the  owner  thereof^"  Stat 
1874,  ch.  56,  2  2625.  Illinois — As  to  personal  property,  "when  the  debt  or  judgment 
is  for  the  wages  of  any  laborer  or  servant,''  Bev.  Stat  1877^  ch.  52,  2  16.  Kansas — 
As  to  personal  property,  "for* the  wages  of  any  clerk,  mechanic,  laborer,  or  servant," 
Gen.  Stat  1868,  ch.  88,  2  6.  Nebraska — As  to  homestead  and  personal  property. 
Gen.  Stat  1878,  ch.  57,  2  ^22.  New  York — As  to  personal  property;  ** for  work  and 
labor  performed  in  a  family  as  a  domestic,"  4  Stat  at  Large,  2d  ed.,  ch.  107,  p.  685. 
West  Viiginia — As  to  personal  property;  "labor  performed  in  a  family  as  a  domes- 
tic," Code  1868,  ch.  41,  2  28.  Dakota — As  to  personal  property ;  claim  "for  laborer's 
or  mechanic's  wages,"  Bev.  Code  1877,  p.  570,  2  832. 
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debt  due  to  B,  who  has  fiii*ni8hed  the  matei*ials  to  build  it,  and  a 
debt  due  to  C,  whose  labor  has  built  it.  If,  then,  the  courts,  on 
general  principles  of  equity,  are  prepared  to  say  that  they  will 
not  permit  me  to  enjoy  a  homestead  exemption  as  against  A 
until  I  have  paid  him  for  the  property,^  they  ought,  upon  the 
same  principles,  to  say  that  I  shall  not  be  permitted  to  hold  my 
dwelling  exempt  as  against  B  and  C  until  I  have  paid  them  for 
erecting  it. 

§  373.  A  contrary  Policy  in  Minnesota. — But  this  question 
was  presented  in  Minnesota,  in  the  absence  of  a  statute  creating, 
as  against  the  homestead  exemption,  any  reservation  in  favor  of 
mechanics  and  material-men ;  and  the  court  held  otherwise,  on 
the  ground  that  **the  purchase  of  materials  to  be  used  in  the 
erection  or  repairing  of  a  house,  on  land  claimed  and  occupied 
as  a  homestead,  cannot  be  considered  as  a  waiver  of  the  home- 
stead right  secured  by  the  statute ; "  and  that  the  debt  due  the  me- 
chanic was  not  a  part  of  the  purchase-money  of  the  homestead 
property.  It  was  *'  no  more  a  part  of  the  purchase-money  than 
the  price  of  a  fruit-tree  or  fence-post  used  in  the  improvement  of 
the  property  would  be."  *  Soon  after  the  decision  in  the  former 
case  the  Legislature  of  Minnesota  passed  an  amendment  to  their 
Homestead  Exemption  Act,  reading  as  follows :  **  Such  exemption 
shall  not  extend  to  any  contract  for  a  lien,  or  upon  which  a  lien 
would  arise  under  the  lien  laws  of  this  state,  for  work  done  or 
material  furnished  in  the  erection  or  repair  of  a  dwelling-house, 
or  other  building,  on  said  land.*"  Nothing,  it  should  seem, 
could  be  wanting  to  make  plain  the  meaning  of  this  statute. 
The  puipose  of  the  Legislature  undoubtedly  was  to  repeal  the 
rule  declared  by  the  Supreme  Court  in  Cogel  v.  Mickow,  and  to 
provide  that,  in  a  case  where  a  mechanic  or  material-man  would 
otherwise,  under  existing  laws,  be  entitled  to  a  lien,  he  should 
not  be  depnved  of  it  under  the  plea  of  homestead  exemption. 


>  Farmer  v.  Simpson,  6  Texas,  808 ;  Stone  v,  Darnell,  20  Texas,  14 ;  Shepherd  v. 
White,  11  Texas,  846 ;  Barnes  v.  Gay,  7  Iowa,  26 ;  Christy  v.  Dyer,  14  Iowa,  488 ;  Bur- 
nap  V.  Cook,  16  Iowa,  149 ;  Cole  v.  Gill,  14  Iowa,  527 ;  Skinner  v.  Beatty,  16  Cal.  156. 

*  Cogel  V.  Mickow,  11  Minn.  478;  Smith  v.  Lackor,  28  Minn.  454. 

»  Minn.  Laws  1869,  ch.  26. 
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And,  as  it  is  in  the  highest  degree  inequitable  that  a  man  who 
has  built  the  house  of  another,  or  furnished  materials  to  build  it, 
should  be  denied  payment  therefor,  while  the  debtor  is  permitted 
to  retain  and  enjoy  the  specific  article  which  his  creditor's  labor  or 
money  has  created,  it  is  difficult  to  understand  upon  what  ground 
a  court  could  refuse  to  give  eflfect  to  such  a  statute.  But  the  Su- 
I^reme  Court  of  Minnesota  did  refuse  to  give  effect  to  it,  upon  the 
novel  ground  that,  in  the  particular  case,  there  had  been  no 
express  contract  for  a  lien  ;  that  a  mechanic's  lien  is  a  creature  of 
statute  merely  ;  that  a  mere  contract  for  the  purchase  of  certain 
materials  to  be  used  in  the  erection  of  a  building  is  not  ''  a  con- 
tract for  a  lien"  within  the  meaning  of  the  statute,  nor  one 
*'  under  which  a  lien  would  arise  under  the  laws  of  this  state  ;  *' 
and  that,  if  the  law  were  susceptible  of  the  contrary  construction, 
it  would  be  unconstitutional.^  But,  if  the  property  on  which  the 
building  was  erected  was  not  a  homestead  at  the  time  when  the 
lieu  of  the  mechanic  or  material-man  attached,  the  fact  that  it 
became  such  after  the  lien  attached  would  not  deprive  the  claimant 
of  his  lien.* 

§  374.  Power  of  Husband  to  charge  Homestead  for  Im- 
provements.— In  those  states  where  the  statutes  forbid  the  alien- 
ation or  incumbering  of  the  homestead  except  with  the  consent 
of  the  wife,  expressed  by  deed  formally  acknowledged,  there  is 
some  ground  for  the  conclusion  that  the  husband  cannot  charge 
it  with  the  costs  of  improvements  without  the  consent  of  the  wife, 
expressed  with  equal  formality.  It  seems  a  sound  view  that 
what  a  statute  prohibits  a  man  from  doing  directly  the  courts 
will  not  by  construction  permit  him  to  do  indirectly ;  and  if  the 
husband  could,  without  the  consent  of  the  wife,  charge  the  family 
homestead  for  improvements,  an  improvident  husband  could 
easily  make  this  right  the  means  of  alienating  it  altogether. 
"  Improvements,  worthless  to  the  family,  might  become  an  assur- 
ance of  title  as  effectual  as  a  deed  properly  executed  and  acknowl- 
edged ;    or  their  very  poverty,  the  strongest  reason  why  the 

^  Coleman  v.  Ballandi,  22  Minn.  144 ;  ante,  {  16. 

«  Tuttle  V,  Howe,  14  Minn.  145;  Potshuisky  v.  Krempkan,  26  Texas,  309;  Pope  v. 
Graham,  44  Texas.  198. 
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family  should  be  secured  the  small  pittance  allowed  them  by  law, 
might  occasion  its  loss  ;  or  the  husband,  by  whose  wrongful  con- 
nivance the  occupant  had  entered,  might  withhold  the  means  of 
compensating  for  them,  and  thus  give  effect  to  his  original 
wrong."  ^  In  accordance  with  this  view,  where  the  husband, 
without  the  consent  of  the  wife,  entered  into  a  contract  for  the 
sale  of  a  portion  of  their  homestead  premises,  aiid  put  the 
purchaser  into  possession  thereunder,  and  the  purchaser  made 
valuable  improvements  thereon,  and  the  husband  brought  an 
action  and  recovered  judgment  for  the  premises  on  the  ground 
that  they  were  a  part  of  the  hotiaestead,  the  court  at  the  same 
time  giving  judgment  in  favor  of  the  purchaser  on  a  plea  in 
reconvention  for  the  value  of  the  improvements,  it  was  held  error 
to  withhold  a  writ  of  possession  until  such  judgment  should  be 
paid.^  So,  in  Iowa,  the  fact  that  a  judgment  was  for  work  and 
materials  upon  the  homestead  of  the  defendant  would  not  make 
it  liable  to  sale  therefor,  except  as  for  a  mechanic's  lien,  enforced 
as  such,  in  the  manner  provided  by  statute.* 

§  375.  Meaning  of  the  Term  **  Improvement."  —  What  is  an 
**  improvement ^^^  within  the  meaning  of  statutes  of  this  descrip- 
tion? Something,  it  seems,  having  the  character  of  a  fixture. 
Under  a  constitutional  provision  creating  a  homestead  exemption, 
but  excepting  from  its  operation  **  obligations  contracted  for  the 
erection  of  improvements  thereon,"  *  it  was  held  that  a  debt  con- 
tracted for  a  portable  engine,  purchased  by  two  partners  and 
used  on  the  land  claimed  as  exempt,  to  supply  motive  power  for 
a  cotton-gin  —  one  of  the  partners  having  no  interest  in  the  land, 
and  the  other  being  a  tenant  in  common  thereof  with  his  sister  — 
was  not  privileged,  because  the  engine  was  not  a  part  of  the  free- 
hold, but  personalty,  and  subject  to  the  partnership  debts. 
Nothing,  it  seems,  can  be  deemed  an  improvement,  within  the 
meaning  of  such  a  provision,  that  is  not  attached  to  the  freehold 
as  a  fixture."* 

1  Kckhardt  v.  Schlecht,  29  Texas,  129, 184. 

«  Ihid. 

»  Delavan  v,  Pratt,  19  Iowa,  429,  482. 

*  Const.  Ark.  1868,  art.  12,  \  8. 

•  Greenwood  r.  Maddox,  27  Ark.  660. 
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§  376.  Factor's  Lrien  in  Georgia.  —  Under  a  statute  in  Geor- 
gia,^ ^^  factors^  merchants,  landlords,  dealers  in  fei-tilizers,  and  all 
other  persons  furnishing  supplies,  money,  fanning  utensils,  or 
other  articles  of  necessity  to  make  crops,*'  have  the  right,  by 
written  contract,  **  to  secure  themselves  from  the  crops  of  the 
year  in  which  such  things  are  done  or  furnished.'*  The  liens 
thus  created  are  declared  to  be  superior  in  rank  to  all  other  liens^ 
except  liens  for  taxes,  the  general  and  special  liens  of  laborers, 
and  the  special  liens  of  landlords,  to  which  they  shall  be  inferior. 
Recollecting  that  the  doctrine  of  the  Supreme  Court  of  Georgia 
is  that  the  homestead  —  in  which  term  the  personal  property 
exemption  is,  in  that  state,  loosely  included  —  is  in  the  nature 
of  an  incumbrance  upon  the  estate,  we  are  prepared  for  the 
conclusion  that  the  **  factor's  lien"  created  by  this  statute  takes 
precedence  of  any  exemption  to  which  the  family  may  be  entitled 
under  the  exemption  law.  The  Georgia  court,  however,  places 
this  conclusion  upon  the  more  refined  ground  that  supplies  fur- 
nished by  a  factor  or  merchant  to  a  planter,  to  enable  him  to 
make  a  crop,  are  in  the  nature  of  **  materials  furnished  therefor," 
which  constitutes  one  of  the  exceptions  named  in  that  section  of 
the  Constitution  of  Georgia^  which  guarantees  a  homestead 
exemption;  or,  in  the  nature  of  purchase-money — another  ex- 
ception.' 

§  377.  I^andlord's  liien. — In  Georgia  a  landlord's  lien  for 
rent  is  superior  to  any  exemption  which  may  be  claimed  by  the 
tenant  or  his  wife  out  of  the  crop  grown  on  the  demised  premises, 
or  out  of  its  proceeds  when  sold.*    The  reason  given  for  this  rule 

1  Rev.  Code  1873,  §  1978. 

«  Const  Ga.  1868,  art.  7,  J  1 ;  Code  Ga.  1873,  p.  925,  2  6186. 
•  •  Tift  V.  Newsom,  44  Gku  600.  "A  homestead  of  realty,"  said  Montgomery,  J.,  "is 
certainly  liable  for  *  money  borrowed  and  expended  in  the  improvement  of  the  home- 
stead,' and  *for  labor  done  thereon,'  and  *  material  furnished  therefor,'  and  'for  the 
purchase-money  of  the  same.'  Upon  what  better  foundation  does  the  exemption  of 
personalty  rest?  None  is  perceived.  If  none  exists,  it  follows  that  it  must  be  liable 
for  the  *  material  fUmished  therefor.'  And,  certainly,  provisions  furnished  to  make 
the  crop  may  be  well  considered  as  of  this  last-mentioned  class.  The  money  expended 
in  the  purchase  of  such  provisions  not  only  vests  the  title  to  the  crop  in  the  planter,  but 
actually  creates  the  crop.    It  may  at  leoBt  be  said  to  be  in  the  nature  of  purchase- 


money." 


♦  Davis  V,  Meyers,  41  Ga.  95;  Taliaferro  r.  Pry,  41  Ga.  622;  Harrell  v.  Fagan,  43 
Ga.  339. 
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is  that  "  neither  the  crop  nor  the  money  for  which  it  is  sold  is 
legally  or  equitably  the  property  of  the  tenant  until  the  rent  is 
paid,"  and  because  *<  the  landlord  may  follow  either  till  his  claim 
is  satisfied."  ^  **  It  would  be  manifestly  unjust,  and  violative  of 
the  rules  of  law,  to  permit  parties  to  use  the  property  of  another, 
under  a  contract  for  rent,  and  then  claim  the  proceeds,  in  kind 
or  in  cash,  othenvise  invested,  without  first  settling  with  the 
landlord  for  the  use  and  occupancy  of  his  property."*  The  rent, 
is  said  to  be  in  the  nature  of  the  purchase-money  of  the  crop,  and, 
therefore,  included  in  the  exception  of  the  Constitution.'  In  South 
Carolina  there  is  a  statute  exempting  from  execution,  to  every 
person  **  not  being  the  head  of  a  family,"  one-third  of  the  yearly 
products  or  earnings  of  the  land  cultivated  by  him.  It  was  in- 
tended as  an  exemption  in  lieu  of  homestead  to  laborers  without 
families.  It  does  not  apply  to  '*  an  obligation  contracted  in  the 
production  of  the  crop,"  and,  hence,  cannot  be  asserted  against 
a  demand  for  rent.*  In  the  absence  of  a  statute  creating  such  a 
preference,  a  demand  for  rent  in  arrear  occupies,  with  reference 
to  a  statute  of  exemptions,  the  same  footing  as  any  other  cJebt, 
and  yields  to  the  exemption  accorded  to  the  debtor.*  In  Arkan- 
sas the  rights  of  a  landlord  against  his  tenant  do  not  attach,  as 
against  a  debtor  of  the  tenant,  so  as  to  deprive  him  of  the  benefit 
of  the  exemption  conferred  by  the  Constitution.* 

§  378.   liiability  of  Profits  of  Homestead  for  Necessaries.  — 

A  statute  of  Georgia  provides  that  **  all  produce,  rents,  or  profits 
arising  from  homesteads  in  this  state  shall  be  for  the  support 
and  education  of  the  families' claiming  said  homesteads,  and  said 
produce,  rents,  or  profits  as  aforesaid  shall  be  exempt  from  levy 
and  sale  except  as  is  provided  for  in  the  Constitution,  and  except 
for  stock,  provisions,  and  other  ai*ticles  used  in  making  the  crop, 
necessaries  for  the  family^  medical  services,  and  tuition  for  edu- 
cation." '    It  has  been  held  by  the  Supreme  Court  of  that  state 

Davis  V.  Meyers,  mpm^  Brown,  C.  J. 

Taliaferro  v.  Pry,  supr<i^  Lochrane,  C.  J. 

Barren  v.  Fagan,  48  Ga.  889 ;  CoDBt  6a.,  art  7, 2  1 ;  Code  Ga.  1878,  {}  5185,  2002. 

Prince  v,  Nance,  7  S.  C.  861, 

Mason  o.  O'Brien,  42  Miss.  428. 

Swope  V.  Boss,  29  Ark.  870. 

Ga.  Acts,  1869,  p.  24 ;  Code  Ga.  1878,  {  2026. 
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that  the  rent  of  a  house  and  lot  wholly  disconnected  from  the 
homestead  is  not  one  of  the  exceptions  mentioned  in  that  act,  for 
which  the  produce,  rents,  and  profits  of  the  homestead  is  liable. 
The  term  «*  necessaries,"  as  there  used,  refers  to  such  as  have 
been  furnished  to  the  family  in  connection  with  the  enjoyment  of 
the  homestead  property — such  as  were  necessary  for  them  in  the 
cultivation  of  the  crops  raised  thereon,  and  for  the  support  of  the 
family  whilst  cultivating  such  crops.^ 

§  379.  Liaborer's  Wages.  —  The  homestead  and  exemption 
laws  of  many  of  the  states  expressly  except  from  their  operation 
the  wages  due  to  laborers  and  artisans.  What  employments 
bring  those  who  pursue  them  within  the  description  of  laborers, 
mechanics,  or  artisans  is  more  fully  considered  in  a  subsequent 
part  of  this  work,  where  special  exemptions  of  chattels  accorded 
to  such  pereons  are  discussed.*  The  homestead  law  of  New 
Hampshire  excepts  from  its  operation  **  any  claim  for  labor  less 
than  one  hundred  dollars."  The  Supreme  Court  of  that  state 
has  held,  after  a  useful  discussion,  embracing  a  consideration 
of  a  number  of  analogous  cases,  that  the  professional  services  of 
a  physician  do  not  constitute  a  claim  for  labor,  within  the  mean- 
ing of  this  exception.*  It  has  been  held  in  Kansas,  under  a 
similar  statute,  that  the  finding  of  a  justice  of  the  peace,  in  a 
suit  before  him  where  there  was  a  bill  of  particulars,  that  the 
demand  was  for  laborer's  wages,  was  as  conclusive  as  his  finding 
of  the  amount  due.* 


ARTICLE  VII.  —  JuDOHEMTS  IN  Actions  ex  Delicto. 

§  380.  Statutory  Provisions.  —  Some  of  the  homestead  and 
exemption  laws  expressly  limit  their  protection  to  cases  where 
the  cause  of  action  springs  out  of  a  contract.'^    In  defining  the 

1  Huff «.  Bournell,  48  Ga.  888. 

»  Post,  1790  et8eq. 

»  Weymouth  v.  Sanborn,  48  N.  H.  171. 

*  Reed  v.  Umbarger,  11  Kan.  206. 

*  The  Pennsylvania  act  of  1849  contained  such  a  provision,  and  it  was  held  that  it 
repealed  prior  statutes.  Eenyon  v,  Gk>uld,  61  Pa.  St  292 ;  Lane  v.  Baker,  2  Grant 
Cas.  424 ;  Edwards  v.  Mahon,  6  Phila.  Bep.  531.    In  that  state  a  constable  is  not  en- 
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nature  of  the  demands  against  which  the  exemption  created  is  to 
operate,  statutes  frequently  use  such  expressions  as  **  debts  con- 
tracted," *  or  **  any  debt  contracted,"  or  **  any  debt  or  liability 
contracted,"  after  a  date  named.  Moreover,  some  of  these  laws 
expressly  except  from  their  operation  demands  for  torts  commit- 
ted for  which  damages  are  recoverable,  or  for  costs  awarded  in 
such  actions.* 

§  381.  Construction  of  these  Statutes  —  Trespass — Stan* 
der  —  Assault  and  Battery. — A  statute  the  benefits  of  which 
were  limited  to  **  any  debt  growing  out  of,  or  founded  upon,  a 
contract,  express  or  implied,"  •  did  not,  of  course,  protect  the 
property  of  a  defendant  against  whom  a  judgment  was  had  in  an 
action  for  slander.*  But  an  action  on  an  implied  contract  for  use 
and  occupation  of  land^  sounded  in  contract,  and  not  in  tort^ 
and  was,  therefore,  within  the  class  of  actions  in  which,  under  this 
statute,  the  exemption  was  allowed.*  But  it  was  held  in  Illinois 
that  a  homestead  could  not  be  sold  under  execution  issued  on  a 
judgment  for  slander,  although  it  was  admitted  by  the  court  that 
such  a  case  did  not  fall  within  the  exact  terms  of  their  Home- 
stead Act.  That  statute^  limited  the  exemption  to  **  debts  con- 
tracted" from  and  after  a  given  date.  But  subsequently  an 
amendatory  act  was  passed,  relating  to  conveyances  of  the  home- 
stead, which  recited  that  it  was  **  the  intent  and  object  of  this 

titled  to  the  benefit  of  the  exemption  laws,  on  an  execution  issued  against  him  on  a 
judgment  in  an  action  on  his  official  bond  for  a  violation  of  his  official  duty.    Kirk- 
Patrick  v.  White,  29  Pa,  St.  176. 
»  Stat  m.  February  11,  1851. 

•  Delaware — Personal  property  not  exempt  "upon  execution  or  judgment  recov- 
ered in  any  action  of  trespass  vi  et  armis"  Bev.  Code  1862,  ch.  Ill,  {  2.  Nebraska — 
"For  money  due  and  owing  by  an  attorney  at  law ;  for  money  or  other  valuable  con- 
sideration received  by  said  attorney  for  any  person  or  persons,"  Gten.  Stat.  1878,  ch. 
57,  2  581.  Vermont — For  damages  and  costs  recovered  for  neglect  of  owner  to 
build  division-fence  between  the  homestead  and  adjoining  property,  Gen.  Stat  1862 
(App.  1870),  ch.  68,  title  22,  {  18.  Virginia— "For  liabilities  incurred  by  any  pub- 
lic officer  or  officer  of  a  court,  or  any  fiduciary^  or  any  attorney  at  law,  for  money 
collected."    Code  1873,  ch.  188,  {  16. 

»  2  Rev.  Stat  Ind.  1862,  p.  887. 

*  State  V.  Melofifue,  9  Ind.  196. 

'  Crane  v,  Waggoner,  27  Ind.  62. 

«  Ibid.,  83  Ind.  83,  85. 

»  Act  February  11,  1851 ;  Stat  ni.  1868,  p.  676,  {  1. 
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act  to  require,  in  all  cases,  the  signature  and  acknowledgment  of 
the  wife  as  conditions  to  the  alienation  of  the  homestead."  It 
was  by  construing  these  two  statutes  together  that  the  court 
reached  this  conclusion — a  conclusion  which,  though  humane, 
and  possibly  beneficial  to  society,  seems  unwarranted  by  the  terms 
of  the  statute.^  But,  where  the  protection  of  the  statute  was 
extended  to  **  any  debt  or  liability  contracted"  after  a  given 
date,^  this  was  held  to  include  a  judgment  for  damages  for  an 
assault  and  battery  committed  after  the  prescribed  date  ;  for  the 
word  *' liability,"  used  in  conjunction  with  the  word  **debt," 
was  broad  enough  to  include  all  claims,  whether  founded  upon 
tort  or  contract.'  The  Constitution  of  North  Carolina  adopted 
in  1868  created  an  exemption  of  personal  property  and  of  a 
homestead  **  from  sale  under  execution  or  other  final  process  of 
any  couit,  issued  for  the  collection  of  any  debt,'^  *  This,  it  was 
held,  protected  a  homestead  from  forced  sale  wherethe  judgment 
was  recovered  in  an  action  for  slander.* 

*  Conroy  v.  Sullivan,  44  111.  461.  "The  judgment,"  said  Lawrence,  J.,  "in  this 
case  was  not  strictly  a  '  deht  contracted.'  But  the  law  of  1857  declared  it  to  be  the 
object  of  the  Legislature  to  prevent  the  alienation  of  the  homestead  in  any  case  except 
by  the  consent  of  the  wife.  In  the  light  of  both  these  laws  this  court  has  constantly 
held  that  it  was  the  evident  intent  of  the  Legislature  to  protect  the  homestead  as  a 
shelter  for  the  wife  and  children,  independently  of  any  acts  of  the  husband.  He  can- 
not deprive  them  of  their  right  to  it  without  the  consent  of  the  wife,  either  by  his  con- 
tracts or  his  torts.  There  is  no  more  reason,  so  far  as  the  wife  is  concerned,  for  per* 
mitting  it  to  be  sold  for  the  husband's  tort  than  for  his  violation  of  a  contract,  and  it 
is  the  evident  policy  of  the  law  to  forbid  its  being  sold  under  a  judgment  and  execu- 
tion in  either  case." 

»  Rev.  Stat  Wis.  1868,  p.  786,  {  28. 

*  Smith  V.  Omans,  17  Wis.  896. 

*  Const  N.  C.  1868,  art.  10,  J{  1,  2. 

*  Bellinger  v.  Tweed,  66  N.  C.  206.  This  judgment  was  concurred  in  by  Reade, 
Dick,  and  Boyden,  J  J. ;  Pearson,  G.  J.,  and  Rodman,  J.,  dissenting.  Reade,  J.,  in 
delivering  the  opinion  of  the  court,  said :  "  Against  this  view  it  is  objected  that  the 
words  used  are  '  any  debt,'  and  that  debt  is  necessarily  founded  on  a  contract  And, 
therefore,  while  the  homestead  cannot  be  sold  under  execution  at  all,  yet  it  may  be  sold 
under  an  execution  obtained  on  a  tort  or  on  damages.  To  this  it  is  answered  that,  if 
the  language  of  the  Constitution  is  to  be  understood  in  the  technical  sense  of  the  teiTa 
used,  then  there  is  no  homestead  exemption  at  all ;  for  it  was  never  known  that  an 
execution  issued  or  was  obtained  upon  a  debt,  or  upon  a  contract,  or  upon  a  tort,  or 
upon  damages.  An  execution  in  all  cases  issues  or  is  obtained  upon  a  judgment  So 
that,  instead  of  reading  the  Constitution  as  H  is,  *  shall  be  exempted  from  sale  under 
execution  or  other  final  process  obtained  on  any  debt,'  we  must  read  it,  as  it  must 
necessarily  mean  to  make  sense,  '  shall  be  exempted  from  sale  under  execution  ob- 
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§  382.  Rule  as  to  Frauds  and  other  Torts.  —  Does  the  term 
^^debt  contracted''  include  a  debt  contracted  through  fraud? 
In  New  York,  under  a  statute  exempting  property  **  from  sale 
on  execution  for  debts  hereafter  contracted/'  it  seems  to  have 
been  ruled  that  a  debtor's  homestead  would  be  protected, 
although  he  had  obtained  credit  in  the  particular  case  by  fraudu- 
lently representing  that  the  house  was  subject  to  sale  on  exe- 
cution.^ But  three  of  the  judges  thought  that  the  statuto 
did  not  protect  property  against  an  execution  on  a  judgment 
obtained  for  a  fraud.  But,  in  any  event,  where  the  owner  of  a 
house  had  filed  and  recorded  a  notice  that  he  claimed  the  same 
as  his  homestead,  and  afterwards  obtained  credit  by  representing 
that,  except  a  small  mortgage,  there  was  no  **  claim  or  incum- 
brance" thereon,  this  was  not  a  false  representation.  It  was 
said  that  a  homestead  exemption  did  not  constitute  a  claim  or 
incumbrance  on  the  land;  since,  *' after  the  exemption  was 
created,  the  defendant  had  the  same  title  to  and  interest  in  the 
land,  and  the  same  power  to  dispose  of  it,  as  before,  and  no  other 
person  acquired  any  rights  thereby  "  * —  a  very  superficial  course 
of  reasoning,  since  the  representation  operated,  and  was  designed 
to  operate,  to  deceive  the  creditor  into  the  belief  that,  except  the 
small  mortgage,  the  bouse  was  subject  to  execution ;  when,  by 
filing  a  declaration  of  homestead,  the  debtor  had  withdrawn  it 
from  execution  as  effectively  as  though  he  had  mortgaged  it  for 

tained  on  any  judgment,'  or  else  we  must  hold  a  judgment  to  mean  a  debt,  as  clearly 
it  does.  And  then  the  manifest  intention  will  be  carried  out — that  the  homestead  shall 
not  be  sold  under  execution  at  all,  except  in  the  cases  named  in  the  Constitution. 
But,  then,  it  is  asked,  If  the  Constitution  meims  judgment^  instead  of  debt,  why  did  it 
not  say  so?  It  may  just  as  well  be  asked,  If  it  meant  contract,  why  did  it  not  say  so? 
It  does  say  plainly  enough,  and  expressly,  that  it  shall  not  be  sold  under  execution, 
and  that  was  the  main  idea  to  which  the  convention  was  advertent,  and  it  was  inad- 
vertent in  describing  upon  what  the  execution  was  to  issue,  as  well  it  might  be, 
because  an  execution  cannot  issue  except  upon  a  judgment.  We  admit  that  a  plausi- 
ble argument  against  this  view  is  founded  upon  the  impolicy  of  allowing  a  man  to 
commit  torts  with  impunity.  But  we  think  a  still  more  plausible  ailment  might  be 
founded  upon  the  impolicy  of  allowing  a  man  to  avoid  debts  with  impunity.  But  the 
Constitution  does  neither.  It  has  nothmg  to  do  with  allowing  men  to  commit  torts, 
or  to  avoid  debts.  It  looks  away  from  these,  not  as  favoring  them,  but  to  the  para- 
mount object  of  establishing  homesteads." 

I  Robinson  v.  Wiley,  16  N.  Y.  489. 

'  Ibid.f  opinion  by  Bowen,  J.,  Shankland,  J.,  concurring. 
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its  full  value.  The  question  thus  left  in  so  unsatisfactory  a  state 
by  the  highest  court  of  New  York  has  been,  before  and  since, 
distinctly  decided  by  the  intermediate  appellate  courts  of  that 
state  —  the  Supreme  Courts  —  these  courts  holding  that  the 
statute  does  not  protect  property  from  executions  issuing  to 
enforce  judgments  for  torts,  or  judgments  for  costs  obtained  in 
actions  for  tort.^  Under  a  statute  similar  in  terms  ^  the  Supreme 
Court  of  Georgia  had  no  difficulty  in  holding  that  the  property 
of  a  judgment-debtor  was  not  protected  if  the  judgment  was 
rendered  in  an  action  for  a  tort.  **  Whether  this  discrimination 
should  be  made,"  said  Lumpkin,  J.,  **  it  is  for  the  Legislature, 
and  not  for  the  courts,  to  decide."  •  A  late  case  in  Iowa  furnishes 
a  novel  application  of  the  statute  of  that  state  in  this  particular. 
This  statute  recites  that  the  homestead  **  may  be  sold  on  execu- 
tion for  debts  contracted  ♦  *  ♦  prior  to  the  purchase  of  such 
homestead,^'  ^  A  cheated  B  in  the  sale  of  a  patent-right,  and 
afterwards  became  the  occupant  of  a  homestead.  B  recovered^a 
judgment  against  A  for  this  deceit,  and  levied  the  execution  upon 
A's  homestead.  The  court  refused  to  enjoin  the  sale.  This 
cheating  created  a  *'  debt "  in  favor  of  the  person  cheated,  within 
the  meaning  of  the  statute ;  since  the  latter  might  have  waived 
the  tort  and  brought  his  action  for  money  paid  to  the  use  of  the 
defendant  therein.* 

§  383.  Judgrments  for  Costs  in  Actions  for  Torts.  —  Grouping 
the  decisions  under  this  head,  we  find,  as  just  seen,  that  in  New 
York  a  judgment  rendered  against  the  plaintiff  for  costs,  in  an 


*  Scbouton  V.  Kilmer,  8  How.  Pr.  627 ;  Lathrop  v.  Singer,  89  Barb.  896.  And  see 
Cook  V.  Newman,  8  How.  Pr.  628,  where  Pratt,  J.,  reasons  clearly  in  support  of  this 
doctrine,  and  then,  by  an  unaccountable  faux  pas,  decides  exactly  the  other  way. 

»  Cobb's  Dig.  Stat.  Ga.  886,  389,  890. 

'  Davis  V.  Henson,  29  Ga.  346.  In  Louisiana  no  exemption  can  be  claimed  as  against 
the  liability  of  a  person  who,  as  a  commission  merchant  or  factor,  had  sold  goods  and 
converted  the  proceeds  to  his  own  use.  Such  a  debt,  being  a  fiduciary  one,  is  not 
exempted  by  the  insolvent  law  of  that  state  from  its  operation.  By  thus  converting 
the  property  of  another  to  his  own  use,  the  debtor  rendered  himself  liable  to  the 
criminal  laws  of  that  state ;  and  the  court  says  that  it  could  not  be  inferred  that  the 
insolvent  laws  of  the  state  intended  to  dischaige  a  debtor  from  such  a  debt,  even  if  it 
had  not  been  expressly  excepted  in  the  law.    Tate  v.  Laforest,  26  La.  An.  187. 

*  Rev.  Iowa  1860,  J  2281 ;  Code  1873,  J  1992 ;  ante,  J  299. 

*  "Warner  v.  Cammack,  87  Iowa,  642. 
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action  brought  by  such  plaintiff  for  damages  for  an  alleged  tort, 
is  not  a  judgment  for  a  **  debt  contracted,*'  within  the  meaning 
of  an  exemption  law  of  that  state,  and  is,  hence,  leviable  out  of 
property  otherwise  exempt  under  the  statute.^  But  the  contrary 
has  been  held  in  Pennsylvania,  under  a  statute  limiting  the  ex- 
emption to  judgments  obtained  upon  contract  and  distress  for 
'  rent.  The  plaintiffs  in  an  action  of  trover  were  adjudged  to 
pay  the  costs,  and  it  was  held  that,  as  against  this  judgment, 
they  could  hold  the  property  exempted  by  the  statute.* 


ARTICLE  VIII.— Public  Debts. 

§  385.  Maxim  that  general  Statutes  do  not  bind  tlie  Sover- 
eign.—  It  is  a  very  old  maxim  that  **  the  king  is  not  bound  by 
any  statute,  if  he  be  not  expressly  named  to  be  so  bound."  • 
*«  The  king,"  says  Mr.  Broom,*  **  is  not  bound  by  any  statute,  if 
he  be  not  expressly  named  therein,  unless  there  be  equivalent 
words,  or  unless  the  prerogative  be  included  by  necessary  impli- 
cation ;  for  it  is  inferred,  prima  facie^  that  the  law  made  by  the 
cro^vn,  with  the  assent  of  the  lords  and  commons,  is  made  for 
subjects,  and  not  for  the  crown."  *  This  maxim  is  said  to  extend 
to  the  ancient  prerogative  of  the  king,  and  to  those  rights  which 

1  Schouton  V.  Kilmer,  8  How.  Pr.  627;  Lathrop  v.  Singer,  89  Barb.  896.  Said  the 
court :  *'  There  is  no  language  to  be  found  in  the  act  indicating  an  intention  to  exempt 
from  sale  any  property  on  judgments,  except  for  debts  contracted.  If  the  intention 
had  been  to  extend  the  exemption  to  sales  under  all  judgments  recovered,  it  would 
have  been  quite  easy  to  have  so  expressed  it ;  and  it  is  most  likely,  if  that  had  been 
the  intention,  that  it  would  have  been  so  expressed  in  the  act.  The  omission  to  do  so, 
and  the  limitation  in  words  to  debts  contracted,  afford  pregnant  evidence  that  the 
Legislature  did  not  intend  to  extend  its  operation  beyond  the  cases  expressed.*' 

>  Lane  v.  Baker,  2  Grant  Gas.  424.  "When  a  plaintiff  in  an  action  of  trover  is 
cast,"  said  Black,  J.,  "and  the  judgment  is  against  him  for  costs,  he  is  not  thereby 
put  into  the  situation  which  the  defendant  would  have  occupied  if  the  luck  had  been 
reversed.  A  party  is  not  a  trespasser  because  he  sues  another  for  trespass.  Gosti 
against  the  plaintiff  are  not  like  damages  against  the  defendant  We  are  of  opinion 
that  a  judgment  for  costs  is  to  be  considered  in  the  same  light  as  a  judgment  for  debt  on 
contract,  so  far  as  the  exemption  law  affects  the  rights  of  the  parties.  The  &ct  that 
the  costs  accrued  in  action  for  a  tort  makes  no  difference.  This  makes  any  fiirther 
allusion  to  the  argument  of  the  plaintiffs  in  error  unnecessary." 

'  In  law  French  the  maxim  runs  thus :  "  Boy  n  *68t  lie  per  aseun  statute,  siilne  aaU 
expreaeement  noamiJ'*    Jenk.  Cent  807. 

*  Broom  Leg.  Max.  72. 

ft  Wright  V.  Mills,  4  H.  <&  K.  491 ;  9  Exch.  681 ;  Evans  v.  Jones,  8  H.  &  G.  428. 
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are  incommunicable  and  appropriate  to  him  in  his  regal  capacity.* 
Familiar  illustrations  of  it  are  found  in  the  rule  that  the 
statutes  of  limitation,  of  set-off,  and  of  frauds  do  not  affect  the 
king.^  Yet  it  admits  of  these  broad  exceptions:  That,  **  if  a 
statute  is  intended  to  give  a  remedy  against  a  wrong,  the  king, 
though  not  named,  shall  be  bound  by  it ;  and  the  king  is  im- 
pliedly bound  by  statutes  passed  for  the  public  good,  the  preser- 
vation of  public  rights  and  the  suppression  of  public  wrongs,  the 
relief  and  maintenance  of  the  poor,  the  general  advancement  of 
learning,  religion,  and  justice,  or  for  the  prevention  of  fraud."  ' 
In  the  United  States  the  same  principle  has  been  held  applicable 
to  the  Federal  and  state  governments.^  Here  it  is  said  to  rest 
**  not  upon  any  notion  of  prerogative,  for  even  in  England,  where 
the  doctrine  is  stated  under  the  head  of  Prerogative,  this,  in 
effect,  means  nothing  more  than  that  this  exception  is  made  from 
the  statute  for  the  public  good,  and  the  king  represents  the 
nation.  The  real  ground  is  a  great  principle  of  public  policy, 
which  belongs  alike  to  all  governments,  that  the  public  interests 
should  not  be  prejudiced  by  the  negligence  of  public  officers  to 
whose  care  they  are  confided/*  * 

§  386.   Application  of  this  Principle  to  Exemption  Laws.  — - 

It  would  seem  that  an  application  of  this  principle  to  homestead 

^  firoom  Leg.  Max.  76. 

'  Broom  Leg.  Max.  74;  Bac.  Abr.,  Am.  ed.  1876,  title  Prerogatiye,  E,  5,  and  cases 
cited. 

*  Broom  Leg.  Max.  78 ;  Bac.  Abr.,  title  Prerogative,  E,  5.  See  1  Bla.  Com.  261 ; 
1  Kent's  Com.  460 ;  Comyn's  Dig.,  title  Parliament,  R,  8. 

*  United  States  v.  Knight,  14  Pet  815;  The  Commonwealth  v.  Cook,  8  Bush,  225; 
The  Commonwealth  v.  Lay,  12  Bush,  288 ;  Divine  v,  Harvie,  7  T.  B.  Mon.  443 ;  The 
State  V.  Qsrl&nd,  7  L^d.  50;  The  People  v,  Bossiter,  4  Cow.  148 ;  The  State  v.  Kinne, 
41  N.  H.  288 ;  The  Commonwealth  v,  Baldwin,  1  Watts,  54 ;  United  States  v.  Hewes, 
Crabbe,  807 ;  Brooks  v.  The  State,  54  Ga.  86. 

'  United  States  v.  Knight,  14  Pet  815,  per  Mr.  Justice  Barbour.  But,  in  view  of 
the  rule  and  its  limitations,  the  act  of  Congress  of  May  19,  1828,  regulating  process  in 
the  courts  of  the  United  States,  which  extended  to  prisoners  under  execution  the 
privileges  of  the  jail  limits,  embraced  executions  at  the  suit  of  the  United  States ; 
since  the  statute  *'  proposes  only  to  regulate  the  mode  of  proceeding  in  suits,  does  not 
divest  the  public  of  any  right,  does  not  violate  any  principle  of  public  policy ;  but,  on 
the  contrary,  makes  provisions  in  accordance  with  the  policy  which  the  government 
has  indicated,  by  many  acts  of  previous  legislation,  to  conform  to  state  laws  in  giving 
to  persons  imprisoned  under  their  execution  the  privilege  of  jail  limits."    Ibid. 
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and  exemption  laws  in  which  the  state  is  not  expressly  named 
would  result  in  the  conclusion  that  the  state  is  not  bound  by  such 
laws,  especially  where  so  to  hold  would  contravene  rights  belong- 
ing to  the  state  peculiarly  in  its  political  character,  such  as  the 
right  to  collect  its  revenue.^  In  many  of  the  states  this  question 
is  determined  by  the  express  provisions  of  statutes  which  declare, 
in  various  terms,  that  nothing  shall  be  exempt  from  execution 
where  the  debt,  other  than  public  taxes,  is  due  the  state;*  or 
where  the  debt  is  for  public  taxes  legally  assessed  upon  the  home- 
stead or  other  property;'  or  where  the  demand  is  for  a  public 

^  It  is  thought  that  the  rule  could  well  be  otherwise  in  case  the  state  were  engaged 
in  any  private  business,  such  as  becoming  stockholder  in  a  bank,  or  the  like. 

*  Arkansas — Exemption  of  homestead  "shall  not  be  extended  to  persons  who  may 
be  indebted  for  dues  to  the  state,  county,  township,  or  other  trust  funds,"  Stat.  187i» 
ch.  56,  {  2626.  Nebraska — Neither  homestead  nor  personal  property  is  exempt  from 
fines  and  costs  of  suit  upon  execution  against  defendant  for  the  sale  of  liquors  without 
license.  Gen.  Stat.  1878,  ch.  58,  {  590.  Tennessee — Homestead  and  personal  prop- 
erty are  not  exempt  from  execution  on  judgment  for  failure  or  refusal  to  work  on 
public  roads ;  from  fines  for  carrying  concealed  weapons ;  fh)m  fines  for  selling  intoxi* 
eating  liquors ;  from  fines  and  costs  for  voting  out  of  the  district  in  which  the  voter 
resides.    1  Stat  1871,  J  2111  a. 

'  Arkansas — Homestead  "not  exempt  fVom  sale  for  taxes,"  StaL  1874,  ch.  56, 
2  2625.  Arizona — As  to  homestead  and  personal  property,  Comp.  Laws  1871,  ch.  87^ 
{  10.  Colorado — Homestead  and  personal  property  "not  exempt  from  sale  for  pay> 
ment  of  any  taxes  whatever,  legally  assessed,"  Kev.  Stat.  1868,  ch.  48,  {  88.  Dela- 
ware— As  to  personal  property,  Rev.  Code  1852,  ch.  Ill,  I  2.  Dakota — As  to  home- 
stead, "for  taxes  accruing  thereon,"  Rev.  Code  1877,  p.  188,  {  4.  Geoigia — As  to 
homestead,  Code  1878,  J  2002.  Illinois — As  to  homestead  and  personal  property, 
"for  taxes  or  assessments,"  Rev.  Stat.  1877,  ch.  52,  {  8.  Indiana — As  to  homestead^ 
2  Stat  1876,  ch.  11,  {  14.  Iowa — Homestead  "liable  for  taxes  accruing  thereon," 
Code  1878,  J  1991.  Kansas — Homestead  and  personal  property  not  exempt  from 
taxation  or  sale  for  taxes  "under  the  laws  of  this  state,"  Gen.  Stat  1868,  ch.  88,  {{  1» 
6.  Louisiana — No  property  "exempt  for  non-payment  of  taxes,"  etc.,  1  Dig.  Stat 
1870,  p.  701.  Massachusetts— As  to  homestead,  Gen.  Stat  1860,  ch.  104,  {  5.  Michi* 
gan — As  to  homestead,  2  Comp.  Laws  1871,  {  6143.  Minnesota — "Real  estate"  not 
exempt  from  taxation  or  sale  for  taxes,  Biss.  Stat  at  Large,  ch.  82,  title  5,  {  171. 
Mississippi — As  to  homestead  and  personal  property.  Code  1871,  {  2142.  Missouri — 
As  to  homestead,  by  implication  fix)m  revenue  law;  as  to  personal  property,  by 
direct  provision,  not  exempt  for  taxes  "due  the  state,  or  any  city  or  county,"  Wag. 
Stat,  ch.  118,  2  5;  ch.  55,  j  15.  Nebraska — As  to  homestead  and  personal  property^ 
Gen.  Stat  1878,  ch.  57,  J  524.  New  Jersey — As  to  personal  property,  Rev.  Stat 
1874,  p.  286,  J  10.  New  Hampshire— As  to  homestead.  Gen.  Stat  1867,  ch.  124,  J  18. 
New  York — As  to  homestead,  4  Edmonds'  Stat  at  Large,  2d  ed.,  688,  {  2.  North 
Carolina — As  to  homestead  and  personal  property.  Battle's  Rev.,  ch.  55,  {  1.  South 
Carolina — As  to  homestead  and  personal  property,  Const,  art  2,  {  82.  Teni^jessee — 
As  to  homestead  and  personal  property,  1  Stat  1871,  {{  2111a,  2114a.    Texas — A& 
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TVTong  committed,  punished  by  fine.^  But,  where  the  question 
has  arisen  in  the  silence  of  statutes,  the  highest  coui*ts  of  the 
states,  with  two  exceptions,'  have  held  otherwise.'  The  Supreme 
Court  of  Illinois  holds  that  the  statute  protects  a  homestead  from 
sale  under  a  judgment  rendered  for  a  fine  and  costs  in  a  prose- 
cution for  a  misdemeanor.^  The  same  result  was  reached  in 
Missouri,  but  under  a  statute  entirely  dissimilar  in  terms.  The  act 
in  question^  provided  that  the  homestead  therein  defined  should 
be  **  exempt  from  attachment  and  execution,  except  as  hereinafter 
provided."  There  was  nowhere  any  proviso  saving  debts  due 
to  the  state.  The  court  held,  in  an  ably-reasoned  opinion  by 
Wagner,  J.,  that  the  statute  protected  the  homestead  from  sale 
under  an  execution  issued  against  the  surety  on  a  forfeited  recog- 
nizance, although  the  debt  in  such  a  case  was  due  to  the  state.* 

§  387.  How  in  Case  of  Demands  asralnst  defaoltlncr  Tax- 
collector.  —  In  Illinois  a  statute  provided  that  the  bond  of  a  tax- 
to  homestead  "for  taxes  assessed  tbereon,"  Const.,  art  12,  J  15.  Vermont — As  to 
homestead,  Gen.  Stat.  1868  (App.  1870),  ch.  68,  {  8.  Virginia— As  to  homestead  and 
personal  property  not  exempt  from  "lawful  claim  for  any  taxes,"  Code  1873,  ch.  183, 
2  1.  West  Virginia— As  to  personal  property.  Code  1868,  ch.  41,  {  28.  Wiaconsin — 
As  to  homestead,  2  Rev.  Stat  1871,  p.  1650,  {  81.  Nevada— As  to  homestead  and 
personal  property,  1  Comp.  Laws  1878,  p.  62,  J  198. 

*  Nebraska — For  fine  and  costs  of  suit  upon  an  execution  issued  for  the  sale  of 
liquors  without  license,  Gen.  Stat  1878,  ch.  58,  J  690.  Tennessee— For  judgment 
for  failure  or  refusal  to  work  on  public  roads,  for  fines  and  costs  for  voting  out  of  the 
district  in  which  voter  resides,  for  canning  concealed  weapons,  and  for  selling  intoxi- 
cating liquors,  1  Stat  1871,  {  2111  a. 

*  The  Commonwealth  p.  Cook,  8  Bush,  220  (overruled  by  The  Commonwealth  v. 
Lay,  12  Bush,  288) ;  Brooks  v.  The  Stote,  54  Ga.  86 ;  Whiteacre  0.  Rector,  6  Rep.  471 
(Va.  1878).  Two  nisi  priua  courts  In  Pennsylvania  have  reached  similar  conclusions, 
but  on  other  grounds.  The  Commonwealth  v.  Dougherty,  8  Phila.  Rep.  866 ;  The 
Commonwealth  v,  Whiteside,  Lancaster  Bar,  Sept  25, 1869. 

*  Green  v.  Marks,  26  HI.  221 ;  Hume  p.  Gossett,  48  HI.  297 ;  Loomis  v.  Gerson,  62 
m.  12;  The  State  v.  Pitts,  51  Mo.  188;  Gladney  o.  Deavors,  11  Ga.  89;  The  Com- 
monwealth V.  Lay,  12  Bush,  288.    And  see  The  State  v.  Gheddis,  44  Iowa,  587. 

^  Loomis  V,  Gerson,  62  III.  18.  "  The  object  of  these  laws,"  said  the  same  learned 
judge,  "  was  to  fUmish  a  shelter  for  the  wife  and  children  which  could  not  be  taken 
away  or  lost  by  the  act  of  the  husband  alone.  This  principle  must  equally  exempt 
the  homestead  from  sale  under  a  judgment  for  a  fine  and  costs  rendered  in  a  criminal 
prosecution  for  a  misdemeanor.  The  wife  is  not  to  suffer  for  the  wrongful  act  of  the 
husband.  The  state  must  submit  to  the  same  exemptions  of  a  defendant's  property 
that  it  imposes  upon  its  citia^ns." 

»  1  Wag.  Stat  697,  J  1. 

<  The  State  v.  Pitts,  51  Mo.  188. 
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collector  should  be  a  lien  upon  all  his  real  estate  situated  within 
the  county  at  the  time  of  the  filing  of  the  bond.  But  it  was 
held  that  a  judgment  against  a  collector  upon  a  bond  which  was 
thus  a  lien  on  his  realty  was  not  a  lien  upon  his  homestead.  A 
judgment  against  a  private  person  was  not,  in  that  state,  a  lien 
on  the  homestead  of  the  judgment-debtor,  ^  and  the  state  was  not, 
in  respect  of  its  revenue,  in  any  better  position  than  was  the 
citizen  in  regard  to  the  collection  of  his  debt.*  The  con- 
trary doctrine  has  been  twice  held  by  nisi  prius  courts  in  Penn- 
sylvania, under  an  exemption  law  limited  to  judgments  obtained 
upon  contract.'  But,  under  a  statute  *  making  the  bond  of  a 
tax-collector  a  lien  on  his  property  from  the  date  of  its  execu- 
tion, it  was  held  the  wife  of  a  defaulting  tax-collector  cannot 
acquire  such  a  right  of  homestead  in  his  lands,  by  having  a  home- 
stead set  apart  to  her  by  the  Court  of  Ordinary,  as  will  exclude 
the  state's  lien.  The  bond  was  given  and  the  default  occurred 
in  1867,  prior  to  the  adoption  of  the  Constitutiou  of  1868  con- 
taining the  enlarged  homestead  exemption.  If,  therefore,  the 
contest  had  been  between  citizen  and  citizen,  it  would  have  been 
governed  by  the  rule  in  Gunn  v.  Barry ;  ^  the  provision  of  the 
Constitution  could  not  act  retrospectively,  so  as  to  disci virge  the 
contract ;  and  the  same  rule  was  equally  applicable  to  the  state.* 

§  388.    Continued  —  Conflicting  Cases  in   Kentucky.  —  The 

Kentucky  case,  already  named,  which  holds  that  the  rule  that 
the  state  is  not  bound  by  statutes  in  which  it  is  not  expressly 
named  applies  to  a  homestead  exemption  law,^  was  a  suit  in 
equity  by  a  defaulting  sheriff  and  his  sureties  to  enjoin  the 
enforcement  of  a  judgment  which  had   been   rendered  against 

1  Post,  j  390. 

s  Hume  v.  Gossett,  48  HI.  297. 

»  Pemu  Act  April  9,  1849;  Bright  Purd.  Dig.  686,  J  20;  The  Commonwealth  v. 
Dougherty,  8  Phila.  Rep.  866  ( Philadelphia  Quarter  Sessions,  Peirce,  J. ) ;  The  Con:* 
monwealUi  v.  Whiteside,  1  Lancaster  Bar,  Sept  26,  1869.  These  cases  hold  that  a 
recognizance  in  a  criminal  case,  though  in  some  sense  a  contract  between  the  com- 
monwealth and  the  party  thereto,  is  in  its  nature  a  part  of  the  criminal  proceeding; 
in  support  of  which  see  Respublica  v.  Cobbet,  2  Yeates,  862 ;  The  Commonwealth  o. 
Comrs.,  8  Serg.  &  K  161. 

*  Ga.  Code  1878,  J  918. 

•  16  Wall.  610. 

<  Brooks  V,  The  State,  64  G^a.  86. 

V  The  Commonwealth  v.  Cook,  8  Bush,  220. 
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them  on  a  bond  given  by  them  for  the  collection  of  the  state's 
revenue.  An  execution  issuing  from  the  judgment  had  been 
levied  upon  lands  of  the  sureties,  and  it  was  urged  that  these 
were  exempt  under  the  homestead  law.^  But  the  court  held 
that,  as  the  state  was  nowhere  named  in  the  homestead  law,  it 
was  not  bound  by  its  provisions  ;  Lindsay,  J.,  saying :  **  As  the 
government  of  the  state  is  established  for  the  good  of  the  whole, 
and  can  only  be  supported  by  means  of  its  revenues,  courts,  in 
the  construction  of  general  laws,  will  not  ordinarily  apply  to  the 
state  such  as,  upon  their  face,  seem  to  have  been  intended  only 
for  declaring  or  regulating  the  rights  and  remedies  of  private 
individuals,  and  which,  if  so  applied,  will  have  the  effect  of  ob- 
structing or  rendering  more  difficult  the  speedy  collection  of  the 
public  dues.  This  rule  is  not  only  founded  upon  the  highest 
public  policy,  but  is  warranted  by  the  firmly-established  maxim 
that  *  general  statutes  do  not  bind  the  sovereign,  unless  expressly 
mentioned  in  them.*  "  In  a  very  late  case  in  the  same  state  an 
attempt  is  made  to  limit  the  doctrine  of  this  case,  but  it  must  be 
accepted,  we  think,  as  overruling  it.  Here  the  proceeding  was  in 
behalf  of  the  commonwealth,  to  recover  damages  of  a  sheriff  upon 
his  bond  for  failing  to  collect  various  executions  issued  in  favor  of 
the  state  against  certain  persons  ^'  for  fines  imposed,  or  the  costs 
of  the  proceedings  to  be  paid  the  officers  of  the  court,"  as  is  to 
be  gathered  from  the  imperfect  report  of  the  case.  The  defense 
was  that  the  defendants  in  the  execution  had  no  property  not 
exempt  from  execution  under  the  homestead  law ;  and  this  de- 
fense was,  on  demuiTer,  held  good,  the  court  saying:  «« While 
adhering  to  the  doctrine  in  the  case  of  The  Commonwealth  v. 
Cook,  we  are  satisfied  that  ordinary  executions  for  fines,  costs, 
etc.,  in  the  name  of  .the  commonwealth,  are  embraced  in  the 
exemption  laws  of  the  state."  * 

»  Kentucky  Act  February  10, 1866 ;  Meyer*8  Supp.  714. 
>  The  CommonTvealth  v.  Lay,  12  Bush,  288. 
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402.  Nor  the  Liens  of  Judgments. 

§  390.  Views  of  the  Courts  conflictincr-  —  With  reference  to 
the  effect  of  judgments  upon  homestead  estates,  there  are  two 
classes  of  decisions.  The  first  hold  that  the  lien  of  a  judgment 
does  not  attach  to  the  homestead  of  the  judgment-debtor  J  and 
the  second  hold  that  such  a  lien  does  attach,  but  remains  in 
abeyance  while  the  premises  continue  to  be  occupied  as  a  home- 
stead, and  becomes  potential  as  soon  as  the  right  of  homestead 
ceases,  whether  by  separation  of  the  family,  abandonment,  or 
alienation.^  In  some  of  the  states  the  subject  is  regulated  by 
statute,  and  these  generally  declare  that  the  lien  of  a  judgment 

^  Lamh  o.  Shays,  14  Iowa,  567 ;  Cummings  v.  Long,  16  Iowa,  41 ;  Oreen  v.  Marks, 
26  HI.  221;  Fishback  v.  Lane,  86  HI.  487;  Bliss  v.  Clark,  89  lU.  696;  McDonald  o. 
Crandall,  48  HI.  281 ;  Wiggins  v.  Chance,  64  ni.  176;  Conklin  r.  Foster,  67  HI.  104; 
Haworth  v.  Travis,  67  HI.  801 ;  Houghton  v,  Lee,  60  Cal.  108 ;  Black  v.  Epperson,  40 
Texas,  162,  187 ;  Morris  v.  Ward,  6  Kan.  247 ;  Monroe  v.  May,  9  Kan.  476 ;  Geapen 
p.  Stephenson,  17  Kan.  617 ;  Martin  v.  Meredith,  71  N.  C.  216. 

>  Moore  v.  Granger,  80  Ark.  674;  Jackson  v.  Allen,  80  Ark.  110;  Chambers  v. 
Sallie,  29  Ark.  407 ;  Norris  v.  Kidd,  28  Ark.  486 ;  Smith  v.  Brackett,  86  Barb.  6n ; 
Allen  V.  Cook,  26  Barb.  874 ;  Whitworth  v.  Lyons,  89  Miss.  467 ;  State  Bank  v.  Car- 
son, 4  Keb.  498 ;  Eaton  v.  Kyan,  6  Neb.  47 ;  Eberhart's  Appeal,  89  Pa.  St  609. 
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shall  not  attach  to  the  homestead.^  Early  decisions  in  Wisconsin 
and  Minnesota  holding  the  contrary  rule*  were  subsequently 
abrogated  by  statute  .• 

§  391.  The  Question  one  of  Construction  merely.  —  There 
appear  to  be  no  differences  in  the  provisions  of  the  statutes  of  the 
different  states  in  which  these  decisions  were  rendered  sufficient  to 
account  for  the  differences  of  opinion  among  the  courts  thus  indi- 
cated. On  the  contrary,  the  statutes  were  silent  as  to  the  effect 
of  judgments  upon  homestead  property ;  and  it  thus  became 
purely  a  matter  of  construction.  Those  cases  which  hold  that  a 
judgment  is  not,  a  lien  upon  the  homestead  property  proceed 
upon  the  theory  that  a  judgment  is  not  a  lien  upon  property 
which  is  not  vendible  under  execution  ;  that  the  lien  of  a  judg- 
ment, like  the  homestead  exemption,  is  purely  a  creature  of 
statute ;  and  that  the  Legislature  having  in  one  statute  created 
and  defined  the  lien  of  a  judgment  upon  the  realty  of  the  debtor, 
and  in  another  provided  that  a  defined  portion  of  the  debtor's 
realty  shall  be  exempt  from  sale  for  the  satisfaction  of  judgments 
against  him,  the  two  statutes  cannot  stand  together  in  their  full 
extent,  and  the  latter  must  be  held  partially  to  displace  the 
former.  The  courts  which  support  this  view  draw  their  principal 
reasons  from  the  supposed  general  policy  of  the  Legislature  in 
creating  the  homestead  exemption.  But  the  courts  which  adopt 
the  other  view  say  that  the  homestead  exemption  is  not  an  assign- 
able estate,  but  a  mere  possessory  right  personal  to  the  debtor, 
and  which  does  not  run  with  the  land.     This  will  be  seen  more 

1  Cal.  Civ.  Prac  Act,  {  204;  Bowman  v.  Norton,  16  Gal.  218,  220;  Ackley  o. 
Chamberlain,  16  CaL  ISl. 

>  Hoyt  V,  Howe,  8  Wis.  752 ;  Folsom  v,  Carli,  6  Minn.  888 ;  Tillotson  v,  Millard,  7 
Minn.  518. 

»  Stat.  Minn.  March  10,  1860;  Wis.  Laws  1868,  ch.  187;  Rev.  Stat  Wis.,  ed.  of 
1858,  p.  798.  This  last  statute  recited  that  *'  the  owner  of  a  homestead  may  remove 
therefrom,  or  sell  or  convey  the  same,  and  such  removal,  or  sale  or  conveyance,  shall 
not  render  such  homestead  subject  to  forced  sale  on  execution  or  other  final  process 
hereafter  issued  on  any  judgment"  This  statute  was  held  not  to  apply  to  executions 
issued  upon  judgments  which,  under  the  rule  of  Hoyt  v,  Howe,  supra,  had  become 
liens  prior  to  the  passage  of  the  law.  Seamans  v.  Carter,  15  Wis.  549 ;  Trustees  v. 
Schell,  17  Wis.  808 ;  Dopp  v.  Albee,  17  Wis.  590.  Under  this  statute  a  judgment 
does  not  become  a  lien  upon  the  debtor's  property  if  it  is  his  homestead.  Goodell 
V.  Blumer,  41  Wis.  486. 
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clearly  if  the  opposing  theories  are  set  out  at  some  length  in  the 
language  of  the  courts  themselves. 

§  392.  The  leading:  Case  in  Iowa.  —  In  the  leading  case  in 
Iowa,  reasons  in  support  of  the  conclusion  reached  are  drawn 
from  three  different  provisions  of  the  statute  of  that  state. 
(1)  The  owner  is  permitted  to  change  the  limits  of  his  home- 
stead from  time  to  time,  at  his  pleasure,  by  changing  the  metes 
and  bounds,  as  well  as  the  record  of  the  plat  and  description,  or 
he  may  change  it  entirely ;  and  the  new  homestead,  to  the  extent 
in  value  of  the  old,  is  exempt  from  execution  in  all  cases  where 
the  old  would  have  been  exempt.^  Under  these  provisions,  in 
the  opinion  of  the  court,  the  owner  has  a  right,  not  only  to 
change  his  homestead  from  one  tract  of  land  to  another,  owned 
by  him  at  the  time  he  acquired  his  homestead,  but  he  may  sell 
his  homestead,  and,  with  the  proceeds  of  such  sale,  acquire  a 
new  homestead,  exempt  from  execution,  to  the  value  of  the  old. 
If,  however,  the  judgment  was  a  lien  upon  the  homestead,  and 
became  opei'ative  the  moment  the  owner  should  sell  the  old  with 
a  view  of  acquiring  the  new,  the  exemption  and  the  rights  con- 
ferred by  this  section  would  be  unavailing.  (2)  The  statute  also 
provides  that  the  homestead  may  be  devised  like  other  real  estate, 
subject  to  the  rights  of  the  surviving  husband  or  wife.'  The 
court  thought  that  the  giving  to  the  owner  full  power  to  devise 
the  homestead  as  he  might  think  proper,  without  regard  to  the 
rights  of  judgment  lieu  holders,  was  an  additional  evidence  of  a 
design  to  place  it  wholly  within  the  power  of  the  owner,  and 
beyond  the  grasp  of  the  creditor.  (3)  Again :  the  Iowa  statute 
prohibits  the  husband  from  raiortgiiging  the  homestead  without 
the  consent  of  the  wife.'  *•  If,''  said  the  court,  **the  lien  of  a 
judgment  confessed  by,  or  taken  against,  the  husband  alone,  and 
to  which  the  wife  never  assented,  can  thus  attach  to  and  subject 

1  Code  Iowa  1873,  {J  2000,  2001 ;  Bev.  1860,  {J  2288,  2280. 

«  Ibid.,  I  2010 ;  Rev.  1860,  {  2298. 

>  This  section  of  the  statute  reads  as  follows:  <'A  conveyance  or  incumbrance  by 
the  owner  is  of  no  validity  unless  the  husband  and  wife,  if  the  owner  is  married,  con- 
cur in  and  sign  the  same  joint  instrument"  Code  1873,  {  1990 ;  Rev.  1860,  {  2279. 
The  Nebraska  statute  has  no  such  provision ;  and  this  was  given  as  a  reason  for  hold- 
ing the  contrary  rule  in  State  Bank  v.  Carson,  4  Neb.  498. 
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the  homestead  to  the  payment  of  his  debts,  it  virtually  destroys 
that  peculiar  interest  of  the  wife  in  the  homestead  which  the 
Legislature  seems  to  have  been  so  strenuous  to  protect."* 
(  4 )  Again  :  it  has  been  held  in  Iowa  that  the  lien  of  a  junior  mort- 
gage executed  by  the  husband  and  wife  was  paramount  to  the 
lien  of  a  mortgage  executed  by  the  husband  alone.  **  If  this 
be  true,"  said  the  court  in  the  case  from  which  I  am  still  quot- 
ing, "  a  lien  created  by  a  mortgage  executed  by  the  husband  and 
wife  upon  the  homestead  would  certainly  be  paramount  to  the 
lien  of  prior  judgments.  If,  therefore,  the  owners  can  by  mort- 
gage incumber  the  homestead  by  liens,  paramount  to  all  judg- 
ment liens,  and  to  the  full,  or  more  than  full,  value  of  the  home- 
stead,  why  may  they  not  sell  absolutely  —  as  the  mortgage  vir- 
tually disposes  of  all  their  interest  therein  ?  The  lesser  power 
is  certainly  included  in  the  greater."  * 

§  393.  Views  of  the  Supreme  Oonrt  of  Kansas.  — The  Kan- 
sas court  has  supported  its  conclusion  by  the  following  forcible 
reasons:  **  If  the  judgment  claimed  to  be  a  lien  upon  the  land 
is  against  the  husband  alone,  then  it  is  obtaining  an  interest  in 
the  homestead  of  the  family  through  the  agency  —  the  act  or 
omission  —  of  the  husband  alone.  It  is,  so  far,  an  alienation  of 
the  homestead  by  the  act  or  omission  of  the  husband  alone,  and 
without  the  consent  of  the  wife.  Such  a  construction  is  in  direct 
conflict  with  the  spirit  of  the  Constitution,  if  not  with  the  letter. 
It  is  not  for  the  interest  of  society  that  families  should  forever 
remain  stationary,  and  their  homesteads  be  perpetual  prisons ; 
on  the  contrary,  it  is  for  the  interests  of  society,  as  well  as  of 
families,  that  families  should  be  free  to  go  and  reside  wherever 
they  can  do  the  best.  But,  if  the  law  is  as  is  chiimed  by  the 
defendant  below,  then,  whenever  a  judgment  is  rendered  against 
the  husband,  the  family  must  forever  remain  where  they  are  at 
the  time  such  judgment  is  rendered,  or  lose,  not  only  their  home- 
stead, but  also  the  means  of  acquiring. another.  The  innocent 
family  and  society  must  suffer,  through  the  improvidence  — 
perhaps  the  fraud  —  or  the  misfortunes  of  the  husband.  It  is 
claimed  that  the  judgment  lien  remains  simply  dormant  during 

*  Alley  V,  Bay,  9  Iowa,  509. 

*  Lamb  V,  Shays,  14  Iowa,  567,  opinion  by  Baldwin,  0.  J. 
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the  time  the  hind  is  occupied  as  a  homestead,  and  that,  as  soon 
as  it  is  transferred  and  ceases  to  be  occupied  as  a  homestead,  the 
lien  attaches  and  becomes  effective.  Now,  suppose  the  husband, 
in  whom  the  title  is,  dies ;  the  title  to  the  property  is  imme- 
diately, by  law,  transferred  by  him  to  his  widow  and  children, 
and  he  ceases  to  occupy  the  property  as  a  homestead  —  will  the 
judgment  lien  then  attach  and  take  the  homestead  away  from  the 
widow  and  children?  And,  suppose  the  whole  family  die  except 
those  children  born  after  the  judgment  was  rendered  —  can  those 
children  hold  the  property  as  a  homestead?  If  they  can,  then 
where  is  the  certainty  of  a  judgment  lien  ever  attaching  to  a 
homestead  and  becoming  effective?" 

§  394.  Contrary  View  in  Nebraska. — The  reasons  thus  as- 
signed, namely,  that,  since  the  husband  cannot  create  a  specific 
lien  on  the  homestead  without  the  consent  of  the  wife,  therefore 
no  general  lien  thereon  can  be  created,  are  held  not  to  apply 
under  the  Nebraska  statute,  which  contains  no  restriction  on  the 
husband  to  sell  or  alienate  the  homestead.^  The  Supreme  Court 
of  that  state  has  said  that  '*the  Legislature  never  intended  by 
this  statute  to  assume  a  guardianship  over  the  owner  of  a  home- 
stead, and  to  render  him  disqualified  to  make  valid  contracts 
respecting  it.  It  imposes  no  restraint  on  him  whatever  in  this 
respect.  Even  the  wife,  when  the  title  is  in  the  husband,  has  no 
pow^er  to  prevent  him  making  such  disposition  of  it  as  he  may 
think  best." « 

§  395.  Views  of  the  Supreme  Court  of  Illinois.  — In  like  man- 
ner, the  reasoning  of  the  leading  case  in  Illinois,'  and  that  in  New 
York,*  may  be  best  illustrated  by  being  placed  in  contrast  with 
each  other.  The  court  in  the  Illinois  case  shows,  with  learning 
and  historical  accuracy,  that  at  common  law  the  lands  of  a  debtor 

1  State  Bank  v,  Carson,  4  Neb.  498. 

3  Rector  v,  Rotton,  8  Neb.  176.  Upon  the  filing,  in  the  office  of  the  clerk  of  the 
District  Court  in  Nebraska,  of  a  transcript  of  a  judgment  rendered  by  the  Probate 
Court,  and  the  entry  of  such  transcript  upon  the  judgment  record,  it  becomes  a  lien 
on  the  debtor's  homestead  in  like  manner,  and  with  like  effect^  as  a  judgment  of  the 
District  Court    Eaton  v.  Ryan,  6  Neb.  47. 

«  Green  v,  Marks,  25  III.  221,  opinion  by  Walker,  J. 

*  Allen  V,  Cook,  2  Barb.  874 ;  Supreme  Court  of  New  York,  General  Term,  at 
Montgomery;  before  Allen,  James,  and  Rosekrans,  J  J.,  opinion  by  Allen,  P.  J. 
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were  not  leviable  for  the  satisfaction  of  his  debts,  and  a  judgment 
against  the  debtor  did  not  become  a  lien  thereon.  "  The  judg- 
ment lien  upon  lauds,  then,"  said  the  court,  <*  being  conferred  by 
statute  alone,  and  not  as  a  common-law  right,  it  can  only  attach 
and  become  effective  in  the  mode,  at  the  time,  and  iipon  the  con- 
ditions and  limitations  imposed  by  the  statute  itself.  Our  statute 
is  not  in  aid  of  a  common-law  right  to  sell  real  estate,  but  it  con- 
fers the  right."  The  court  then  —  after  reciting  the  provisions  of 
the  Illinois  statute  for  the  appraisement  and  sale  of  homestead 
property  where  the  value  is  greater  than  the  statutory  limit  — 
says:  ^' The  Legislature  have  manifested  in  an  unmistakable 
manner  the  design  to  secure  the  debtor,  and  his  family  after  his 
death,  in  the  enjoyment  of  a  home.  They  have  carefully  guarded 
the  right,  when  the  tract  of  land  is  of  greater  value  than  the 
amount  of  the  exemption,  by  having  the  homestead  of  that  value 
set  off  to  him,  if  susceptible  of  a  division  ;  and,  if  not,  then,  on  a 
sale,  one  thousand  dollars  are  required  to  be  paid  to  him.  Nor 
does  the  statute  stop  here,  as  it  exempts  this  money  from  the 
payment  of  his  debts  for  one  year,  that  he  may  have  ample  time 
to  secure  him  another  home.  The  whole  tenor  of  the  act  seems 
to  be  to  preserve  this  benefit,  unless  he  shall  deliberately  abandon 
it.  And,  if  a  liberal  provision  had  not  been  designed,  it  occurs 
to  us  that  such  studious  care  would  not  have  been  manifested  to 
guard  and  protect  the  right.  The  framers  of  the  law  were, 
doubtless,  familiar  with  the  decisions  of  this  court  which  held 
that,  under  the  law  exempting  sixty  dollars'  worth  of  property 
suitable  to  the  condition  of  the  debtor,  he  cannot  select  any 
article  of  a  greater  value  than  that  amount  and  retain  it  by  paying 
the  surplus ;  but  by  this  enactment  have  provided  against  the 
loss  of  the  homestead  to  the  debtor,  in  case  it  is  of  greater  value 
than  the  exemption." 

§  396.    Opposing  Views  of  the  Supreme  Oonrt  of  New  York. 

—  On  the  other  hand,  the  opinion  in  the  New  York  case  starts 
out  with  the  inaccurate  statement  that  the  homestead  law  of  that 
state  **  contains  provisions  in  derogation  of  the  common  law;" 
and,  although  the  court  does  not  yield  an  express  assent  to  the 
contention  of  counsel  that  for  this  reason  the  law  is  to  be  con- 
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stnied  strictly,  yet  the  whole  tenor  of  the  opinion  is  that  in 
construing  it  the  court  will  not  advance  beyond  its  letter.  **  One 
principle,"  said  the  court,  **  we  must  certainly  adhere  to,  and 
that  is  to  be  careful  not  to  overstep  the  bounds  of  judicial  con* 
struction  so  as  to  assume  functions  which  belong  exclusively  to 
the  legislative  body.  *  Arguments  drawn  from  hardship,  im- 
policy, or  inconvenience,'  says  Justice  Story,  *  are  -entitled  to 
little  weight.  The  only  sound  principle  is  to  declare  it  a  lex 
scripta  est^  and  it  would  be  going  too  far  to  make  exceptions 
which  the  Legislature  has  not  made.'  *A  court  of  law  ought 
not  to  be  influenced,'  says  another  distinguished  jurist,  '  or 
governed  by  any  notions  of  hardship ;  cases  may  require  legisla- 
tive interference,  but  judges  cannot  modify  the  law.  ♦  ♦  ♦ 
Suppose,  the  day  or  month  after  he  has  secured  his  right,  his 
wife  should  die,  and,  his  children  all  having  arrived  at  the  age  of 
twenty-one  years,  the  debtor  should  remove  from  the  premises  ; 
unquestionably  they  might  be  sold  under  an  execution.  And 
suppose  that  the  debtor,  the  day  before  these  casualties  happened,, 
should  convey  the  property  to  a  third  person  —  would  it  be  exempt 
from  such  sale?  I  apprehend  not.  Could  he  then  convey  while 
he  was  such  householder,  and  go  out  of  possession  of  the  prop- 
erty and  resort  to  a  boarding-house  with  his  family?  Or  could  he, 
if  disposed,  sell  the  property,  put  the  money  into  his  pocket  and 
abscond,  leaving  his  family  entirely  unprovided  for,  and  the  pur- 
chaser be  protected  against  the  sale  under  execution  ?  I  think 
not ;  for  in  that  event  the  main  object  of  the  law  would  be  frus- 
trated, and  the  intention  of  the  Legislature  to  provide  a  home 
for  his  family,  as  well  as  for  the  debtor  himself,  be  entirely  de- 
feated, and  he  be  enabled  to  practice  a  fraud  upon  his  creditors 
and  the  community.  Such,  clearly,  could  not  have  been  the  in- 
tention of  the  act.  It  is  entirely  silent  as  to  the  right  of  the 
debtor  to  sell  and  convey  his  homestead  ;  nor  does  it  declare  that 
the  purchaser  shall  have  any  right  beyond  those  which  he  would 
apquire  under  an  ordinary  conveyance  of  real  property,  subject 
to  existing  liens  and  incumbrances.  *  *  *  It  is  sufficient  to 
remark  that  this  exemption  is  not  made  assignable  by  the  act. 
It  is  not  so  written  in  the  law,  and  we  cannot,  as  judges,  so 
write  it ;  that  must  be  done  by  the  Legislature.  That  the  Legis- 
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lature  did  not  intend  to  confer  the  power  to  sell  is  pretty  conclu- 
sive from  the  fact  that  the  act  provided  that  the  exemption  shall 
continue  after  the  death  of  the  debtor,  for  the  benefit  of  his  widow 
and  family,  some  or  one  of  them  continuing  to  occupy  such  home- 
stead imtil  the  youngest  child  becomes  twenty-one  years  of  age, 
and  until  the  death  of  the  widow.  But  for  this  provision  the  righ^ 
to  sell  under  execution  would  have  been  complete  on  the  death 
of  the  debtor.  It  is  conceded  by  the  plaintiflf's  counsel  that  the 
law  is  made  solely  for  the  benefit  of  the  person  who  takes  the 
steps  necessary  to  avail  himself  of  its  provisions,  and  of  his 
family.  But  the  counsel  insists  that,  if  he  sells  the  property  thus 
made  exempt,  the  creditor  is  not  injured,  because,  having  notice 
of  such  exemption  before  the  debt  was  contracted,  he  had  no 
rights  in  the  property  while  it  was  owned  by  the  debtor,  and  the 
latter,  by  being  authorized  to  make  an  exchange,  or  a  sale  and 
new  purchase,  might  be  benefited  thereby ;  and  to  be  deprived 
of  this  might  prove  a  great  hardship,  and  would  in  a  great  meas- 
ure destroy  the  force  and  utility  of  the  law.  But  we  have  already 
observed  that  we  are  not  at  liberty  to  regard  hardship  or  incon- 
venience, when  construing  the  words  of  a  statute  plain  and  intel- 
ligible, nor  to  extend  or  add  to  its  provisions.  It  is  sufficient 
that  the  enacting  power  has  not  seen  fit  to  incorporate  the  neces- 
sary language  to  authorize  the  court  to  sanction  the  construction 
asked  for,  and  that  it  is  only  in  doubtful  cases  in  statutes  of 
this  description  that  an  equitable  or  liberal  interpretation  may 
be  allowed.  The  Legislature  shall  be  intended  to  mean  what 
they  have  plainly  expressed,  and,  consequently,  no  room  is  left  for 
construction.^  It  has  been  well  remarked  that  *  in  cases  where 
the  intent  of  the  Legislature  is  ambiguous,  and  the  effort  to  ar- 
rive at  it  is  hopeless — and  in  these  cases  only — does  the  power  of 
construing  a  statute  strictly  or  literally  exist.  Where  the  lan- 
guage is  explicit  the  courts  are  bound  to  seek  for  it  in  the  words 
of  the  act,  and  are  not  at-  liberty  to  suppose  that  they  intended 
anything  diflferent  from  what  their  language  imports.'^  Besides, 
to  adopt  the  views  of  the  plaintiff 's  counsel  might  lead  to  the 

^  Citing  Sedgw.  on  Stat  and  Const.  Law,  879,  nota. 
«  IbuLy  380  and  note,  882-«. 
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perpetration  of  more  mischief  than  all  the  benefits  which  could 
be  derived  in  particular  cases.  The  Legislature,  for  some  good 
reasons,  probably,  did  not  see  fit  to  authorize  the  debtor  to  sell 
and  convey  so  as  to  exempt  the  property  from  sale  after  coming 
to  the  hands  of  the  grantee ;  or,  if  it  intended  to  do  so,  it  has 
not  declared  such  intention  in  the  law.  If  it  is  an  omission,  we 
cannot  supply  it.  In  the  language  of  Mr.  Justice  Buller,  in 
Jones  v.  Smait,^  *  We  are  bound  to  take  the  act  of  the  Legisla- 
ture as  it  has  been  made.  A  casus  omissus  can  in  no  case  be 
supplied  by  a  court  of  law,  for  that  would  be  to  make  laws ;  nor 
can  I  conceive  that  it  is  our  province  to  consider  whether  such  a 
law  that  has  been  passed  be  tyrannical  [and,  he  might  have  added, 
sufficiently  wise  and  liberal  in  its  provisions]  or  not.'  "  * 

§  397.    Views  of  the  Supreme  Conrt  of  Arkansas.  —  ^*  All 

judgments,"  said  the  Supreme  Court  of  Arkansas,  "  are  liens  from 
the  date  of  rendition  upon  lands  owned  by  the  judgment-debtor 
within  the  jurisdiction  of  the  court  rendering  the  same.'  The 
fact  that  a  judgment-debtor  may  be  entitled  to  a  homestead 
exemption  does  not  prevent  the  lien  from  attaching  to  land  that 
may  be  selected  as  a  homestead.  The  selection  of  the  homestead 
takes  it  from  the  maw  of  the  execution,  and  suspends  the  sale. 
The  provision  of  our  Constitution  is  that  the  homestead  of  a 
manied  man  or  head  of  a  family  shall  be  exempt,  not  from  a 
judgment  Ken,  but  sale  or  execution,  or  other  final  process. 
•  *  *  No  injustice  is  done  the  debtor  by  allowing  the  judg- 
ment lien  to  attach  to  the  property  claimed  as  a  homestead,  for 
the  judgment  lien  in  no  manner  interferes  with  his  occupancy, 
nor  does  it  deprive  him  of  his  home.  ♦  ♦  ♦  Our  Constitution 
is  silent  as  to  the  right  of  the  debtor  to  sell  and  convey  his  home- 
stead ;  nor  does  it  declare  that  the  purchaser  shall  have  any  right 
beyond  those  he  would  acquire  under  an  ordinary  conveyance  of 
real  propeity,  subject  to  existing  liens  and  incumbrances.  It 
must  be  evident  to  all  that  the  framers  of  the  Constitution  did 
not  intend  to  confer  the  power  on  a  debtor  to  sell  his  homestead, 

>  1  Term.  Rep.  44,  52. 

»  Allen  V.  Cook,  26  Barb.  874. 

>  Gould's  Dig.  Stat.  Ark.,  ch.  96,  {  5. 
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discharged  of  all  Hen.  The  Constitution  itself  recognizes  an 
estate  in  remainder ,  and  a  termination  of  the  homestead  estate. 
The  fifth  section  of  article  twelve  declares :  •  The  homestead  of 
a  family,  after  the  death  of  the  owner  thereof,  shall  be  exempt 
from  the  payment  of  his  debts  in  all  cases  during  the  minority  of 
his  children,  and,  also,  so  long  as  his  widow  shall  remain  unmar- 
ried, unless  she  be  the  owner  of  a  homestead  in  her  own  right.* 
This  clause  of  our  Constitution  clearly  discloses  the  intention  that 
the  homestead  property  of  the  debtor,  after  it  had  served  the 
policy  of  the  law,  should  be  applied  to  the  payment  of  debts, 
instead  of  passing  to  his  heirs  discharged  of  all  liens,  under  the 
stiitutes  of  descent  and  distribution."  ^ 

§  398.  Consequences  of  these  opposingr  Views  —  Priorities 
of  Creditors  and  Alienees.  —  The  importance  of  these  rulings 
consists  in  the  diverse  consequences  which  flow  from  them.  From 
the  rule  that  the  lien  of  a  judgment  does  not  attach  to  exempt 
property,  it  follows  that  a  judgment-debtor  may  convey  such 
property,  notwithstanding  the  existence  of  judgments  against  him 
which  would  be  liens  upon  non-homestead  property ;  and  the 
purchaser  will  get  a  title  unaffected  by  the  existence  of  such 
judgments.^  And,  when  the  homestead  exemption  from  any 
cause  ceases  to  exist,  so  that  the  premises  become  liable  to  levy 
and  sale,  then  the  first  levy  thereafter  will  bind  the  property, 
whether  the  writ  was  issued  on  a  senior  or  a  junior  judgment.' 
In  this  case  there  were  two  judgments  recovered  against  the  owner 
and  occupier  of  a  homestead,  at  different  times,  upon  the  younger 

1  Norris  V,  Kidd,  28  Ark.  492,  497. 

'  Green  v.  Harks,  25  HI.  225,  the  court  saying:  "It  not  being  under  a  lien  or  liable 
to  sale  when  he  purchased,  he  must  acquire  and  hold  it  in  the  same  condition.''  To 
the  same  point  are  Fishback  v.  Lane,  86  Ul.  437 ;  Bliss  v.  Clark,  89  HI.  596 ;  Goodell 
V,  Blumer,  41  "Wis.  486 ;  Lamb  v.  Shays,  14  Iowa,  567 ;  Cunmiings  v.  Long,  16  Iowa, 
41 ;  Horris  v.  Ward,  6  Kan.  289.  A  Texas  court  states  the  rule  inaccurately  in  the 
following  language:  "We  think  it  clear  that  the  debtor  had  the  right  to  sell  his 
homestead  and  acquire  another  with  the  proceeds,  or  otherwise,  without  "Subjecting  it 
to  his  general  debts,  or  to  any  lien  not  made  specific  by  valid  contract."  Black  v. 
Epperson,  40  Texas,  187.  It  cannot  be  possible  that  the  title  of  the  purchaser  of  a 
debtor's  homestead  can  be  affected  by  any  subsequent  act  or  omission  of  his  vendor  in 
acquiring  or  not  acquiring  a  new  homestead. 

>  Bliss  V.  Clark,  89  HI.  590. 
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of  which  an  execution  was  sued  out ;  whereupon  the  debtor  and 
wife  released  their  homestead  right  to  the  plaintiff  in  this  judg- 
menty  and  such  release  was  followed  by  a  levy  and  sale  there- 
under. Subsequently,  and  after  the  debtor  had  abandoned  the 
premises,  an  execution  was  sued  out  upon  the  elder  judgment 
and  levied  upon  the  premises,  and  they  were  sold.  The  court 
held  that  all  of  the  debtor's  title  passed  to  the  purchaser  under 
the  younger  judgment.^  And,  when  the  owner  of  a  homestead 
sells  it  and  delivers  possession  to  the  grantee,  the  grantee  will 
hold  it  discharged  of  the  lien  of  a  judgment,  although  the  deed 
to  him  did  not  waive  the  homestead  right  of  the  grantor  by  ex- 
press words,  as  required  under  the  Illinois  statute.  The  delivery 
of  possession  is  held  to  be  an  abandonment  in  favor  of  the 
grantee,  though  no  abandonment  as  to  third  persons.' 

§  399.  Continued — The  contrary  Bnle  a  Restraint  npon 
Alienation. — On  the  other  hand,  from  the  rule  that  the  lien  of 
a  judgment  attaches  to  the  homestead  during  its  occupancy  as 
such,  remaining  dormant,  however,  while  such  occupancy  con- 
tinues, but  springiug  into  life  when  it  ceases,  flows  the  conse- 
quence that  the  debtor  cannot,  while  judgments  stand  s^ainst 
him  unsatisfied,  moi*tgage  or  sell  his  homestead,  except  subject  to 
the  liens  of  such  judgments ;  •  that,  if  he  removes  from  such 
homestead  with  the  view  of  acquiring  another,  the  judgment  lien 
instantly  becomes  active,  and  the  premises  may  be  sold.^  An 
insolvent  debtor  is  thus  reduced  to  a  mere  usufructuary  interest 
in  his  homestead,  the  enjoyment  of  which  depends  upon  uninter- 
rupted occupancy.  He  can  neither  remove  from  it,  nor  incumber 
it,  nor  sell  it,  even  for  the  purpose  of  acquiring  another  home- 
stead more  suitable  to  his  condition  or  wants.  If  it  is  an  urban 
homestead,  it  may  become,  in  course  of  time,  surrounded  with 
unwholesome  and  offensive  manufacturing  establishments,  and,  at 
the  same  time,  if  he  could  sell  it,  it  might  command  a  ready  price 


^  Bliss  V.  Clark,  supra. 

>  Fishback  v.  Lane,  86  HI.  487. 

>  Hoyt  V,  Howe,  8  Wis.  752 ;  Folsom  o.  Oarli,  5  liGim.  888,  887;  Moore  v.  Granger, 
80  Ark.  674. 

*  Tillotsont?.  Millard,  7  Minn.  518, 
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for  such  purposes.  But  he  cannot  escape  from  it  with  his  family 
without  surrendering  it  to  his  creditors.  Such  a  homestead  may, 
indeed,  be  the  asylum  of  an  unfortunate  debtor,  but,  under  the 
operation  of  such  a  rule,  it  may  also  become  his  prison  and  his 
grave. 

§  400.    liiens  on  Homestead  not  dissolved  by  Bankraptcy.  — 

Keeping  in  mind  that,  by  the  terms  of  the  Bankrupt  Act,  prop- 
erty exempt  by  the  laws  of  the  state  from  seizure  on  attachment 
or  execution  does  not  pass  by  the  assignment  in  bankruptcy  to 
the  assignee,  but  remains  the  absolute  property  of  the  bank- 
rupt,^ we  are  prepared  for  the  conclusion  that,  where,  the  lien  of 
a  judgment,  execution,  or  attachment  has  attached  to  such  of  a 
debtor's  property  as  is  otherwise  exempt  from  seizure  by  the  laws 
of  the  state,  and  such  propeily  is  set  apart  to  him  as  being  so 
exempt  by  his  assignee  in  bankruptcy,  the  proceedings  in  bank- 
ruptcy and  his  discharge  therein  do  not  have  the  effect  of  releas- 
ing such  liens.'  In  Illinois,  whilst,  as  already  seen,*  the  lien  of 
u  judgment  does  not  attach  to  the  homestead  of  the  debtor,  yet 
this  refers  to  the  homestead  when  it  does  not  exceed  in  value 
$1,000,  the  statutory  limit;  as  to  any  excess  above  this  limit, 
the  lien  does  attach.  Accordingly,  where  mortgaged  property 
was  set  off  to  a  bankrupt  by  the  assignee  as  a  homestead,  subject 
to  an  incumbrance  thereon,  and  the  debtor  afterwards  redeemed 
from  the  moitgage,  it  was  held  that  the  propeity  in  excess  of  the 
value  of  $1,000  became  liable  to  a  sale  on  execution  under  a 
judgment  rendered  against  him  subsequently  to  the  execution  of 
the  mortgage,  and  prior  to  his  discharge  in  bankruptcy.  In  a 
late  case  in  Georgia  an  attempt  was  made  to  create  a  distinction 
between  enforcing  a  judgment,  after  bankruptcy,  against  prop- 
erty never  in  any  way  dealt  with  by  the  assignee  or  by  the  bank- 
rupt court,  and  enforcing  it  against  property  set  apart  in  due  form 
to  the  bankrupt  as  exempt,  whether  exempt  legally  as  against 
such  judgment  or  not.  The  latter  was  said  to  be  administered 
in  bankruptcy;  the  former,  not.     But  the  court  said:   ^'The 

1  Bix  0.  Capitol  Bank,  2  Dill.  867. 

s  Bufih  V.  Lester,  65  Ga.  679;  Jackson  v,  Allen,  80  Ark.  110;  Robinson  v.  Wilson, 
15  Kan.  596. 
>  Ante,  i  890. 
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« 

distinction  is  iinsound,  in  so  far  as  it  is  applied  to  exemptions 
measured  by  the  state  laws,  and  of  that  class  is  the  exemption 
of  land.  The  assignee  acquires  no  title,  and  imparts  none  to  the 
bankrupt.  He  admeasures  and  values,  and  allows  the  bankrupt 
to  retain.  The  latter  has  precisely  the  same  title  after  his 
exempt  property  is  set  apart  as  he  had  before  it.  Liens  upon 
it  are  neither  extinguished  nor  removed.  His  protection  there- 
after as  to  those  liens,  unless  he  can  show  assets  for  them  in  the 
hands  of  the  assignee,  depends  wholly  on  the  state  law.  What 
has  been  done  by  the  assignee  is  equivalent  to  compliance  with 
the  state  statutes  in  assigning  homestead  or  claiming  exemption, 
but  has  no  higher  validity  or  greater  sanctity.  If  creditors  come 
who  have  compounded  their  liens  with  the  assignee,  or  who  have 
proved  their  claims  in  bankruptcy,  they  can  be  resisted.  If 
others  come  who  have  not  done  so,  they  can  enforce  their  liens 
or  not,  according  as  they  might  or  might  not  have  enforced  them 
against  the  property  if  it  had  been  set  apart  under  the  state  law> 
in  the  method  prescribed  by  that  law,  without  any  proceeding 
in  bankruptcy  whatever.  Exemption  granted  in  bankruptcy, 
resting  on  the  state  law,  has  precisely  the  same  effect  against 
prior  liens  as  exemption  granted  out  of  bankruptcy,  or  by  the 
instrumentalities  appointed  by  the  state.  In  respect  to  the  latter, 
it  is  well  settled  by  repeated  rulings  that  a  creditor,  having  a  lieu 
that  overrides  the  exemption,  may  assert  it  without  contesting 
the  right  with  the  debtor  on  the  hearing  of  his  application.^  In 
Gumming  v.  Clegg^  a  moytgagee  was  allowed  to  foreclose  after 
the  property  mortgaged  had  been  set  apart  to  the  mortgageor,  in 
bankruptcy,  as  exempt.  The  Bankrupt  Act  presei^ves  all  liena 
alike,  and  the  debtor's  discharge  is  granted  with  that  implied 
qualification.  What  each  lien  will  bind  (beyond  what  is  disen- 
gaged from  it  by  the  act,  without  reference  to  the  state  law) 
depends  upon  the  exemption  laws  of  the  state."  ' 

§  401.    Application  of  this  Rnle  to  Attachment  Liiens.  —  The 

Bankrupt  Act,  by  its  terms,  dissolves  all  attachments  made  within 

1  Chambliss  v.  Phelps,  89  Ga.  886;  Harris  v.  Golquit,  44  Ga.  663;  Patterson  v. 
Wallace,  47  6a.  468 ;  Wofford  v.  Gaines,  58  Ga.  485. 
>  52  Ga.  605. 
*  Bush  V,  Lester,  55  Ga.  581, 
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four  months  next  preceding  the  commencement  of  the  bank- 
ruptcy proceedings.^  Some  of  the  Federal  courts  have  held  that 
attachments  levied  upon  exempt  property  within  four  months  of 
the  commencement  of  proceedings  in  bankruptcy  are  dissolved.* 
But  the  Supreme  Court  of  Kansas  has  held  that  the  statute  oper- 
ates to  dissolve  only  such  attachments  as  have  been  levied  on  prop- 
erty passing  to  the  assignee,  and,  hence,  that  it  does  not  dissolve 
attachments  levied  upon  exempt  property.'  Therefore,  where  a 
valid  attachment  had  been  levied  upon  property  which  afterwards 
became  the  homestead  of  the  debtor,  and  proceedings  in  bank- 
ruptcy supervened,  resulting  in  the  debtor's  discharge,  these 
proceedings  had  no  effect  upon  the  lien  of  the  attachment,  and 
it  could  afterwards  be  enforced  in  the  state  court/ 

§  402.  To  the  liiens  of  Judgments.  —  In  those  states  where 
the  liens  of  judgments  are  not  excluded,  but  only  suspended  by 
the  intervention  of  an  estate  of  homestead,  it  follows  that,  if  the 
lien  of  a  judgment  has  attached  to  the  debtor's  homestead,  and 
the  debtor  is  afterwards  adjudged  a  bankrupt,  and  the  judgment 
is  not  proved  in  the  court  of  bankruptcy,  and  the  homestead  is 
duly  set  apai*t  to  the  debtor  in  such  court,  and  the  debtor,  in 
due  course  of  proceedings,  obtains  his  discharge,  he  cannot,  even 
then,  alienate  his  homestead,  giving  a  clear  title  thereto ;  for  it 
continues  as  before — subject  to  the  lien  of  the  judgment.*  It  was 
said,  in  such  a  case,  that  the  act  of  the  bankrupt  couit,  in  setting 
apart  to  the  debtor  his  homestead,  invested  him  with  no  new 
rights,  but  merely  protected  him  in  the  enjoyment  of  such  home- 
stead exemption  as  was  given  by  the  state  laws.  After  the  home- 
stead was  assigned  and  set  apart  to  him  by  the  bankrupt  coui*t, 
the  lien  of  the  judgment  upon  the  homestead  could  not  be  en- 
forced so  long  as  he  continued  to  occupy  it  as  a  family  residence, 
either  by  the  bankrupt  court  or  by  the  state  court.  He  could 
have  remained  on  the  home  and  enjoyed  it  during  his  life ;  his 

>  U.  S.  Rev.  Stat,  2  6(W4. 

>  lU  Ellis,  1 K  B.  R.  655;  Re  Hambright,  2  N.  B.  B.  498;  Re  Stevens,  5  K.  B.  B. 
298. 

*  Bobinson  v.  Wilson,  15  Kan.  596. 

*  Bobinson  v.  Wilson,  tuprc^, 
»  Bush  V.  Lester,  65  Ga.  579. 
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wife  could  have  held  it  as  a  home  after  his  death,  during  her 
life ;  and  her  children,  while  minors,  could  have  remained  upon  it 
under  the  protection  of  the  law  when  she  was  gone.  In  the 
meantime  the  creditor  could  revive  and  keep  alive  his  judgment 
lien  upon  the  land,  but  could  not  enforce  it  by  execution  so  long 
as  the  land  remained  protected  by  law  as  a  homestead ;  nor  could 
the  judgment  have  been  revived  and  enforced  against  the  debtor 
personally,  or  against  any  property  acquired  by  him  after  he  was 
adjudged  a  bankrupt,  he  having  been  discharged  from  all  per- 
sonal legal  obligations  to  pay  the  debt,  and  the  statute  lien  of 
the  judgment  on  the  land  only  remaining,  and  subject  to  be 
revived  and  continued.^ 

^  Jackson  o.  Allen,  80  Ark.  110. 
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CHAPTER  IX. 

EFFECT   OF  FRAUDS  UPON   EXEMPTION   PRIVILEGES. 
ABUCLE  L—Effiot   of  frattdttlent   Gonyxtaitcis  upoir  thx  Riqht  of 

HOMXSTIAD. 

SECTION  404.  Scope  of  this  Chapter. 

405-407.  Fraudulent  Conveyances  no  Bar  to  Dower — The  Doctrine  stated  and 
illustrated. 
403.  The  same  Principles  applicahle  to  the  Bight  of  Homestead. 
409-412.  Reasons  given  in  Support  of  the  Rule. 

418.  Applications  of  the  Rule. 
414, 415.  Contrary  Views — How  if  Judgment  Liens  bind  the  Homestead. 

416.  Doctrine  of  the  Supreme  Court  of  Illinois. 

417.  Doctrine  of  the  Supreme  Court  of  New  Hampshire — Latent  Rights  of 

Creditors. 

418.  Fraudulent  Grantee  acquires  no  Rights  against  Creditors  and  Purchasers. 

419.  Fraudulent  Conveyance  of  one  Homestead  cuts  off  Right  to  another. 

420.  Setting  aside  fraudulent  Conveyances  of  the  Homestead. 

421.  Fraudulent  Preference  of  Creditors. 

422.  Frauds  at  judicial  Sale  of  Homestead. 

ARTICLE  n. — Effsot  of  Fbattds  xtpoit  the  Chattel  Ezxmptiov. 

Section  426.  The  Authorities  conflicting — General  Views. 
426.  Views  of  the  Pennsylvania  Judges. 
427,  428.  Application  of  these  Views— Liability  of  levying  Offlcen. 

429.  Early  Doctrine  in  Indiana. 
480-482.  Contrary  Views — Fraud  does  not  destroy  Right  of  Exemption. 

488.  Early  Doctrine  in  Illinois — Fraudulent  Transfers  destroy  Exemption. 

484.  This  Doctrine  overruled. 

485.  The  resulting  Doctrine. 

486.  Assignment  reserving  exempt  Property. 

487.  Fraudulent  Concealment 

488.  Claim  of  Exemption  by  fraudulent  Transferee 

ABTICLE  I. — Effect  of  fraudulent  Conyetances  upon  the  Right 

OF  Homestead. 

§  404.  Scope  of  this  Chapter.  —  In  a  discussion  of  the  effect 
of  frauds  upon  the  right  of  a  debtor  to  avail  himself  of  the  bene- 
fit of  exemption  laws,  the  subject  is  capable  of  a  division  into  the 

following  heads : 
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1.  Frauds  in  the  creation  of  the  particular  debt  against  which 
the  exemption  is  claimed.  This  branch  of  the  question  has  been 
treated  under  the  head  of  privileged  debts  .^ 

2.  Frauds  which  consist  in  converting  property  or  money, 
capable  of  being  reached  by  existing  creditors,  into  a  family 
homestead,  or  other  property  which  by  law  is  specifically  exempt 
from  execution.  This  subject  has  likewise  been  treated  else- 
where, so  far  as  it  relates  to  the  homestead  exemption.* 

3.  Fraudulent  conveyances  of  property  already  exempt  from 
execution.  These  conveyances  divide  themselves  into  two 
classes :  first,  conveyances  which  consist  of  a  fraudulent  assign- 
ment of  all  the  specifically-exempted  property  the  debtor  has ; 
second,  conveyances  which  consist  of  a  fi^audulent  assignment  of 
all  the  property  the  debtor  has,  except  that  which  is  specificaUy 
exempted  by  law.  In  the  following  discussion  I  have  not 
attempted  to  preserve  with  distinctness  this  classification,  be- 
lieving that  it  would  rather  tend  to  introduce  confusion  into  the 
already  cinide  and  discordant  elements  with  which  I  have  had  to 
deal.  The  reader  will,  however,  appreciate  the  importance  of 
these  distinctions,  and  will  discover  in  the  views  of  the  courts, 
set  out  at  considerable  length,  that  they  have  occasionally  im- 
pressed themselves  upon  the  judicial  mind.*  Many  courts  have 
discovered  a  resemblance  between  the  rights  of  the  wife  under 
exemption  laws  and  her  right  of  dower.'  I  shall,  therefore,  intro- 
duce this  discussion  with  a  short  digression  with  reference  to 
the  effect  of  fraudulent  conveyances  upon  the  right  of  dower. 

§  405.    Fraudulent  Conveyance  no  Bar  to  Dower. —  It  has 

been  frequently  held  that  a  conveyance  by  husband  and  wife  of 
real  estate  in  which  the  wife  has  an  inchoate  right  of  dower, 
subsequently  set  aside  as  being  fraudulent  as  to  creditors,  will 
not  operate  to  bar  an  assignment  of  dower.  The  theory  of  the 
cases  appeal's  to  be  that  a  conveyance  thus  set  aside  at  the  suit 
of  creditors,  for  fraud,  is  to  be  treated  as  a  mere  nullity  —  as 

1  Ante,  i  382. 
'  Ante,  2  306  et  aeq. 

•  In  the  Southern  Law  Review  for  April-May,  1878,  will  be  found  an  instructiye 
article  on  this  subject,  from  the  experienced  pen  of  Orlando  F.  Bump,  Esq. 

348 


DO  NOT  BAB  DOW£B.  §  406 

though  it  had  never  been  made  —  and  that  the  wife's  inchoate 
right  of  dower  is,  therefore,  wholly  unaffected  by  it ;  that  whilst, 
the  conveyance  subsisting,  she  would  be  estopped  to  assert  her 
right  of  dower  as  against  the  fraudulent  grantee,  yet,  the  convey- 
ance being  annulled,  the  creditors  of  her  husband  can,  as  against 
her,  derive  no  advantage  from  it.^  Another  reason  given  is  that 
**the  right  to  dower,  though  consummate  on  the  death  of  the 
husband,  rests  in  action  only.  Before  the  assignment  it  cannot 
be  aliened  by  the  widow  nor  sold  on  execution  against  her. 
She  may  release  it  to  the  owner  of  the  fee,  but  cannot  transfer  it 
to  a  stranger.  It  attends  the  estate,  and  is  only  severed  from  it 
by  assignment."*  Again,  it  has  been  said  that  the  wife  could 
not  have  released  dower  by  herself  to  the  fraudulent  grantee. 
**It  cannot  exist  as  a  separate  right  in  him  or  his  grantee,  dis- 
associated, so  to  speak,  from  the  interest  or  estate  of  the  hus- 
band.''»- 

§  406.  Applications  of  this  Rule. — In  looking  for  applica- 
tions of  this  rule,  we  find  that  it  has  been  held  that  if  a  creditor, 
during  the  life  of  a  husband,  levies  an  execution  upon  land  thus 
fraudulently  conveyed  with  release  of  dower,  and  recovers  the 
land  in  a  real  action  against  the  fraudulent  grantee,  on  the  ground 
that  the  conveyance  was  fraudulent  and  void  as  against  creditors, 
the  wife  is  restored  to  her  rights,  and,  on  the  death  of  her  hus- 
band, may  recover  dower  of  such  creditor  or  of  his  assigns.^  So, 
where  a  husband,  by  a  deed  in  which  his  wife  joined  to  release 
dower,  conveyed  land  to  a  third  person,  who  conveyed  it  back  to 
the  wife,  and  subsequently  both  deeds  were  set  aside  as  being 
fraudulent  as  against  creditors,  it  was  held  the  wife's  inchoate 
right  of  dower  was  not  merged  in  the  fee  conveyed  to  her  so  as 
to  prevent  her  from  claiming  it  after  the  deed  to  her  was  set 

1  Dugan  V.  Massey,  6  Bush,  81 ;  Lowry  v.  Fisher,  2  Bush,  70 ;  Summers  v.  Babb,  18 
m.  483 ;  Morton  v.  Noble,  67  Bl.  176 ;  Robinson  v.  Bates,  8  Hetc.  40 ;  Richardson  v, 
Wyman,  62  Me.  280;  Malony  v.  Horan,  12  Abb.  Pr.  (n.  s.)  289;  CJox  v.  Wilder,  2 
Dill.  46 :  Morton  v.  Noble,  4  0.  L.  N.  157 ;  Woodworth  v.  Paige,  6  Ohio  St.  70. 

*  Treat,  J.,  in  Summers  v.  Babb,  18  HI.  488. 

•Coxr.Wilder,  2Dm.47. 

^  Robinson  v.  Bates,  8  Mete  40. 
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aside.^  So,  where  a  husband  conveyed  to  his  wife  certain  land  in 
which  she  had  an  inchoate  right  of  dower,  and  afterwards  both 
husband  and  wife  conveyed  it  to  a  third  person,  and  a  judgment- 
creditor  procured  a  decree  setting  aside  both  conveyances  as 
being  fraudulent  and  void  as  to  him,^  and  ordering  the  grantees 
to  relinquish  all  their  apparent  interest  to  him  except  the  dower 
of  the  female  grantor,  it  was  held  that  she,  after  her  husband's 
decease,  might  maintain  an  action  to  recover  dower  in  the  premi- 
ses.^ So,  in  settinor  aside  a  fraudulent  convevance  in  which  the 
wife  has  released  dower,  at  the  suit  of  an  assignee  in  bankruptcy, 
it  is  error  to  vest  title  in  the  assignee  discharged  of  the  wife's 
dower.  It  is  said  that  the  assignee  ^*  succeeds  to  all  the  interests 
of  the  bankrupt,  and  represents  his  creditors  so  far  as  to  enable 
him  to  attack  conveyances  made  by  the  bankrupt  in  fraud  of  their 
rights.  He  claims  that  the  deed  is  void  as  to  creditors,  and  on 
this  ground  alone  he  attacks  it ;  and  upon  this  ground  alone  has 
he  any  right  to  the  property.  He  says  it  is  void  as  to  creditors 
because  fraudulent,  and  for  this  reason  asks  to  be  invested  with 
the  title  which  it  fraudulently  conveyed.  He  cannot  claim  under 
it,  and  must  claim  against  it.  When  it  is  decreed  fraudulent  and 
void  at  his  instance,  how  can  he  set  it  up  to  defeat  the  right  of 
the  wife  to  dower?  Such  a  position  involves  this  inconsistency : 
that  it  asks  that  the  same  instrument  be  held  void  as  to  creditors, 
and  then  in  their  favor  held  valid  as  to  the  wife.  ♦  ♦  *  When 
we  consider  the  intimate  and  confidential  relations  between  hus- 

^  Halony  v.  Horan,  12  Abb.  Pr.  (n.  s.)  289 ;  compare,  as  to  the  right  of  homestead. 
Castle  9.  Palmer,  6  Allen,  401 ;  Murphy  v.  Grouch,  24  Wis.  365. 

»  Wyman  v.  Fox,  69  Me.  100. 

•  Richardson  v,  "Wyman,  62  Me.  881.  Appleton,  C.  J.,  said:  "The  deed  to  de- 
mandant releasing  to  her  the  fee  being  avoided  for  fraud,  t)ie  tenant  would  set  it  up 
as  an  existent  estate  to  bar  the  dower  to  which  she  would  otherwise  be  entitled.  If 
no  conveyance  had  been  made  by  Amos  Wyman  to  his  wife,  her  right  to  dower  would 
have  been  unquestioned.  Reduced  to  the  ultimate  elements,  the  proposition  is  that  a 
deed  fraudulent  and  void  as  to  the  tenant^  and  which  has  been  avoided  by  him,  may, 
after  such  avoidance,  be  set  up  by  him  as  a  valid  and  existent  deed,  for  the  purpose  of 
defeating  and  destroying  a  right  to  which  the  demandant  would  unquestionably  have 
been  entitled  had  no  such  deed  been  executed.  When  a  lesser  estate  is  merged  in  a 
greater,  the  greater  estate  must  be  assumed  as  valid  and  continuing.  There  can  be  no 
merger  when  the  estates  are  successive  and  not  concurrent,  and  where  the  greater 
estate  is  void  and  has  been  avoided." 
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band  antl  wife ;  the  control  and  influence  of  the  latter  over  the 
former  in  matters  of  business ;  the  public  policy  in  which  the 
right  of  dower  has  its  origin  and  support  in  the  law,  namely,  a 
provision  for  the  widow ;  and  that,  if  the  fraudulent  conveyance 
had  not  been  made,  the  dower  right  would  have  been  beyond  the 
reach  of  the  creditors  or  the  assignee,  we  find  it  difficult  to  resist 
the  conviction  that,  as  between  the  wife  and  the  assignee,  the 
equity  as  to  the  dower  right  is  with  her,  and  that  to  deprive  her 
of  it  is,  in  substance  and  effect,  to  punish  her  for  the  intended, 
but  (by  the  decree  the  couit  makes)  the  ineffectual,  fraud  of  the 
husband.'*^ 

§  407.  The  Doctrine  of  Estoppel.  —  In  such  cases  the  doc- 
trine of  estoppel  has  been  urged  by  the  successful  creditor  against 
the  demand  of  the  widow  for  an  assignment  of  her  dower.  But 
althousrh  it  has  been  intimated  in  one  case,^  and  doubted  in 
another,^  and  denied  in  a  third ,^  that,  as  against  the  grantee,  she 
is  estopped  by  her  deed  to  claim  dower,  yet  all  the  cases  seem  to 
agree  that  such  an  estoppel  does  not  operate  in  favor  of  a  cred- 
itor,* in  favor  of  an  assignee  in  bankruptcy ,•  or  other  stranger  to 
the  conveyance ;  since  **  an  estoppel,  to  be  binding,  must  be 
reciprocal,  and  parties  and  privies  only  are  bound  thereby."^ 
In  the  Kentucky  case,  where  the  question  was  directly  presented 
as  between  the  wife  of  the  fraudulent  grantor  and  the  grantee,  it 
was  held  that  the  former  was  not  estopped  by  her  relinquish- 
ment of  dower  to  claim  it  again  as  against  the  grantee  .•   In  Ohio 

I  Cox  V.  Wilder,  2  Dill.  45 ;  U.S.  Oir.  Ct.  East.  Dis.  Mo.,  opinion  by  Dillon,  Cir. 
J. ;  Krekel,  Dis.  J.,  concurring.  Approved  in  McFarland  o.  Goodman,  6  Bias.  117, 
Hopkins,  J. 

■  Cox  V.  Wilder,  supra. 

'  Kobinson  v.  Bates,  8  Mete  42. 

^  Lockett  V.  James,  8  Bush,  28. 

'  Bobinson  v.  Bates,  supra. 

•  Cox  V.  Wilder,  supra. 

^  Wilde,  J.,  in  Bobinson  v.  Bates,  supra. 

'  Lockett  V.  James,  8  Bush,  28.  The  facts  were  that,  a  decree  having  been  rendered 
setting  aside  the  fraudulent  conveyance  at  the  suit  of  creditors,  the  grantee  appealed, 
on  the  ground  that  the  court  erred  in  exposing  the  dower  interest  to  sale  in  payment 
of  the  husband's  debts.  The  court,  after  referring  to  its  former  decisions  upon  the 
subject  (Lowry  v.  Fisher,  2  Bush,  70,  and  Dugan  v.  Massey,  6  Bush,  81),  said  that  they 
were  not  conclusive  of  the  question  whether  the  surviving  wife  is  not  estopped  by  her 
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the  same  conclusion  has  been  reached ;  but  upon  the  broader 
ground  that,  since  the  wife's  dower  is  not  answerable  for  the 
husband's  debts,  as  to  it  there  can  be  no  fraudulent  conveyance. 
And,  since  the  wife  in  such  cases  acts  under  the  influence  of  her 
husband,  a  court  ought  not  refuse  her  its  aid  in'  recovering  her 
dower  from  a  grantee  to  whom  she  has  conveyed  it  without  con- 
sideration, she  having  been  guilty  of  no  fraud.^ 

§  408.    Tills  Doctrine  applicable  to  Homestead. — Do  the 

same  principles  apply  also  to  the  right  of  homestead  ?  Most  of 
the  cases  answer  this  question  in  the  affirmative,  and  hold  that  a 
conveyance  set  aside  for  fraud,  at  the  suit  of  the  husband's  cred- 
itors, does  not  estop  the  grantor,  or  his  wife,  from  claiming 
homestead  in  the  premises  thus  conveyed.*    Such  a  conveyance 

relinquishment  of  dower  in  the  fraudulent  conveyance  as  against  the  grantee  in  that 
deed.  **If  she  is,"  said  the  court»  "it  must  logically  result  that  the  appellant  could 
successfully  resist  the  judgment  of  sale  as  to  the  dower  which  she  claimed."  In  saying 
this  the  court  evidently  overlooked  the  principle  that,  the  hushand  living,  the  wife's 
potential  right  of  dower  cannot  he  disassociated  from  the  fee.  It  is  either  lost  entirely, 
as  where  the  wife  relinquishes  it  to  the  owner  of  the  fee,  or  it  inheres  in  the  fee,  as 
where  the  land  is  sold  to  pay  the  hushand*s  dehts.  See  Summers  v.  Bahh,  18  111.  483 ; 
Wilder  v.  Cox,  2  Dill.  45.  It  would  seem  that  this  would  have  heen  a  clearer  groimd 
on  which  to  rest  the  conclusion  of  the  court  than  on  the  non-existence  of  an  estoppel. 
"But,"  continues  the  court,  "the  ahsolute  invalidity  of  the  deed  as  a  conveyance 
of  the  legal  title  heing  judicially  established  and  admitted,  we  are  of  the  opinion  that, 
upon  its  avoidance  at  the  instance  of  the  creditors  of  Gkorge  Payne,  it  was  no  longer 
effectual  as  between  the  appellant  and  the  surviving  widow  as  a  bar  to  her  right  of 
dower,  either  as  a  conveyance  or  an  estoppel."  1  Scrib.  on  Dower,  610 ;  1  Washb.  on 
Beal  Prop.  183 ;  Bobinson  v.  Bates,  8  Mete.  40.  This  case  differs  essentially  from  that 
of  Cantrill  v.  Risk,  7  Bush,  160,  in  which  the  wife  of  a  grantor  was  held  to  be  bound 
by  her  relinquishment  of  dower  in  a  deed  which  was  not  avoided  for  actual  fhiud,  but 
made  to  operate  under  the  act  of  1866  as  an  assignment  of  the  grantor's  property  for 
the  benefit  of  creditors.    Compare  Edmondson  v.  Hyde,  2  Sawyer,  20&. 

*  Woodworth  v,  Paige,  6  Ohio  St.  70,  opinion  by  Thurman,  J. 

*  Cox  r.  Wilder,  2  Dill.  45;  «.  c,  7  N.  B.  R.  241;  Smith  v.  Kehr,  2  DiU.  50,  68; 
Danforth  v,  Beattie,  48  Yt.  188 ;  Kuevan  v.  Specker,  11  Bush,  1 ;  Crummen  v.  Ben- 
net,  68  N.  C.  494;  Sears  v.  Hanks,  14  Ohio  St  298;  Pennington  v.  Seal,  49  Miss. 
518,  527 ;  Edmonson  v,  Meacham,  50  Miss.  84 ;  Castle  v.  Palmer,  6  Allen,  401 ; 
McFarland  v.  Goodman,  6  Biss.  Ill ;  Smith  v.  Bumsoy,  88  Mich.  188, 191  (overruling 
dictum  in  Herschfeldt  v,  Gtooige,  6  Mich.  456);  Dreutzer  v.  Bell,  11  Wis.  114;  Mur- 
phy V,  Crouch,  24  Wis.  865;  Pike  v.  Miles,  28  Wis.  164;  Vogler  v,  Montgomery,  64 
Mo.  577 ;  a.  c,  1  C.  L.  J.  65 ;  Wood  v.  Chambers,  20  Texas,  247, 264 ;  Hugunin  v.  Dewey, 
20  Iowa,  868 ;  White  v.  Givens,  29  La.  An.  571 ;  Succession  of  Cottenham,  29  La.  An. 
669;  MuUer  v.  Inderreiden,  79  HI.  882.  Contray  Piper  v.  Johnston,  12 'Minn.  60; 
Getzler  v.  Saroni,  18  HI.  511 ;  Chambers  v.  Sallie,  29  Ark.  407 ;  Huey's  Appeal,  29  Pa. 
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does  not  constitute  an  abandonment  of  the  homestead  such  as 
opens  it  to  creditors.^ 

§  409.  Reason  of  the  Bule. — Two  general  reasons  for  this 
rule  may  be  deduced  from  the  cases :  First,  that  the  homestead 
privilege  is  created  for  the  benefit  of  the  wife  and  children,  as 
well  as  for  that  of  the  husband  and  father ;  and,  therefore,  it  is 
not  right  that  the  former  should  be  prejudiced  by  the  wrongful 
act  of  the  latter.'  Second,  that,  the  conveyance  being  void  sis  to 
creditors,  it  sta-nds  as  to  them  as  though  it  had  never  been 
made.  If  it  had  not  been  made,  the  debtor,  or  his  wife,  could 
have  assei*ted  the  right  of  homestead  in  the  premises  against 
them ;  and  they  cannot  assume  the  inconsistent  positions  of  as- 
serting the  nullity  of  the  conveyance  and  claiming  a  right  under 
it.'    In  other  words,  a  fraudulent  conveyance  does  not  enlarge 

8t  219 ;  McCluTg  v.  Johnson,  Sup.  Ct.  Tenn.,  Nash.  Com.  &  "Leg.  R.,  Oct  11, 1876 ;  «.  e., 
2  Law  &  Eq.  R.  78 ;  Currier  v.  Sutherland,  54  N.  H.  478.  **  A  conveyance  of  the  home- 
stead for  a  valuable  eonsideroHon  cannot  be  void  as  to  creditors,  from  whose  claims 
it  is  a  permanent,  enduring  exemption,  placed  beyond  the  power  even  of  the  legis- 
lative authority.    Woods  v.  Chambers,  20  Texas,  254. 

1  Hugunin  v.  Dewey,  20  Iowa,  868. 

^  "  He  can  not  maintain  it  to  be  botfa  good  and  bad.    The  law  allows  no  such  para- 
dox."   HcFarland  v,  Gk)odman,  6  Biss.  117,  Hopkins,  J. 

>  Cox  V,  Wilder,  2  Dill.  49.  In  this  case,  Dillon,  J.,  said :  "  Since  the  exemption 
is  allowed  only  to  the  head  of  a  family,  it  is  obvious  that  the  provision  is  not  made 
solely  on  account  of  the  husband,  but  has  in  view  also  the  wife  and  children — the 
family,  *  *  »  The  assignee  does  not,  and  can  not,  claim  under  that  deed,  but  in 
hostility  to  it ;  and,  when  it  is  avoided  and  the  title  placed  in  the  assignee,  I  do  not 
think  (in  view  of  the  purpose  of  the  exemption)  that  the  husband  is  estopped,  as 
against  the  assignee,  to  claim  the  right  to  the  homestead,  or  the  value,  to  the  extent 
given  by  the  statute.  This  view  does  not  make  the  estate  any  less  than  if  the  fraudu- 
lent conveyance  had  not  been  made,  while  the  opposite  view  gives  the  creditors  a 
profit  out  of  the  attempted  fraud,  at  the  expense  of  the  family,  for  whose  benefit  the 
exemption  is  mainly,  if  not  wholly,  provided.  If  the  law  gave  to  a  single  man  the 
right  to  this  exemption,  it  would  accord  with  the  natural  desire  to  punish  fraud,  to 
visit  a  penalty  upon  him ;  but  to  denounce  a  forfeiture  of  the  homestead  where  there 
is  a  &mily  subverts  the  policy  on  which  the  exemption  is  provided  and  allowed." 
The  same  view  was  taken  in  an  ably-reasoned  case  in  the  United  States  Circuit  Court 
for  the  Eastern  District  of  Wisconsin,  in  which  the  opinion  was  delivered  by  the  late 
District  Judge  Hopkins.  McFarland  v.  Goodman,  6  Biss.  111.  That  able  judge  held 
that,  although  a  conveyance  of  the  homestead,  executed  by  a  bankrupt  to  his  wife, 
has  been  set  aside  at  the  suit  of  the  assignee  in  bankruptcy,  the  homestead  rights 
remain,  and  the  assignee  holds  subject  to  them.  The  Supreme  Court  of  Missouri,  in 
Vogler  tj.  Montgomery,  64  Mo.  677,  have  followed  and  approved  Cox  v.  Wilder.  In 
that  case  it  appeared  that  the  debtor  had,  prior  to  the  levy,  conveyed  his  title  to  th» 
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the  rights  of  creditors,  but  leaves  them  to  enforce  the  rights  they 
would  have  had  if  no  such  conveyance  had  been  made.^ 

§  410.  Continued.  —  Expressed  hi  still  another  way,  the  in- 
terest which  the  creditor  has  in  the  property  by  virtue  of  his  lien 
is  a  derivative  interest ^  proceeding  from  the  debtor  and  depend- 
ent upon  his  title.  Hence  the  creditor  cannot  acquire  a  right 
under  the  debtor's  title,  and  at  the  same  time  impeach  that  title. 
He  cannot  sell,  under  his  execution,  the  debtor's  title,  and  at  the 
same  time  deny  the  debtor's  rights  of  homestead  on  the  ground 
that  the  latter  has  no  title.* 

premises  to  a  third  person,  and,  upon  this  ground,  it  was  claimed  that  he  had  forfeited 
the  protection  of  the  homestead  law.  "If  this  conveyance  was  in  good  faith,'*  said 
Nap  ton,  J.,  **  and  valid,  then  it  is  obvious  that  an  execution  and  a  sale  under  it  would 
convey  nothing;  but,  if  it  was  fraudulent,  ♦  ♦  ♦  then  the  titie  was  in  Vogler,  and 
the  homestead  law  exempted  it  from  execution." 

,^  Cox  r.  Wilder,  2  Dill.  49 ;  Kuevan  v.  Specker,  11  Bush,  8 ;  Orummen  v.  BenneU 
68  N.  C.  494 ;  McFarland  v.  Goodman,  6  Biss.  111.  "  These  appellees,"  said  Pryor,  J., 
in  the  Kentucky  case,  "  are  asking  now  to  subject  the  property  to  the  payment  of  their 
debts  upon  the  ground  that  the  conveyance  to  the  son  was  fhiudulent  and  void  as  to 
creditors ;  and,  if  made  liable  by  the  chancellor,  it  must  be  for  the  reason  that  it  is  still 
the  property  of  Theodore  Kuevan,  the  debtor.  K  his  property  (himself  and  his  wife 
being  still  in  possession),  the  creditors  will  not  be  allowed  to  say  that  we  can  subject 
'  it  to  satisfy  our  demands  because  he  is  still  the  owner,  and  at  the  same  time  deny  his 
right  to  a  homestead  for  the  reason  that  he  is  not  the  owner.  If  the  property  is  made 
liable  for  Theodore  Kuevan's  debts  for  the  reason  that  the  conveyance  is  fraudulent 
and  void,  it  must  be  sold  subject  to  the  exemptions  made  by  law  for  the  benefit  of  the 
debtor.  The  appellees  lose  nothing  by  the  recognition  of  this  claim  to  the  home- 
stead. K  no  conveyance  had  been  made,  they  could  only  have  made  the  property 
liable  in  the  same  way.  A  fttiudulent  conveyance  does  not  enlarge  the  rights  of  cred- 
itors, but  only  leaves  them  to  enforce  such  rights  as  if  no  conveyance  had  been  made.' 

^  Sears  v.  Hanks,  14  Ohio  St  298,  opinion  by  Scott,  J.  The  judgment  in  this  case 
is  so  well  reasoned,  and  has  been  so  often  appealed  to  in  support  of  the  rule,  that  we 
feel  justified  in  quoting  from  it  at  length :  '*0n  behalf  of  the  plaintiffs  it  is  claimed 
that  Hanks  and  wife  are  not  entitled  to  the  benefits  of  the  statute  exempting  home- 
steads, because  of  their  prior  conveyance  of  the  premises  to  their  children,  whereby 
they  divested  themselves  of  all  interest  in  the  property  conveyed.  And  that,  as  this 
conveyance  is  valid  as  between  the  parties,  and  only  void  as  against  creditors,  to  allow 
the  homestead  claim,  in  this  case,  would  be  to  permit  one  person  to  claim  a  homestead 
in  the  property  of  others.  We  do  not  perceive  the  force  of  this  argument,  as  coming' 
from  these  plaintiffs.  If  it  be  sound,  Hanks,  the  debtor,  has  a  very  harrow  standing 
in  court  upon  the  question  of  ownership ;  for  it  is  clear  that,  as  against  these  plaint- 
iffs, the  decree  of  the  court  having  declared  his  conveyance  to  his  children  fraudulent 
and  void,  he  is  no  longer  permitted  to  question  the  right  of  his  creditors  to  proceed 
against  the  property  as  hia,  and  to  sell  it  for  the  satisfaction  of  their  claims  against 
him ;  and,  at  the  same  time,  that,  as  his  conveyance  is  valid'  as  between  grantois  and 
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§  411.  Further  Itciisous.  —  If  the  premises  arc  actuiilly  occii- 
l)icd  hy  the  debtor  as  a  homestead,  it  can  make  no  diflcreiicc,  so 
far  as  the  creditor  is  concerned,  by  what  sort  of  title  the  debtor 
occupies.  By  attempting  the  sale  the  creditor  affirms  that  the 
debtor  has  a  salable  interest ;  and  the  law  means  that  that  in- 
terest should  not  be  taken  away,  and  the  debtor  disturbed  in  his 
possession  by  sale  under  judicial  process.^  If  a  conveyance  of 
hind  is  procured  by  an  insolvent  debtor  to  his  wife  and  children, 
it  will  be  treated  in  equity  as  having  been  made  to  himself; 
and,  if  with  his  family  he  occupies  it  as  a  homestead,  it  will  be 
protected  as  such ;  since  a  title  which,  if  the  property  were  not 
homestead,  could  be  subjected  by  creditors  is  sufficient  to  sup- 

g^ntees,  he  is  estopped  from  claiming  as  against  these  same  plaintiffs,  v/ho  arc  assert- 
ing the  rights  of  creditors,  that  he  has  any  interest  whatever  in  the  property.  And 
yet,  though  estoppels  are  mutual,  the  plaintiffs  claim  a  right,  notwithstanding  the 
conveyance,  to  regard  the  property  as  still  belonging  to  their  debtor,  and  at  the  same 
time,  disregarding  the  decree  which  they  have  asked  and  obtained,  to  insist  that  their 
debtor  has  no  interest  whatever  in  the  premises.  The  debtor  is  estopped  equally  from 
claiming  and  from  disclaiming,  while  the  creditor  may  do  either,  and  each  in  turn,  as 
his  interest  may  dictate.  Such  a  position  can  hardly  be  maintained.  The  rights  of 
the  plaintiffs  in  this  action  are  only  those  which  belong  to  creditors  seeking  to  set 
aside  a  voluntary  conveyance  of  their  debtor,  made  in  fraud  of  their  rights,  and  to 
enforce  their  judgment  liens  against  the  property  so  conveyed.  Their  claim  is  not 
under  or  through  the  fraudulent  conveyance,  but  adverse  to  it ;  and  when,  at  their 
suit,  it  has  been  set  aside,  and  declared  wholly  void  as  against  them,  they  cannot  be 
allowed,  as  creditors,  to  set  up  this  void  conveyance,  against  which  they  are  claiming, 
for  the  purpose  of  enlarging  their  rights  or  remedies  against  their  debtor,  or  for  the 
purpose  of  estopping  him  from  the  assertion  of  the  rights  which  he  would  otherwise 
have  as  against  them.  As  between  creditor  and  debtor,  the  deed  is  simply  void,  and 
cannot,  therefore,  affect  the  rights  of  either.  A  judgment-creditor's  lien  is  only  upon 
the  property  of  his  debtor ;  and  the  purchaser  at  sale  on  execution  takes,  in  general, 
only  the  debtor's  title.  If  the  debtor  has  no  title  or  interest  in  the  property  levied  on, 
there  is  nothing  for  the  creditor  to  sell ;  and  it  is  not  competent  for  the  creditor,  while 
selling  the  alleged  title  of  his  debtor,  to  deny  his  right  to  a  homestead  on  the  ground 
that  he  has  no  interest  in  the  property  about  to  be  sold.  If  he  has  an  interest  in  the 
homestead  property  which  the  creditor  can  sell,  he  has  interest  enough  to  secure  his 
homestead  from  sale.  The  validity  of  the  fraudulent  conveyance,  as  between  the 
parties  to  it,  is  no  concern  of  the  creditors  when  it  has  been  set  aside  as  to  him.  All 
he  can  ask  is  that,  as  against  him,  it  shall  confer  no  rights  upon  any  one.  Were 
these  plaintiffs  judgment-creditors  of  the  fraudulent  grantees,  and  levying  their  exe- 
cution as  such,  the  case  would  be  entirely  different ;  and  it  might  then  well  be  said,  in 
response  to  the  present  claim  of  Hanks,  that  one  person  cannot  have  a  homestead  in 
the  property  of  another." 
^  Pennington  v.  Seal,  49  Miss.  627,  opinion  by  Simrall,  J. 
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port  the  homestead  rjght.^  Besides,  the  fniud  does  not  consist 
in  conveying  the  homestead ;  for  the  creditor  could  not  have 
reached  that  with  his  execution  had  the  debtor  retained  it.  The 
fraud  consists  in  conveying  the  other  part  of  the  land  that  the 
creditor  can  reach  by  his  execution.  But  as  to  the  homestead  he 
has  no  concern.  That  matter  rests  between  the  fraudulent 
grantor  and  his  grantee.^  This  appears  to  be  the  most  satisfac- 
tory ground  upon  which  the  rule  has  been  placed.  It  resolves 
itself  into  this  :  that  as  to  exempt  property  there  are,  within  the 
meaning  of  the  statute  of  frauds,  no  creditors,^  Statutes  creating 
exemptions  were  not  designed  to  imprison  the  debtor  in  his  home- 
stead,* nor  to  fetter  the  transfer  of  his  chattels.* 

§  412.  Continued.  —  There  being,  then,  no  legal  restraint 
upon  the  debtor  against  conveying  or  selling  such  property,  ex- 
cept in  those  states  where  the  wife  is  required  to  join  in  the  con- 
veyance of  the  homestead,  the  motives  with  which  such  transfers 
are  made  are  of  no  concern  whatever  to  the  creditor.  If  he  pro- 
cures a  convevancc  to  be  set  aside  as  fraudulent,  he  takes  what  is 
vendible  under  his  execution  ;  the  title  to  the  rest  is  a  question 
to  be  disputed  between  the  debtor  and  his  grantee.  **  Since 
creditors  could  enforce  no  process  against  it,  could  no  more  pur- 
sue it  for  their  debts  against  him  (the  grantor)  than  ihey  could 
pursue  for  the  same  purpose  the  absolute  property  of  the  govern- 
ment, the  law  will  not  allow  it  to  be  said  that  the  transfer  of  it, 
it'  any  were  made,  operated  to  defraud  creditors.  When  the  law 
declares  that  a  debtor's  disposal  of  his  property  with  intent  to 
defraud  his  creditors  shall  be  voidable  at  the  instance  of  his 
creditors,  and  at  the  same  time  declares  that  specific  property 

^  Edmonson  v.  Meacham,  60  Miss.  40,  in  substance,  opinion  by  Simrall,  J. ;  Dreutzer 
V,  Bell,  11  Wis.  114. 

*  Cruramen  ».  Bennet,  68  N.  C.  498 ;  Smith  «.  Rumsey,  83  Mich.  191 ;  Dreutzer  v. 
Bell,  11  Wis.  118;  Pike  v.  Miles,  28  Wis.  168;  Legro  v.Iiord,  10  Me.  166. 

3  Smith  V.  Allen,  39  Miss.  469,  476;  Duvall  v.  BoUins,  71  N.  G.  221 ;  Smith  v.  Bum- 
sey,  38  Mich.  191. 

*  Morris  V,  Ward,  5  Kan.  247. 

>  Shaw  t>.  Davis,  66  Barb.  889;  Schlitz  v.  Schatz,  2  Biss.  248;  Paxton  v.  Freeman, 
6  J.  J.  Marsh.  234.  So  declared  by  statute  in  Alabama  repealing  a  statute  dedariBg 
otherwise.    Cook  v.  Baine,  87  Ala.  860;  Vaughan  o.  Thompson,  17  IlL  78. 
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of  the  debtor  shall  be  exempt  as  against  his  creditor's  adverse 
claims,  the  provisions  are  in  pari  materia y  and  must  be  construed 
together ;  and  the  latter  provision  must  be  held  to  except  this 
exempt  property  from  the  opemtion  of  the  former  provision. 
Ceitainly  it  would  be  very  inconsistent  to  say  that  a  debtor's  dis- 
posal of  property,  and  which  property,  in  so  far  as  the  creditor 
and  his  chiims  are  concerned,  may  be  said  to  have  no  existence  at 
all,  is  a  fraud  upon  the  creditor.  •  •  •  ^\^q  \.^yf  excludes 
the  homestead  from  all  remedies  of  creditors  in  all  courts,  and 
the  power  of  the  creditor  to  take  it  against  the  will  of  the  owner 
is  absolutely  subverted.  There  is  no  question  left  as  to  whether 
there  is  or  should  be  a  remedy  somewhere  to  subject  the  home- 
stead. The  law  has  closed  the  door  against  all  discussion  about 
it."  ^  *'  No  creditor  can  6e,  in  legal  contemplation,  defrauded  by 
a  mere  conveyance,  made  by  his  debtor,  of  any  of  his  property 
which  such  creditor  has  no  right  by  law  to  appropriate,  or  even 
to  touch,  by  any  civil  process.  This  principle  is  perfectly 
plain."*  ''A  conveyance  of  homestead,  by  the  husband  to  the 
wife,  cannot  be  held  fraudulent  as  to  creditors,  for  the  reason 
that,  being  exempt,  it  was  no  more  beyond  their  reach  than  be- 
fore.'" 

§  413.  Applications  of  the  DoctriBe.  —  Applications  of  the 
foregoing  principles  will  readily  suggest  themselves  ;  but  it  may 
be  useful  to  refer  to  the  facts  of  one  or  two  cases.  Where  a 
husband  made  a  voluntary  conveyance  of*  property,  including 
the  homestead,  to  the  wife,  and  afterwards  abandoned  her, 
fled  the  country,  and  was  adjudged  a  bankrupt,  the  convey- 
ance was  held  void  as  to  creditors,  but  good  as  between  the 
parties  to  it,  and,  therefore,  effectual  to  convey  the  husband's 
right  of  homestead  to  the  wife  ;  and,  the  wife  remaining  in  actual 
occupancy  of  the  premises,  was  entitled,  as  against  the  assignee 
in  bankruptcy,  to  have  the  homestead  exemption  set  apart  to 
her.  "To  that  extent,"  said  Dillon,  J.,  **the  court  could,  if 
necessary,  give  efficacy  to  the  deed  of  trust  in  her  i'avor.     If  it 

1  Smith  r.  Rumsey,  83  Mich.  191,  192,  Groves,  J. 

'  Legro  V,  Lord,  10  Me.  1G5,  MeUen,  C.  J. 

•  Pike  V.  Miles,  28  Wis.  168,  Paine,  J. ;  Dreutzer  v.  Bell,  11  Wig.  118,  Cole,  J. 
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be  necessary  that  the  exemption  be  applied  for  in  the  name  of  the 
husband ,  the  court  would  even  allow  her  to  apply  in  his  name, 
so  as  to  prevent  the  amount  from  going  into  the  hands  of  the 
assignee,  who  has  no  claim  or  equity  whatever  to  it."^    Under  a 
statute  providing  that  no  conveyance  of  the  homestead  is  *'  valid 
in  law  unless  the  wife  shall  join  in  such  conveyance/'*  it  has 
been  held  that  a  conveyance  of  the  homestead  by  the  husband 
to  a  third  person,  and  by  such  third  person  to  the  wife,  was  valid 
as  against  the  husband's  creditors ;  since,  the  conveyance  being 
by  the  husband  alone,  it  had  no  effect  upon  homestead  estate. 
Such  a  conveyance  would  not  estop  the  husband  from  afterwards 
asserting  the  right  of  homestead,  and  certainly  not  the  wife.' 
The  provision  of  the  Louisiana  Code,  which  rewards  the  diligence 
of  t^e  creditor  by  giving  him  an  action  to  annul  any  contract 
made  in  fraud  of  his  rights — in  which  the  judgment  of  the  court 
is  that  all  property  or  money  fraudulently  •*  taken  from  the 
debtor's  estate  "  be  applied  to  the  payment  of  his  claim  —  does 
not  give  a  creditor  whose  diligence  has  procured  the  cancellation 
of  a  fraudulent  mortgage  a  preference  over  the  widow's  home- 
stead allowance.*    Where  a  husband,  owing  his  wife  a  debt  for 
borrowed   money,  purchased  a  homestead,   and,  upon  his  own 
motion,  without  any  understanding  or  agreement  with  her,  caused 
the  title  to  such  homestead  to  be  taken  in  her  name,  it  was  held 
that  creditors  could  not  insist  that  such  an  act  worked  a  pay- 
ment of  the  debt,  nor  a  subsequent  payment  by  him  be  consid- 
ered as  a  gift,  and  the  property  given  liable  for  their  debts.* 
In  Missouri,  where  one  buys  land  in  his  wife's  name,  and  the 
conveyance  is  set  aside  for  fraud  and  the  property  sold,  if  the 
debts  were  contracted  subsequently  to  the  passage  of  the  home- 
stead law,  it  seems  that  it  will  be  proper  to  allow  the  debtor 
a  sufficient  sum  from  the  proceeds  to  purchase  another  home- 
stead.* 

»  Smith  V.  Kehr,  2  Dill.  iSO,  63.  opinion  by  Dillon,  Cir.  J.,  affinning  Treat,  Dis.  J. 
•■'  Stat.  Mass.  1857,  ch.  29S,  J  G. 

'  Castle  V.  Palmer,  6  Allen,  401 ;  compare  Malony  v.  Horan,  12  Abb.  Pr.  (n.  s.) 
2 "^9,  where  a  similar  question  arose  as  to  dower. 

*  Succession  of  Cottiiigham,  29  La.  An.  669. 

*  Monroe  v.  May,  9  Kan.  466. 

«  Buck  V.  Ashbix)ok,  59  Mo.  200. 
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§  414.  Contrary  Views  —  How  if  Judgment  Liens  bind 
Homestead.  —  Against  the  current  of  authority,  the  Supreme 
Court  of  Minnesota  has  held  that  where  a  husband  and  wife  con- 
veyed property,  occupied  as  a  homestead,  to  a  third  person,  and 
he  in  turn  conveyed  it  to  the  wife,  and  a  referee  fount!  that  the 
conveyance  was  void  as  to  creditors,  a  decree  subjecting  it  to 
the  judgment  of  a  creditor,  and  denying  to  the  debtor  and  his 
children  (the  wife  having  died)  the  right  of  homestead  therein, 
was  not  erroneons.*  The  reasoning  of  the  court  appears  incon- 
clusive, and  would  not  be  quoted  here  but  for  the  fact  that  we  have 
set  out  at  considerable  length  the  reasoning  of  those  courts  which 
have  held  the  opposite  view.'    A  distinction  may,  however,  be 

*  Piper  V.  Johnston,  12  Hinn.  60. 

•  Wilson,  C.  J.,  said :  "  The  report  of  the  referee  settles  the  fact  that  the  convey- 
ances attacked  in  the  case  were  made  with  the  intent  to  defraud  the  plaintiff,  who 
was,  at  the  time,  a  creditor  of  John  Johnston,  and  it  is  clear  on  principle,  and  well 
established  by  very  numerous  cases  decided  under  the  common  law  and  under  statutes 
substantially  the  same  as  ours,  that  such  conveyances  are  void  as  against  the  plaintiff, 
and  valid  against  persons  standing  in  the  position  of  John  Johnston  and  those  claiming 
under  him.    See  Lemay  v.  Bibeau,  2  Minn.  291,  and  cases  there  cited ;  1  Am.  Ld.  Cas., 
4th  ed.,  45,  and  cases  cited.    How,  then,  can  the  appellant  have  a  homestead  right  in 
the  premises  in  question  a^  against  the  plaintiff,  or  against  any  person?   He  is  estopped 
to  deny  the  validity  of  said  deeds,  which,  as  against  every  person  but  those  whom  he 
intended  to  defhiud  thereby,  are  valid.    A  person  is  not  allowed  to  defeat  his  contract 
or  deed  by  alleging  his  own  turpitude.    These  deeds  conveyed  out  of  the  appellant 
the  entire  estate,  legal  and  equitable.    He  is  no  longer  owner,  and  the  homestead  law 
secures  a  homestead  only  to  the'  owner.    If  any  estate  or  interest  in  this  land  is  exempt 
from  execution,  it  must  be  in  favor  of  the  owners,  now  the  heirs  of  Ellen  S.  Johnston. 
The  contest  is  essentially  between  them  and  the  plaintiff.    If  there  is  any  surplus  after 
paying  plaintiff 's  claim,  it  must  be  paid  to  the  grantee,  though  a  fraudulent  grantee. 
Burtcho.  Elliott,  8  Ind.  100;   Sunmer  v,  Sawtelle,  S  Minn.  809.    The  grantees  of 
the  appellant  set  up  no  claim  to  a  homestead  right,  nor  could   they  maintain 
such  claim.    But  it  is   urged  that,  as  tenant  by  the   curtesy,  the   appellant   is 
"  owner  "  of  the  lots,  and,  therefore,  entitled  to  the  benefits  secured  by  the  home- 
stead law.    Many  objections  might  be  urged  to  this  position,  but  one  id  conclu- 
sive.   His  claim  as  tenant  by  the  curtesy  is  under  Ihe  deeds  which  the  law  de- 
clared void  as  against  the  plaintiff.    His  claim  to  the  estate  is  by  virtue  of  the 
seizin  of  his  wife,  but  the  law  declares  that  the  wife  acquired  no  estate  under  these 
deeds  as  against  the  plaintiff,  and,  she  having  acquired  no  estate,  he,  of  course,  can 
have  no  valid  claim  as  tenant  by  the  curtesy.    This  seems  too  clear  to  admit  of  argu- 
ment or  doubt.    It  is  urged  that  the  debtor  cannot  practice  a  fraud  upon  his  creditors 
by  any  disposition  which  he  may  make  of  property  exempt  from  execution.  As  applied 
to  this  case,  there  is  no  force  in  the  argument    It  is  not  shown,  nor  do  the  allegations 
of  the  pleadings  or  the  report  of  the  referee  justify  us  in  presuming,  that  the  property 
thus  conveyed  was,  as  a  whole,  exempt  as  a  homestead.   Admitting  that  the  appellant 
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found  between  this  and  most  of  the  foregoing  cases  in  the  fact  that, 
when  these  conveyances  were  made,  the  law  of  Minnesota,  like 
the  law  of  some  other  states,^  made  a  judgment  a  lien  upon  all 
the  debtor's  property  situated  within  the  county",  including 
(accordmg  to  judicial  interpretation)  his  homestead;  so  that, 
although  it  remained  in  abeyance  while  the  homestead  occupancy 
continued,  yet,  this  once  ended  —  whether  by  separation  of  the 
family,  removal,  or  alienation  — it  immediately  became  active,  and 
could  be  enforced  by  execution  against  the  property-*  **  Here," 
said  the  court,  «'  was  a  valuable  right  secured  by  the  law  to  the 
plaintiff,  which  the  appellant  fraudulently  attempted  to  deprive 
him  of.  These  deeds  were,  therefore,  not  only  fraudulent,  but 
prejudicial  to  the  plaintiff,  and  they  came  within  both  the  letter 
and  spirit  of  the  law  which  declares  fraudulent  conveyances  void 
as  against  persons  hindered,  delayed,  or  defrauded." 

§  415.  Continued. — A  case  in  Arkansas  illustrates  the  same 
view.  The  Supreme  Court  of  that  state  has  held,'  after  a  thor- 
ough examination  of  the  question,  that  the  effect  of  the  Arkansas 
statute  of  homestead  was,  not  to  create  a  new  estate,  ^^  but  to 
protect  the  occupant  of  the  land  in  the  use  and  occupancy  of  the 
land  so  set  apart  as  a  homestead,  during  the  time  of  such  occu- 
pancy ;  but,  if  abandoned  by  removal  or  death,  leaving  neither 
wife  nor  children  to  succeed  to  his  rights,  the  rights  of  the  judg- 
ment-creditor would  be  fully  restored."*  An  insolvent  debtor 
conveyed  his  homestead  to  a  third  person  in  trust  for  his  wife, 
and  afterwards  died.  Still  later  the  wife  died.  The  facts,  as 
stated  in  the  opinion  of  the  court,  do  not  show  that  there  re- 
mained any  children  associated  together  as  a  family  in  whom 
the  immunity  could  continue,  and  it  is  to  be  presumed  that  there 

had  a  right  to  hold  part  of  the  property  as  a  homestead,  or  that,  when  sold  on  execu- 
tion, he  was  entitled  to  part  of  the  proceeds,  this  certainly  gaye  him  no  right  to  convey 
it  as  an  entirety,  without  consideration,  and  for  the  purpose  of  defhiuding  his  credit- 
ors. But,  even  if  all  the  property  conveyed  was  exempt,  it  would  not  affect  this  case." 
1  See,  for  instance,  Hoyt  v.  Howe,  8  Wis.  762;  State  Bank  v.  Carson,  4  Neh.  4d8; 
Allen  V.  Cook,  26  Barb.  874;  Norris  v.  Kidd,  2S  Ark.  486;  Jackson  «.  Allen,  80 
Ark.  110. 

*  Folsom  V.  Carli,  6  Minn.  883;  Tillotson  v.  Millard,  7  Mum.  613. 
»  Chambers  v.  Sallie,  29  Ark.  407. 

*  Norria  r.  Kidd,  28  Ark.  486. 
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were  none.  The  court  held  that  the  conveyance  was  void  as  to 
creditors,  that  no  homestead  right  therein  existed,  and  that  the 
laind  was  subject  to  administration.^ 

§  416.  Doctrine  of  the  Supreme  Court  of  Illinois. — The  Su- 
preme Court  of  Illinois,  though  it  has  gone  to  great  lengths  in 
many  particulars  in  upholding  the  homestead  exemption,  h.as 
held  that  a  voluntary  conve3'ance,  made  by  an  insolvent  debtor 
to  a  third  person  for  the  debtor's  wife  and  children,  of  property 
occupied  by  them  as  a  homestead,  is  fraudulent  and  void  as  to 
creditors,  and  defeats  the  homestead  right.  The  reasoning  of 
the  court  on  this  point  is  as  follows :  "  The  wife,  while  the  hus- 
band is  living,  cannot  claim  the  benefit  of  the  statute  exempting 
homesteads  from  forced  sale  against  the  husband.  It  is  for  him, 
while  living,  to  claim,  if  he  chooses,  the  benefit  of  the  statute, 
and,  if  he  does  not,  the  wife  cannot  enforce  the  exemption.  Be- 
sides, the  property  having  been  conveyed  to  hinder  and  defraud 
creditors,  the  conveyance  was  good  as  against  the  husband,  the 
grantor.  He,  therefore,  could  not  claim  the  exemption  of  the 
statute  in  regard  to  that  property."  '  This  decision,  supported 
by  fallacious  reasoning,  professedly  based  upon  an  adjudication 
not  at  all  in  point,  contraiy  in  spirit  to  nearly  all  the  subsequent 
decisions  of  the  same  court,  must  be  regarded  as  overruled.' 

§  417.  Doctrine  of  the  New  Hampshire  Court — LiatentBights 
of  Creditors.  —  This  view  necessarily  appeals  for  support  to  the 
notion  that,  although  a  judgment  may  not  operate  as  a  dormant 
lien  on  the  homestead,  yet  creditors  have  some  contingent  residu- 
ary interest  therein  which  a  fraudulent  conveyance  impairs  or 

1  Chambers  v.  Sallie,  29  Ark.  i07. 

•  Getzler  v.  Saroni,  18  111.  611,  626,  opinion  by  Skinner,  J.  In  support  of  this 
view  the  learned  judge  cited  Cassell  t;.  Williams,  12  111.  387,  which  goes  no  ftirther 
than  to  hold  that,  "  if  a  party  fraudulently  transfer  his  [personal]  property  for  the 
purpose  of  avoiding  the  payment  of  his  debts,  or  even  sell  it  for  a  valuable  considerar 
tion,  after  it  has  become  subject  to  an  execution  against  him,  he  cannot  afterwards 
daim  the  property  as  his,  and  recover  from  the  officer  selling  it  three  times  its  value, 
upon  the  ground  that  it  was  exempt  from  execution  against  him.''  This  case  is  sub- 
stantially overruled  by  Yaughan  v.  Thompson,  17  111.  78. 

•  Cipperly  v,  Rhodes,  68  IlL  846;  Vaughan  v.  Thompson,  supra;  MuUer  v.  Inder- 
reiden,  79  HI.  882. 
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destroys.  This  will  be  seen  by  reference  to  the  roasoninj^  adopted 
bv  the  Supreme  Court  of  New  Hampshire  in  a  ctise  wlicrc,  after 
ail  ample  discussion  and  review  of  the  authorities,  the  court  came 
to  the  conclusion  that  a  voluntary  conveyance  of  her  homestea<I 
by  a  widow,  she  remaining  in  possession,  rendered  effective  a  levy 
of  execution  by  a  creditor.  The  court  said :  **  The  exemption 
of.  a  homestead  from  attachment  or  levy  is  a  personal  privilege 
which  the  law  gives  to  the  owner,  in  order  that  he  or  his  family 
may  occupy  it ;  not  that,  if  they  cease  to  have  occasion  to  occupy 
it,  he  may  place  it  beyond  the  reach  of  his  creditors.  Mi-s.  Smith 
had  a  right  to  occupy  the  homestead  in  controversy  so  long  as 
she  lived.  She  had  a  right  to  sell  it  and  purchase  another  home- 
stead with  the  avails,  and  occupy  that.  A  bona-^fide  exchange  of 
this  homestead  for  another  probably  would  have  been  sustained 
against  an  existing  attachment,  had  there  been  one ;  ^  but  she 
could  not  lawfully  give  it  away,  as  against  the  rights  of  her  cred- 
itors. If  she  had  been  about  to  take  up  her  permanent  abode  in 
another  place,  there  can  be  no  doubt  that  her  homestead,  or  the 
avails  of  it,  unless  again  invested  in  exempted  property,  would 
have  justly  belonged  to  them.  How,  then,  could  she  give  it 
away,  if  unable  longer  to  occupy  it,  without  committing  a  fraud 
upon  them?  It  was  hers  to  occupy,  not  to  give  away.  The  law 
does  not  exempt  the  avails  of  it  when  sold.  On  the  contrary,  if 
the  plaintiff  had  made  an  honest  purchase,  and  given  his  note  for 
the  full  consideration,  the  whole  might  have  been  held  by  trustee 
process.*  If  Mrs.  Smith,  after  her  conveyance  to  the  phiintiff, 
had  purchased  another  homestead,  and  removed  to  it  from  the 
one  in  controversy,  clearly  the  new  homestead  would  have  been 
exempt  from  attachment  or  levy.  And  can  it  be  pretended  tliat 
the  old  one  would  have  remained  exempt?  If  it  would,  then 
nothing  can  prevent  an  insolvent  debtor  from  <  salting  down '  as 
many  successive  homesteads,  by  giving  them  to  his  friends  to 
hold  in  trust  for  him,  as  the  funds  of  his  creditors  in  his  hands 
will  enable  him  from  time  to  time  to  buy.     If  it  would  not,  it 

1  Citinju'  Bellows,  J.,  in  Tucker  v,  Kenniston,  47  N.  H.  267 ;  Black  o.  Epperson,  40 
Texas,  1(32. 

••'  Citing  Manchester  t;.  Burns,  46  N.  H.  482,  488 ;  Wooster  ».  Page,  54  N.  H.  125, 
127. 
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must  be  because  the  conveyance  of  it  was  fraudulent  and  void  as 
to  creditors  fi*om  the  beginning.  It  is  absurd  to  say  that  a  con- 
veyance which  is  honest  and  valid  when  executed,  and  for  an 
indefinite  time  afterwards,  can  be  made  fraudulent  and  void  by 
the  subsequent  acts  of  the  grantor,  over  which  the  grantee  has 
no  control."  ^     This  is  forcible  reasoning,  but  it  overlooks  the 


^  Currier  o.  Sutherland,  64 1^  H.  4S6,  opinion  by  Hibbard.  J.  This  able  opinion  is 
so  long  that  the  rest  of  it — too  valuable  to  be  omitted  —  must  take  its  place  in  a  note : 
"It  may  be  that  Mrs.  Smith ,  after  making  an  absolute  conveyance,  might  retain 
her  homestead  right  against  everybody  but  her  grantee  (Crummen  v,  Bennet»  68 
N.  G.  494;  Cox  o.  Wilder,  2  Dill.  45;  Vogler  v.  Montgomery,  54  Mo.  577),  as 
she  might,  after  making  a  mortgage  of  it,  against  everybody  but  the  mortgagee. 
It  may  be  that  the  rights  of  creditors,  as  against  her,  might  be  controlled  by 
her  continued  occupancy.  To-day,  while  she  occupies  it,  they  might  not  be  able 
to  levy  on  the  property;  to-morrow,  after  she  has  abandoned  it,  they  might. 
A  levy  made  while  she  was  in  the  occupation,  if  she  requested  the  officer  to  cause 
a  homestead  to  be  set  out  to  her,  might  be  void,  and,  therefore,  incapable  of  being 
made  good  by  her  subsequent  abandonment;  if  made  after  she  had  ceased  to 
occupy,  it  might  be  valid.  But  we  cannot  say  that  the  title  of  the  plaintiff,  if  it 
was  good  at  its  inception,  could  be  made  bad  by  her  subsequent  purchase  of,  and 
removal  to,  a  new  homo<;tead.  That  would  be  the  same  thing  as  to  say  that  his  title 
was  good  so  long  as  he  took  nothing  by  his  deed,  but  bad  the  moment  his  grantor  per- 
mitted him  to  enter  into  possession.  Suppose  this  property  to  have  been  worth 
$1,000,  and  to  have  been  conveyed  without  consideration  in  trust  for  the  grantor  ^> 
whether  Mrs.  Smith,  though  she  had  conveyed  it  by  an  absolute  deed,  might,  so  long 
as  the  grantee  permitted  her  to  remain  in  possession,  have  a  homestead  right  of  which 
no  levying  creditor  could  divest  her,  we  need  not  now  decide ;  but  that  the  levying 
creditor  would  hold  aU  but  the  homestead  right,  against  the  grantee,  the  g^ntor,  and 
the  whole  world,  no  one  will  deny ;  and,  so  far  as  the  grantee  is  concerned,  it  is  not 
easy  to  tell  what  would  prevent  his  holding  that  also.  It  seems  that  such  a  convey- 
ance, being  confessedly  fhiudulent  in  part,  must  be  held  to  be  fraudulent  in  toto;  and 
if  a  grantee,  without  consideration,  of  a  homestead  place  worth  $500  more  than  the 
amount  exempted  by  law,  can  hold  nothing  against  the  creditors,  we  look  in  vain  for 
reasons  why,  if  the  entire  value  of  the  place  was  $500  or  less,  he  should  hold  the 
whole.  Under  the  liberal  statutes  now  in  force  an  insolvent  debtor  may  easily  have 
$1,000  or  more  invested  in  beasts  of  the  plow,  a  cow,  a  hog  and  a  pig,  tools  of  his 
occupation,  a  pew  in  a  meeting-house,  a  sewing-machine,  a  librar}',  furniture,  and 
other  articles  which  are  exempted  from  attachment  or  levy.  But  this  is  that  he 
may  be  permitted  to  use  them.  It  is  a  privilege  personal  to  him,  and  which  may 
be  waived  by  him.  If,  no  longer  needing  them,  he  gives  them  away,  how  can  the 
gift  be  sustained  against  creditors?  Why  should  they  not  have  the  property  as  soon 
as  he  ceases  to  need  it  for  the  purposes  for  which  the  law  protected  it?  That  he  com- 
mits a  fraud  upon  them  if  he  gives  It  away  seems  too  plain  to  require  argument  If 
instead  of  giving  it  away  because  he  no  longer  needs  it,  he  gives  it  away  and  purchases 
other  similar  property  to  supply  its  place,  the  absurdity  of  holding  the  gift  to  be  valid, 
though  really  no  greater,  becomes  more  obvious.  Suppose,  after  giving  it  away,  he 
dies;  suppose  the  gift  is  made  in  view  of  approaching  death — shall  the  donee  hold  the 
property,  or  shall  the  administrator  of  the  donor  hold  it  for  the  benefit  of  his  rreditors? 
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broad  principle  that,  in  controversies  of  this  kind,  the  title  of 
the  debtor  is  wholly  immaterial.  If  the  premises  are  dedicated 
as  the  debtor's  homestead,  it  can  be  no  concern  of  the  creditor 
whether  the  debtor's  title  is  held  by  a  fraudulent  trustee  or 
whether  he  has  any  title  at  all.^  <<  In  the  solution  of  all  questions 
arising  between  homestead  claimants  and  those  claiming  under 
or  against  them  as  creditors,  the  absence  of  title  is  a  false  quan- 
tity^ which  must  be  excluded  from  consideration."' 

Manifestly  there  can  be  but  one  answer  to  this  inquiry.  If  the  estate  is  insolvent,  it 
must  go  to  the  administrator.  And  surely  it  will  not  be  contended  that  the  donee 
may  hold  it  absolutely  against  creditors  during  the  life-time  of  the  donor,  but  must 
lose  it  the  moment  he  is  dead.  The  absolute  owner  of  property  cannot  be  divested  of 
his  title  by  the  death  of  a  former  owner.  If  the  donee  in  such  a  case  owns  the  prop- 
erty as  against  creditors  while  the  donor  lives,  he  certainly  must  own  it  as  against  the 
rights  of  creditors  after  he  dies.  And  it  is  equally  certain  that  the  creditors  of  the 
donor  might  be  defrauded  by  his  giving  it  away  in  his  life-time,  if  the  donee  could  hold 
it  after  his  decease.  Although  the  owner  of  a  homestead  worth  no  more  than  $500,  if 
he  make  a  seasonable  application  to  have  a  homestead  set  off  to  him  whenever  a 
levy  is  about  to  be  made,  may  hold  it,  including  the  reversion,  beyond  the  reach  of 
his  creditors  during  his  life,  it  is  plain  that  he  might  have  a  fraudulent  intent  to  give  it 
to  a  friend,  to  the  exclusion  of  creditors,  after  his  decease,  and  might  actually  defraud 
them  if,  though  unable  to  give  any  title  by  making  a  will,  he  could  give  a  good  title  by 
making  an  absolute  deed.  In  the  case  before  us  it  would  appear  that  Mrs.  Smith, 
after  making  an  absolute  conveyance  to  the  plaintiff,  was  permitted,  for  fifteen  years, 
to  occupy  the  premises  as  her  homestead,  and  that  the  plaintiff  never  entered  into 
possession  until  after  one  of  her  creditors  had  levied  upon  the  property.  If  it  was  im- 
possible for  this  conveyance  to  be  fhiudulent  as  to  creditors,  then  certainly  every 
insolvent  owner  of  a  homestead,  in  view  of  approaching  death,  or  in  view  of  death  at 
some  indefinite  future  time,  though  unable  to  devise  it,  can  convey  it,  without  consid- 
eration, to  be  held  in  trust  for  his  own  use  during  his  life,  and  at  his  death  to  go  to  his 
grantee,  whether  he  died  within  a  day,  or  a  year,  or  a  quarter  of  a  century.  The 
ingenious  suggestion ' of  the  plaintiff's  counsel  that,  although  perpetual  motion  in 
mechanics  yet  remains  undiscovered,  an  instance  of  perpetual  motion  in  law  will 
occur  if  the  verdict  in  this  case  is  sustained,  upon  the  ground  that,  if  the  defendant,  by 
virtue  of  Carpenter's  levy,  can  turn  the  plaintiff  out  of  possession,  Mrs.  (Smith,  by  vir- 
tue of  her  homestead  right,  can  then  turn  the  defendant  out,  and  the  plaintiff,  by 
virtue  of  his  deed  from  Mrs.  Smith,  can  then  turn  her  out,  and  this  may  be  repeated  ad 
infinitum,  presents  a  somewhat  troublesome  illustration.  But  whatever  effect  an 
absolute  conveyance  by  Mrs.  Smith,  without  any  change  of  occupancy,  may  have  had 
upon  her  homstead  right  as  against  creditors,  it  seems  that,  if  the  plaintiff  has  turned 
her  out  of  possession  by  virtue  of  an  absolute  conveyance  from  her,  she  must  be 
deemed  to  have  abandoned  the  occupation  of  the  premises  as  her  homestead,  and  will 
not  be  entitled  to  turn  the  defendant  out  of  possession  after  he  has  succeeded  in  turn- 
ing the  plaintiff  out.  We  intend,  however,  to  leave  the  question  of  abandonment,  as 
it  may  hereafter  arise  between  the  defendant  and  Mrs.  Smith,  to  be  decided  upon  all 
the  facts  as  they  may  then  appear." 

1  Ante,  11  196,  196. 

>  Sanderson,  J.,  in  Brooks  v.  Hyde,  87  Cal.  878. 
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§  418.  Frandulent  Grantee  acquires  no  Rlsrlits  against  Cred- 
itors and  Purchasers.  —  Nor  need  another  supposed  evil  upon 
which  the  court  dwells  be  at  all  a  subject  of  apprehension. 
Whenever,  in  such  a  case,  the  homestead  is  abandoned,  by  re- 
moval, death,  or  otherwise,  the  abandonment  will  not  inure  to 
the  benefit  of  the  fraudulent  srrantee  as  as^ainst  creditors  of  the 
grantor.  On  the  contrary,  when  that  event  happens,  the  ques- 
tion of  homestead  passes  wholly  out  of  existence  as  a  factor  in 
the  case ;  the  rights  of  creditors  spring  into  existence,  and  the 
case  stands  on  precisely  the  same  grounds  as  any  other  fraudulent 
conveyance.  Limited  to  its  facts,  all  that  the  New  Hampshire 
case  decides  is  that  the  fraudulent  srantee  of  a  homestead  cannot 
recover  possession  as  against  a  creditor  who  has  taken  it  in  exe- 
cution ;  in  other  words,  that  the  homestead  exemption,  not  being 
assignable,  cannot  be  set  up  as  a  defense  by  a  fraudulent  alienee 
of  the  occupier's  title.  If  the  fraudulent  grantor  had  asserted 
her  rights,  the  case  would,  perhaps,  have  been  differently  decided. 
But,  as  she  did  not  ask  to  have  her  homestead  set  out  when  it  was 
levied  upon,  this  was  thought  to  have  a  tendency  to  show  that 
she  had  abandoned  it.*  It  was,  therefore,  merely  a  contest  be- 
tween a  creditor  who  had  acquired  title  by  the  levy  of  his  execu- 
tion and  the  sellins:  out  of  the  debtor's  land  thereunder,  and  the 
debtor's  fraudulent  grantee.  That  such  a  gran  tee  can  assert  no 
rights  against  any  person  claiming  derivative  rights  under  his 
grantor  is  well  illustrated  by  a  case  in  Iowa.  There  the  owner 
of  a  homestead,  having  conveyed  it  to  secure  certain  indebtedness, 
by  deeds  defectively  executed,  afterwards  conveyed  it  to  another 
person,  by  a  deed  properly  executed,  for  the  purpose  of  defraud- 
ing the  first  grantee.  He  then  died,  and  the  prior  grantee 
brought  suit  to  foreclose,  treating  his  deeds  as  mortgages.  The 
widow  and  children,  to  whom  the  homestead  interest,  if  there 
remained  any,  descended  under  the  Iowa  statute,  made  no  con- 
test ;  but  the  fraudulent  grantee  defended,  setting  up  the  defect- 
ive execution  of  the  plaintiff's  deeds.  Without  passing  upon 
the  validity  of  these  deeds  to  pass  title  to  the  homestead  of  the 
grantor,  the   court   held  that  a  subsequent  fraudulent  grantee 

>  Currier  «.  Sutherland,  M  N.  H.  484 
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could  not  defend  upon  this  ground ;  such  a  person  had  no  stand- 
ino:  in  a  court  of  equity.^ 

§  419.    Fraudnlent  Conveyance  of  one  Homestead  cuts  off 
Right  to  another.  —  Out  of  the  New  Hampshire  case  already 
examined,^  and  a  late  case  in  Texas,*  may  be  formulated  this  im- 
j)ortant  exception  to  the  rule  that  a  fraudulent  conveyance  has 
no  effect  upon  the  right  of  homestead.     If  the  owner  of  a  home- 
stead, in  order  to  defraud  his  creditors,  conveys  it  to  another, 
with  a  secret  reservation  in  favor  of  himself  or  some  member  of 
his  family,  neither  he  nor  they,  in  the  event  of  his  death,  can 
claim  another  homestead,  or  an  allowance  in  lieu  thereof,  out  of 
the  corpus  of  his  estate  not  embraced  in  such  conveyance.     This 
is  but  another  application  of  the  obvious  rule  that,  as  against 
creditors,  no  single  debtor,  nor  any  single  family  of  a  debtor, 
can  hold  two  homesteads.*     In  such  a  case  a  court  must  nec- 
essarily do  one  of  two  things :  it  must  either  treat  the  prem- 
ises embraced  in  the  fraudulent  deed  as  still  being  the  homestead 
of  the  grantor's  family,  and  remit  creditors  to  the  rest  of  his 
estate,  or  it  must  grant  a  homestead  out  of  the  rest  of  his  estiite, 
and  open  to  creditors  the  property  fraudulently  conveyed.     It 
ought  not  to  allow  the  fraudulent  conveyance  to  operate  as  su 
divestiture  of  the  homestead  of  the  grantor's  family.     In  the 
case  cited  from  Texas  a  husband,  with  the  consent  and  approval 
of  his  wife,  who  joined  him  in  the  deed,  disposed  of  their  home- 
stead to  his  minor,  and  then  died  insolvent.     It  was  held  that 
the  widow  (who  had  remarried)  was  not  entitled  to  have  another 
homestead  set  apart  to  her  out  of  the  estate.*     The  court  said  : 
"  It  is  true,  as  has  often  been  held,  creditors  have  no  interest  iu 
property  exempt  from  forced  sale.    They,  therefore,  cannot  com- 
plain that  it  has  been  sold  in  fraud  of  their  rights ;  but  that  is 
where  the  creditor  is  seeking  the  proceeds  arising  from  such  sale. 
Here  the  creditors  had  the  right  to  subject  all  of  Smith's  estate 

*  Luther  v.  Drake,  21  Iowa,  92. 

«  Currier  v,  Sutherland,  54  N.  H.  475. 
»  WoodftU  V.  Rudd,  41  Texas,  875. 

*  For  other  applications  of  this  doctrine  see,  ante^  J  279 ;  Tourville  v.  Pierson,  39  111. 
447 ;  Home  v.  Tufts,  89  N.  H.  483. 

»  Woodall  r.  Rudd,  41  Texas,  375. 
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not  exempt  from  forced  sale  to  the  payment  of  their  debts. 
Their  right  to  do  this  was  superior  to  that  of  any  one  claiming 
under  a  voluntary  conveyance.  And  it  by  no  means  follows, 
because  the  creditors  cannot  reach  the  homestead  which  has  been 
fraudulently  conveyed,  or  the  proceeds  arising  from  such  con- 
veyance, for  the  payment  of  their  claims,  that  it  may  be  volun- 
tarily conveyed,  and  then  other  property,  which  was  subject  to 
their  demands,  withdrawn  from  such  liability.  The  homestead 
exemption  cannot  be  distorted  in  this  way,  so  as  to  be  made  an 
engine  of  fraud  upon  the  rights  of  creditors.  We  therefore  con- 
clude, as  these  deeds,  if  they  are  to  be  so  treated,  were  voluntary, 
they  were,  in  contemplation  of  law,  in  view  of  the  pecuniary  con- 
dition of  the  grantor,  void  as  to  creditors,  and  cannot  be  used 
by  the  parties  to  them  to  support  their  claim  to  take  from  the 
estate  property  which  unquestionably  foi-ms  a  part  of  it,  and  was 
subject  to  the  payment  of  its  debts.  Although  the  second  of 
these  instruments  might,  upon  its  face,  appear  to  be  merely  a 
convevance  of  the  homestead,  in  which  the  creditors  have  no 
interest,  yet,  when  it  is  attempted  to  be  used  so  that  one  of  the 
grantors,  and  the  beneficiary  under  it,  may  take  from  tl)e  credit- 
ors of  the  esttite  the  property  which  they  are  entitled  to  have 
applied  to  the  payment  of  their  debts  to  get  another  homestead 
in  lieu  of  the  one  which  has  been  disposed  of,  and  of  which  they 
are  in  the  enjoyment,  it  becomes,  in  legal  effect,  a  fraudulent 
conveyance  to   defeat   creditors  in  the  collection  of  their  just 

debts,  and  must,  as  to  them,  be  held  void."  ^ 

t 

§  420.  Setting  aside  fraudulent  Conveyances  of  the  Home- 
stead— Procedure. — In  a  case  which  arose  in  the  Federal 
Circuit  Court  in  Illinois,  where  a  creditor  had,  by  a  bill  in  equity, 
procured  his  debtor's  lands,  fraudulently  conveyed ,  to  be  sold,  the 
Supreme  Court  of  the  United  States  held  that  the  del>tor  should 
have  set  up  his  right  of  homestead,  if  he  had  any,  before  the 
property  was  thus  sold.  He  could  not  set  it  u^)  collaterally  after 
the  sale,  so  as  to  defeat  an  ejectment  brought  by  the  purchaser 
to  put  him  out  of  possession.'     In  Illinois,  upon  a  creditor's  bill 

^  State  V.  Devcreux,  41  Texas,  288. 

'  Miller  r.  Sherry,  2  Wall.  237.  In  the  somewhat  analogous  case  of  a  suit  in  equity 
to  foreclose  a  mortgage  of  the  homestead,  the  lUiuois  court  holds  the  contrary  doc- 
X  -ine,  post,  \  717. 
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to  set  aside  a  fraudulent  conveyance  of  the  homestead  to  the 
debtor's  wife,  it  is  not  error  to  decree  that  the  homestead,  in 
respect  of  the  creditor's  judgment,  is  the  property  of  the  hus- 
band, and  to  direct  the  sheriff  holding  the  execution  thereunder 
to  proceed  as  in  other  cases  of  execution  against  property  which 
embraces  the  debtor's  homestead.  Nor  is  it  error  to  decree  that, 
in  case  of  the  sale  of  the  premises  so  conveyed  under  such  exe- 
cutiqn,  the  purchaser  shall  acquire  the  legal  title  thereto  as 
against  the  husband  and  wife,  and  those  claiming  under  them, 
subject  only  to  the  redemption  allowed  by  law.^  In  an  old  case 
in  Michigan,  where  a  conveyance,  made  without  the  signature  of 
the  grantor's  wife,  was  attacked  for  fraud  by  a  creditor's  bill, 
it  was  held  that  the  wife  could  not  assert  the  right  to  select 
a  homestead  from  the  premises,  without  joining  her  husband 
in  a  cross-bill  for  the  purpose  of  bringing  her  claim  before  the 
court.^ 

§  421.  Fraudulent  Preference  of  Creditor. — One  judge  in 
bankruptcy  has  held  that  a  bankrupt  is  entitled  to  an  exemption 
in  property  occupied  by  him  as  a  homestead  even  though  he 
had  previously  waived  his  homestead  rights  in  favor  of  a  particu- 
lar creditor.*  But  in  such  a  case,  if  the  bankrupt  do  not  claim 
the  exempt  property,  a  creditor,  to  whom  he  has  conveyed  it  in 
mortgage,  cannot  claim  it  of  the  assignee.* 

§  422.  Frandsat  Judicial  Sale  of  Homestead.  —  The  husband 
cannot,  by  fraudulent  representations  made  at  a  judicial  sale  of 
his  wife's  separate  property,  whereby  bidders  are  induced  to 
purchase  her  homestead,  in  any  manner  affect  her  rights.*  In  an 
old  case  hi  Georgia,  where  a  debtor  caused  to  be  laid  off  a  larger 
homestead  than  the  statute  allowed  him,  it  was  held  that  he 
precluded  himself  from  holding  any  of  it,  though  he  might  pos- 
sibly have  had  relief  in  equity  if  he  had  done  it  by  mistake.^  A 
sale  by  a  sheriff  of  several  tracts  of  land  en  masses  subject  to  the 

»  MuUer  o.  Liderreiden,  79  111.  882. 

*  Wianer  v,  Famham,  2  Mich.  472. 

»  Re  Poleman,  5  Biss.  526,  Blodgett,  J. 

♦  £dmondson  v.  Hyde, '2  Sawyer,  218. 

*  Portee  v,  Stewart,  60  Miss.  720 ;  post,  |  470. 

•  Crow  V,  Whitworth,  20  Ga.  38. 
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lien  of  the  homestead,  was  frauduleut  as  to  a  creditor  not  con- 
senting thereto.^ 


ARTICLE  II. — Effect  of  Frauds  upon  the  Chattel  Exemption. 

§  425.    Confliot  of  Anthorities  —  General  Views. — Do  the 

same  principles  apply  to  exemptions  of  chattels?  Or  is  the  right 
to  such  an  exemption  lost  by  a  fraudulent  conveyance  of  the 
debtor's  chattels?  The  following  cases,  with  more  or  less  dis- 
tinctness, hold  that  it  is ;  *  and  the  following,  that  it  is  not.' 

§  426.  Views  of  the  Pennsylvania  Judges. — The  Pennsyl- 
vanii'i  judges  say  of  their  exemption  law  of  1849,  that  *'its 
meditated  benefits  were  for  the  honest  poor ;  rogues  and  cheats 
were  not  the  object  of  its  bounty."  *  **  A  covinous  debtor,  seek- 
ing to  cloak  his  property  from  his  creditors,'*  is  "  not  entitled  to 
the  benefits  of  a  statute  made  for  honest  debtors."  *  **  Over  and 
over  again  we  have  said  that  the  exemption  statutes  were  made 
for  honest  men,  and  not  for  rogues ;  and  the  adjudged  cases  show 
what  kind  of  shuffling  and  falsehood  amount  to  concealment  of 
property."*  *'The  statute,  as  has  been  often  said,  was  not 
made  to  harass  creditors,  but  to  benefit  honest  and  bona-fide 
debtors.  A  debtor  who  shuffles  and  conceals  his  property,  denies 
his  ownership,  and  does  his  best  to  defeat  the  lawful  process  of 

»  Andrews  v.  Pritchett,  72  N.  0. 186. 

*  Freeman  v.  Smith,  80  Pa.  St.  264 ;  Smith  v.  Emerson,  48  Pa.  St  466 ;  Emerson  v. 
Smith,  51  Pa.  St.  90;  Strouse  v.  Becker,  88  Pa.  St.  190;  Gilleland  v.  Rhoads,  84  Pa. 
St  187 ;  Diffenderfer  v.  Fisher,  8  Grant  Gas.  80 ;  Engle  v.  Harrington,  4  Luzerne  Leg. 
Ohs.  40;  Garl  v.  Smith,  8  Phila.  Kep.  669;  Larkin  v.  McAnnally,  6  Phila.  Rep.  17 ; 
Sugg  V.  Tillman,  2  Swan,  208;  Mandlove  v.  Burton,  1  Ind.  89;  CasseU  v,  Williams,  12 
HI.  387;  Cookr.  Scott,  6  ni.  844;  Byrd  ».  Curlin,  1  Humph.  466;  Brackettv.  Wat- 
kins,  21  Wend.  68. 

»  McCord  V.  Moore,  5  Heisk.  784;  Wilcox  r.  Hawley,  81  N.  Y.  648;  CaUaway  v. 
Garpenter,  10  Ala.  600 ;  Hetrick  v.  Gamphell,  14  Pa.  St  268 ;  Moseley  v,  Anderson, 
40  Miss.  49;  Duvall  o.  Rollins,  71  N.  G.  218,  221;  Pattern;.  Smith,  4  Gonn.  450; 
Anthony  V.  Wade,  1  Bush,  110;  Megehe  v.  Draper,  21  Mo.  610;  Vaughan  v,  Williams, 
17  111.  78 ;  Tracy  r.  Gover,  28  Ohio  St  61.    And  see  Hanes  v.  Tiffany,  26  Ohio  St  649. 

«  Freeman  v.  Smith,  80  Pa.  St  866;  Emerson  v.  Smith,  61  Pa.  St  94;  Strouse  v. 
Becker,  88  Pa.  St  192. 

*  Diffenderfer  v.  Fisher,  8  Grant  Gas.  82.  Woodward,  J. 

*  Smith  V,  Emerson,  43  Pa.  St  461,  Woodward,  J. ;  Strouse  i?.  Becker,  88  Pa.  St. 
192,  Woodward,  J. 

369 

24 


5  427    EFFECT  OF  FRAUDS  UPON  CHATTEL  EXEMFTION. 

his  creditor,  is  not  the  proper  object  of  the  statute's  bounty ; 
nor  is  he  capable  of  repairing  his  mistake  by  throwing  off  dis- 
guises which  have  been  found  unavailing,  and  suing  for  damages. 
There  are  no  circumstances  in  life  —  not  even  the  tiying  hour 
when  a  man  is  called  upon  to  deliver  up  what  he  possesses  in 
payment  of  his  debts  —  when  honesty  is  not  the  best  policy.*'^ 
**  When  an  officer  comes  with  an  execution,  it  is  the  duty  of  the 
debtor  as  a  good  citizen,  if  he  cannot  pay  the  debt,  to  facilitate 
the  making  a  levy.     He  should  exhibit  his  property  honestly, 
and  claim  only  the  exemption  which  the  law  allows  him.     It  is  a 
hard  thing,  doubtless,  to  be  strictly  honest  in  such  an  emergency, 
but  it  is  best,  after  all,  even  for  the   debtor  himself.     If  his 
property  betaken,  his  self-respect  and  conscious  integrity  are  left* 
and  he  has  gained  a  moral  discipline  which  will  go  far  towards 
repairing  his  fortunes.    But,  if  he  equivocate  and  dissemble —  de- 
nies the  ownership  of  that  which  he  cannot  hide,  and  embarrasses 
the  officer  of  the  law  in  the  execution  of  legal  duties — he  forfeits, 
not  only  his  self-respect,  but  his  hold  upon  the  exemption  pro- 
vided for  honest  debtoi-s.     And  it  is  reasonable  that  he  should  ; 
for  what  right  has  he  to  expose  the  officer  to  the  peril  of  a  suit 
for  levying  on  the  goods  of  a  pretended  owner,  or,  on  the  other 
hand,  of  incurring  liabilities  to  the  plaintiff  for  neglect  of  duty? 
If,  to  escape  from  the  dilemma  in  which  the  sheriff  or  constable 
finds  himself  placed,  he  obtains  indemnity  from  the  plaintiff,  this 
is  an  inconvenience  and  a  delay  such  as  a  debtor  has  no  right  to 
cause,  and  then  turn  around  and  show,  by  his  admission  of  title 
and  claim  of  exemption,  that  it  was  needless  and  vexatious.     In 
a  word,  the  law  would   have  all  men  honest  and  sincere.     To 
debtors  who  are  so,  it  leaves  three  hundred  dollars'  worth  of 
property  ;  to  those  who  are  not,  it  offers  no  reward."  * 

§  427.    Application  of  these  Views  —  LiabiUty  of  Officers. — 

Applying  the  principles  thus  forcibly  expressed,  the  Pennsylvania 
court  has  held  in  one  Ciise  that,  although  it  will  be  no  defense  to 
an  action  against  a  constable,  for  levying  an  execution  upon  ex- 
empt property,  that  the  debtor  had  other  property  exceeding  the 

1  Gilleland  v,  Rhoads,  84  Pa.  St  190,  Woodward,  J. 
«  Strouse  v.  Becker,  38  Pa.  St  192, 
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amount  exempt  under  the  statute,  which  he  fraudulently  withheld 
from  the  officer,  and  on  which  he  refused  to  permit  him  to  levy, 
yet  evidence  of  such  a  state  of  facts  will  be  heard  in  mitigation  of 
damages ;  and,  if  proved,  the  damages  will  be  only  nominal.^ 
But,  according  to  later  cases,  evidence  of  such  a  state  of  facts 
will  be  a  complete  bar  to  the  action* — although  the  distinction 
between  nominal  damages  and  a  total  defeat  has  been  disre- 
garded as  not  of  much  consequence ;  so  that,  where,  in  a  suit 
by  an  execution  debtor  against  a  sheriff  for  levying  on  exempt 
property,  the  court  below  admitted  evidence  of  fraudulent  con- 
cealment of  property  in  mitigation  of  damages,  which,  if  believed, 
would  have  rendered  the  damages  only  nominal,  it  was  not  error 
to  refuse  to  admit  it  in  bar  of  the  action.' 

*  Freeman  v.  Smith,  80  Pa.  St  264,  opinion  by  Thompson,  J.  The  court  thought 
that  it  would  not  do  to  permit  a  mere  executive  or  ministerial  officer  to  disregard  the 
plain  requirements  of  a  statute,  either  upon  his  own  opinion  of  want  of  honesty  in  the 
debtor  or  upon  the  allegations  of  others.  But,  while  the  constable  was  certainly  liar 
ble  for  disregarding  the  act,  the  court  could  not  consent  that  the  party  should  be  suc- 
cessful in  despite  of,  not  only  imputed,  but  established,  fraud  in  accomplishing  what 
he  undertook,  and,  in  fact,  do  better.  "For,  if  he  can  recover  damages  to  the  amount 
of  the  property  sold,  which  an  honest  debtor  might  in  like  circumstances  do,  he  would 
have  the  execution  satisfied  by  the  sale,  and  hold  the  constable  or  his  sureties  liable 
to  pay  him  the  value  of  the  property  sold  for  the  trespass  committed ;  and  thus  the 
concealed  property  would  be  entirely  released,  and  might  make  its  appearance  in 
broad  daylight  at  any  time,  if  there  were  no  other  executions." 

*  Strouse  v,  Becker,  38  Pa.  St  190,  opinion  by  Woodward,  J. ;  Emerson  v.  Smith, 
51  Pa.  St  90,  opinion  by  Agnew,  J.  This  case  overrules  so  much  of  Freeman  v.  Smith, 
supra^  as  holds  that  such  evidence  will  be  received  only  in  mitigation  of  damages. 
"We  cannot  well  discover,"  said  the  learned  judge,  "how  fraud  can  be  used  to 
mitigate  the  damages,  and  not  to  bar  the  action.  When  the  sheriff  levied  his  execu- 
tion on  the  horse,  Emerson  either  had  a  right  to  retain  him  as  exempt  or  he  had  not. 
If  he  had  the  right  because  the  fraud  was  no  bar,  then  the  horse  remained  his,  and 
could  not  be  seized.  To  seize  him  was  to  take  property  of  so  much  value,  and  that 
value  is  the  measure  of  his  damages,  because  it  represents  his  rights.  Being  his,  no 
power  can  deprive  him  of  it  compensation  being  the  duty  even  of  the  state  when 
she  asserts  her  highest  powers.  H  the  fraud  is  no  bar,  it  is  because  it  is  independ- 
ent— because  its  taint  does  not  run  in  the  veins  of  the  transaction  and  corrupt  its 
current;  certainly  it  would  be  an  unheard  of  doctrine  to  be  announced,  that  a  party 
may,  by  mitigation,  be  deprived  of  redress  for  an  admitted  wrong  because  in  his 
other  dealings  he  is  a  rogue.  But  if  the  fi«ud  do  inhere  in  the  very  transaction  itself, 
by  its  intended  effect  preventing  the  collection  of  the  debt  then  the  fraudulent  debtor 
can  claim  no  right  of  exemption  under  the  law,  whose  conceded  purpose  only  medi- 
tated benefit  for  the  honest  poor.  Rogues  and  cheats  were  not  the  objects  of  its 
bountv." 

*  Smith  V.  Emerson,  48  Pa.  St  468. 
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§  428.  Continiied.  —  If  the  debtor  at  the  time  of  the  levy 
alleges  that  the  property  levied  on  belongs  to  another,  he  cannot 
afterwards  reclaim  it  and  demand  an  appraisement.^  And,  if  a 
defendant  against  whom  an  execution  has  been  issued  falsely 
deny  the  ownership  of  his  property,  thereby  hindering  and  delay- 
ing the  sheriff  in  the  collection  of  the.  debt,  he  forfeits  his  right 
to  the  benefit  of  the  exemption  law,  though  the  falsehood  was 
for  the  purpose  of  gaining  time  for  the  payment  of  the  execu- 
tion.2  And,  where  a  debtor  had  his  property  appraised  under  the 
statute,  and  included  in  the  appraisement  a  horse  which  he  said 
belonged  to  his  wife,  and  required  the  appraisers  to  so  note  it  in 
their  return,  it  was  held  that  he  could  not  maintain  an  action 
against  the  constable  for  levying  upon  and  selling  the  horse.  He 
had  no  right  to  have  a  chattel  included  in  the  appraisement  to 
which  he  disclaimed  title.  The  creditor  had  a  right  to  test  the 
ownership  of  the  goods  by  directing  the  constable  to  sell,  without 
incurring  other  risk  than  the  claim  of  the  person  alleged  to  be 
the  owner.  The  debtor,  having  disclaimed  ownership  and  as- 
serted it  in  his  wife,  is  estopped  from  suing  for  a  violation  of 
Ms  statutory  rights ;  although  the  creditor  and  the  officer  pro- 
ceeded at  their  peril  of  the  wife's  action.' 

§  429.  Early  Cases  in  Indiana.— The  same  view  was  early 
taken  of  the  question  in  Indiana,  where,  between  the  time  of  the 
rendition  of  a  judgment  and  the  issuing  of  an  execution,  the 
debtor  conveyed  all  his  property,  both  real  and  personal,  to  his 
son,  for  the  purpose,  as  was  alleged,  of  cheating  and  defrauding 
his  judgment-creditors.  The  constable  nevertheless  levied  on 
chattels  so  conveyed,  and  the  debtor  claimed  them  as  exempt 
under  the  statute  ;  and,  his  claim  being  denied,  he  brought  trover 
for  them  against  the  constable  and  the  plaintiff  in  the  judgment. 
It  ivas  held  that,  if  he  had  conveyed  the  property,  though  fraud- 
ulently, with  delivery  of  possession,  such  conveyance  divested 
him  of  all  interest  in  it.  If  the  grantee  was  privy  to  the  fraud, 
his  title  was  void  as  against  the  cx'editors  of  the  grantor.     If  he 

1  Diffenderfer  r.  Fisher,  8  Grant  Cas.  80. 
«  Strouse  v.  Becker,  88  Pa.  St  190. 
*  Gilleland  v.  Bhoads,  84  Pa.  St  187. 
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was  not  privy  to  the  fraud,  and  obtained  the  property  for  an  ade- 
quate consideration,  he  would  hold  it  against  both  the  grantor 
and  his  creditors.  In  either  event  the  question  must  arise  be- 
tween the  grantee  and  the  creditors.  The  circumstance  that 
one  hundred  and  twenty-five  dollars'  worth  of  this  property,  had 
it  not  been  conveyed  away,  might  have  been  retained  by  the 
grantor  as  exempt  from  execution  did  not  alter  the  case.  The 
possessor  of  such  exempted  property  might,  it  was  supposed,  sell 
it.  If  he  did  so,  and  it  were  subsequently  levied  on  for  his  debt, 
the  purchaser  might  probably  reclaim  it  from  under  the  execu- 
tion, but  the  vendor  could  not  find  title  on  which  to  rest  a  suit. 
There  was  no  difference,  in  the  opinion  of  the  court,  as  to  its 
effect  upon  title,  whether  the  one  hundred  and  twenty-five  dol- 
lars' worth  of  exempt  property  were  sold  separately  from,  or  in- 
cluded in,  an  indiscriminate  sale,  fraudulent  or  otherwise,  with 
other  property.  There  was  no  principle  which  would  enable  the 
seller,  simply  upon  his  own  volition,  to  avoid  his  conveyance  as 
to  the  whole  or  a  part  of  the  property.  He  could  not  set  up  his 
own  fraud  as  a  ground  for  such  avoidance.^  In  a  later  case  in  the 
same  state  the  debtor  sold  his  property  while  an  execution  was  in 
the  hands  of  an  officer.  The  execution  was  levied  upon  it  in  the 
hands  of  the  vendee.  Under  the  circumstances  of  the  case  —  all 
the  debtor's  property  being  of  less  value  than  the  statutory  ex- 
emption, and  the  execution  having  lain  in  the  hands  of  the  officer 
four  months  before  the  lew  —  the  debtor  was  allowed  to  claim  his 
exemption,  and  to  recover  damages  of  the  officer  for  disallowing  it.* 

§  430.  Contrary  Views  —  Frand  does  not  destroy  Exemp- 
tion.— On  the  other  hand,  it  is  said  in  North  Carolina  that  the 
personal  property  exemption  cannot  be  reached  by  execution  at 
all ;  for  as  to  that,  under  the  Constitution,  there  can  be  no  cred- 
itor, and  no  forfeiture  by  an  attempt  to  make  a  fraudulent  con- 
veyance. *'Our  laws,"  says  the  court,  <'have  long  been  so 
framed  as  to  make  fraudulent  conveyances  void  as  to  creditors, 
and  our  habits  of  thinking  run  in  the  same  direction  ;  so  that  it 
is  difficult  to  realize  that  another  and  a  new  riffht  has  been  i  uter- 


es' 


>  Mandlove  v.  Burton,  1  Ind.  89,  opinion  by  Perkins,  J. 
«  Vandibur  r.  Love,  10  Ind.  54. 
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posed  between  the  creditor  and  debtor,  which  secures  ceiiiiin  of 
his  property  even  from  his  own  frauds  upon  creditors.  It  is 
confirmed  by  the  Constitution,  and  is  inviolable/*  *  Thus,  where 
the  plaintiff  in  an  action  against  a  constable  for  selling  under 
execution  exempted  chattels  had,  before  the  issuing  of  the 
execution,  transfeiTed  the  property  to  his  son-in-law,  in  con- 
sideration of  a  promise  to  support  him  and  his  wife,  who  were 
old,  and  to  pay  his  debts ;  and,  the  executions  coming,  he  had 
had  his  personal  property  exemptions  laid  off  to  him  under  the 
statute,  embracing  this  same  property ;  and  the  property  was 
afterwards  attached  for  his  debts,  and  the  son-in-law  appeared  at 
the  trial  and  claimed  the  property  as  his,  the  debtor  being  prea- 
ent  and  not  objecting ;  and  still  later,  but  before  the  sale,  the 
son-in-law,  being  unwilling  to  become  engaged  in  litigation,  re- 
canted the  contract  so  made  with  his  father-in-law ;  and,  finally, 
the  defendant  sold  the  judgments  obtained  against  the  plaintiff, 
it  was  held  that  the  officer  was  liable  to  the  plaintiff  for  the  value 
of  the  property  at  the  time  of  its  seizure.* 

§  431.  Continiied.  —  **  The  plain  design  of  the  Legislature,** 
said  the  Supreme  Court  of  Alabama,  **  was,  as  far  as  practicable, 
to  secure  to  the  use  of  the  family  the  exempt  articles,  against 
the  improvidence  or  folly  of  the  head  of  the  family.  His  fraudu- 
lent conduct,  as  it  respects  the  rest  of  his  property,  cannot  be 
visited  on  his  family  so  as  to  deprive  them  of  the  right  thus 
secured  to  them  by  the  law."  *  **  The  exemption  provided  for," 
said  Davies,  J.,  in  a  case  in  the  Court  of  Appeals  of  New  York, 
**  is  not  exclusively  for  the  benefit  of  the  owner  of  the  team.  It 
is  mainly  that  the  family  for  which  he  provides  may  not  be  de- 
prived of  all  means  of  support,  and  cast  as  paupers  on  the  com- 
munity. It  was  not  to  be  withheld  from  those  who  had  com- 
mitted crimes  or  frauds,  or  from  those  who  had  participated 
therein."  And  in  the  same  case  Hogeboom,  J.,  said:  **The 
question  of  exemption  is  one  of  fact^  depending  upon  the  neces- 

i  Duvall  v.  Bollins,  71  N.  0.  221,  Bynum,  J.    So  as  to  the  homestead  ezemption, 
secured  by  the  same  instrument.    Crummen  v.  Bennet,  68  N.  0.  494. 
«  Duvall  r.  Rollins,  68  N,  C.  220;  s.  c,  71  N.  C.  218. 
»  Callaway  v.  Carpenter,  10  Ala.  603. 
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sity  of  the  horse  to  the  party  claiming  the  exemption,  and  not  of 
fraud  toward  creditors  in  so  armnging  the  residue  of  his  prop- 
erty as  to  require  such  exemption."  ^ 

§  432.  Contlnned.  —  So  in  Mississippi  it  is  said  that  '*  the  ex- 
emption is  granted  without  reference  to  the  merit  or  demerit  of 
the  debtor.  It  is  founded  upon  a  policy  that  has  no  relation  to 
the  character  or  conduct  of  parties  claiming  the  benefit  of  it.  It 
is  the  interest  of  the  state  that  no  citizen  should  be  stripped  of 
the  implements  necessary  to  enable  him  to  cany  on  his  usual  em- 
ployment, and  that  families  should  not  be  made  paupers  or  beg- 
gars, or  be  dei)rived  of  shelter  and  reasonable  comforts,  in  conse- 
quence of  the  follies,  the  vices,  or  the  crimes  of  their  head. 
The  right  to  enjoy  the  benefit  of  the  exemption  does  not  in  any 
manner  depend  upon  the  question  whether  the  party  is  solvent 
or  insolvent,  whether  he  possesses  other  slaves  or  other  property 
or  not,  or  whether  he  has  or  has  not  made  a  fraudulent  disposi- 
tion of  other  property  with  intent  to  hinder  and  delay  his  credit- 
ors. The  statute  makes  no  such  exceptions,  and  it  is  not  for  the 
court  to  ingraft  them  upon  it."  *  Similar  views  have  been  ex- 
pressed by  the  Supreme  Court  of  Missouri.  The  statutes  of 
exemption  of  that  state  **  were  not  made  alone  for  the  benefit  of 
the  debtor.  He  must  be  the  head  of  a  family.  The  Legislature 
had  an  eye  to  the  family  of  the  debtor — to  his  household — and 
determined  to  prevent  as  much  suffering  and  misery  from  enter- 
ing into  such  abodes  as  they  could,  by  saving  to  them  the  small 
allowance  mentioned  in  the  statutes.  ♦  ♦  ♦  jf  the  defend- 
ant in  the  execution,  who  claims  the  property  to  be  exempt,  has 

»  Wilcox  «.  Hawley,  81  N.  Y.  667, 659.  This  case  overrules  the  doctrine  of  Brackett 
V.  Watkins,  21  Wend.  6S,  which  was  replevin  for  exempt  property  levied  on  by  an 
officer,  in  which  Gowen,  J.,  said:  "If  there  be  an  appearance,  from  circumstances, 
that  the  plaintiff  has  reduced  himself  to  exempt  property  in  order  to  defraud  his 
creditors,  that  question  should  be  submitted  to  the  jury,  under  proper  directions  from 
the  court  Their  sagacity  would  be,  in  general,  quite  a  match  for  the  case.  On  their 
being  satisfied  that  the  plaintiff  had  placed  himself  on  his  exempt  property  in  order 
to  defraud  his  creditors,  as  in  the  instance  below,  by  a  sale  of  his  sheep  and  wool,  they 
may  clearly  place  him  beyond  the  reach  of  the  statute  by  sustaining  the  levy.  His 
sales  or  other  arrangements  would  come  within  the  words  of  the  statute  18  Elizabeth, 
being  to  delay,  hinder,  or  defraud  creditors ;  or,  if  not,  they  would  be  void  at  the 
common  law." 

'  Moseley  v.  Anderson,  40  Miss.  54 

375 


§  433    EFFECT  OF  FRAUD  UPON  CHATTEL  EXEMPTION. 

concealed  and  hid,  or  placed  beyond  the  immediate  reach  of  the 
officers  of  justice,  his  proi^erty,  and  this  fact  be  known  to  the 
phiintiff  in  the  execution,  let  him  ferret  out  the  hidden  property, 
and  take  steps  to  reach  it  and  subject  it  to  the  process  of  the 
law.  The  burden  should  be  upon  his  shoulders.  If  the  plaintiff 
here  in  the  execution  asserts  that  the  defendant  has  concealed 
his  property,  let  him  search  out  the  property  with  his  writ  of 
execution.  He  can  garnishee  under  execution  the  persons  in 
whose  possession  the  property  is  supposed  to  be.  Let  him  take 
this  course.  He  has  no  right  by  act  to  destroy  the  obvious  inten- 
tion of  the  statute  in  favor  of  the  helpless  and  needy,  when  he 
can  so  easily,  by  garnisheeing,  reach  the  hidden  or  concealed 
property.  It  will  not  do  to  say  that  he  cannot  find  it,  or  does 
not  know  where  it  is.  He  charges  that  the  defendant  has  con- 
cealed it;  then  the  law  gives  him  means  to  pursue  it."  ^  Ac- 
cordingly, in  an  action  against  a  constable  for  selling  exempt 
personal  property,  an  answer  which  states  that,  at  the  time  of 
the  levy  and  sale,  the  plaintiff  had  other  property,  not  specifically 
exempt  from  execution,  more  than  sufficient  to  pay  the  debt, 
which  he  concealed  from  the  officer,  so  as  to  keep  it  out  of  the 
reach  of  the  execution,  presents  no  defense.  <'Let  it  be  once 
understood,"  said  the  court,  **  that  such  an  allegation  in  a  de- 
fendant's answer,  in  cases  like  the  present,  will  be  availing,  and 
you  might  as  well  strike  the  whole  provision  exempting  property 
from  execution  from  the  statute  book."  * 

§  433.  Early  Doctrine  in  Illinois  —  Fraudulent  Tranafera 
destroy  Exemption.  —  In  an  early  case  in  Illinois,  in  which  the 
rights  of  debtors  under  an  exemption  law  of  that  state  were 
thoroughly  discussed,  the  court  says  if  a  defendant  *'  has  aliened^ 
or  concealed,  or  otherwise  disposed  of  all  his  property,  except 
such  as  he  desires  to  select,  for  the  purpose  of  defrauding,  delay- 
ing, or  hindering  his  creditor  in  the  collection  of  his  debts,  he 
will  not  be  entitled  to  the  benefit  of  this  law  for  the  protection 
of  the  property  thus  retained  by  him."  •    In  a  later  Illinois  case 

*  Megehe  v.  Draper,  21  Mo.  610,  opinion  by  Ryland,  J. 
«  Ibid. 

•  Cook  V,  Scott,  6  m.  844. 
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the  debtor  delivered  up  a  horse,  exempt  from  execution  under 
the  statute,  to  a  mortgagee  under  a  forfeited  mortgage,  but  the 
Litter  had  allowed  the  debtor  to  use  it  when  he  pleased.  The 
horse  was  levied  upon  as  the  property  of  the  debtor ;  the  mort- 
gagee, not  the  debtor,  claimed  it  as  his,  and,  on  trial  of  right  of 
property,  the  issue  was  found  against  him.  After  the  trial  of  the 
right  of  property,  and  before  sale,  the  debtor  shifted  his  tactics, 
and  claimed  the  horse  as  exempt  to  him  under  the  statute.  This 
claim  was  disregarded,  the  horse  was  sold,  and  the  debtor  brought 
trespass  against  the  constable  to  recover  the  penalty  given  by  the 
statute,  of  threefold  the  value  of  the  horse.^  It  was  held  that 
this  action  could  not  be  sustained.  The  debtor  had  no  such  title 
to  the  horse  as  would  enable  him  to  maintain  the  action.  As 
between  the  plaintiff  in  the  actioa  and  the  mortgagee,  the  title 
was  found  against  the  latter ;  but  it  by  no  means  followed  that 
the  chattel  belonged  to  the  execution  debtor.  When  property 
levied  upon  was  claimed  by  a  third  person,  the  question  to  be 
tried  was  **  whether  the  right  of  such  claimant  be  in  the  claimant 
or  not.*'  The  judgment  was  conclusive  only  upon  the  parties 
and  privies.  It  did  not  determine  that  it  belonged  to  the  defend- 
ant in  the  execution ;  for  it  often  happened  that  property  not  his 
own  at  the  time  was  liable  to  be  taken  in  satisfaction  of  an  exe- 
cution a<rainst  him.  The  fact  that  the  constable  levied  on  the 
horse  as  the  property  of  the  execution  debtor  did  not  estop  him 
from  denying  that  it  was  the  property  of  the  debtor,  and  his 
retuni  was,  in  this  regard,  hut prima-facie  evidence  against  him. 
**  If,"  said  the  court,  «*  a  party  fraudulently  transfers  his  prop- 
erty for  the  purpose  of  avoiding  the  payment  of  his  debts,  or 
even  sell  it  for  a  valuable  consideration  after  it  has  become  sub- 
ject to  the  lien  of  an  execution  against  him,  he  cannot  afterwards 
claim  the  property  as  his,  and  recover  from  the  officer  selling  it 
three  times  its  value,  upon  the  ground  that  it  was  exempt  from 
execution  against  him."^ 

§  434.    This  Doctrine  overruled.  —  In  a  subsequent  case  de* 
termined  in  the  same  court  an  attempt  was  made  to  distinguish 

>  Rev.  Stat.  HI.,  ed.  1868,  p.  605,  }  85. 

«  CaaseU  v.  Williams,  12  lU.  887,  opinion  by  Trumbull,  J. 
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this  case,  but  the  broad  doctrine  there  declared  —  that,  in  the  case 
of  exempt  property,  there  can  be  no  fraudulent  conveyance — un- 
doubtedly oveiTules  it.  The  question  arose  under  a  statute 
exempting  sixty  dollars'  woith  of  personal  property  from  execu- 
tion, and  it  was  shown  that  the  debtor  did  not  have,  in  all,  sixty 
dollars'  worth,  including  the  chattel  in  question,  which  he  had 
mortgaged  to  a  third  person,  the  mortgageor  retaining  possession. 
"The  question  might  be  changed,"  the  court  thought,  "if  he 
were  shown  to  be  covering  sixty  dollars'  worth  of  other  property 
by  exemption,  and  this  by  mortgage.  Then,  indeed,  a  hona-fide 
mortgage,  as  this  appears  to  be,  might  become  fraudulent  as  to 
creditors,  by  the  actual  possession  of  the  mortgageor.  ♦  •  • 
But  it  is  not  liable,  because  exempt  by  the  st^itute  protection  ; 
and,  therefore,  he  cannot  complain  of  fraud  in  mortgaging  prop- 
erty not  liable  to  the  satisfaction  of  his  debt,"  * 

§  435.  The  resulting  Doctrine.  —  This  view,  which  has  been 
fully  developed  elsewhere,  in  treating  of  so-called  fraudulent  con- 
veyances of  homesteads,^  seems  unassailable.  The  whole  argu- 
ment is  aptly  presented  by  the  Court  of  Appeals  of  Kentucky, 
in  a  case  where  an  embarrassed  debtor  had  sold  his  only  horse, 
exempt  under  the  statute  from  execution,  retaining  possession  of 
the  chattel :  "  The  only  horse  and  work-beast  a  debtor  has  in  his 
possession  cannot  give  him  a  delusive  credit,  because  the  thing 
possessed  is  not  liable  to  the  payment  of  existing  or  subse- 
quently-created debts ;  and  it  cannot  be  said  that  an  individual 
can  acquire  credit  by  the  possession  of  property  not  subject  to 
the  payment  of  debt."'  Upon  the  same  principle  a  moi-tgage 
by  a  debtor  of  aU  his  property  has  been  held  in  Illinois  not 
fraudulent  as  to  his  creditors  if  the  whole  of  it  does  not  exceed 
in  value  the  limit  of  the  statutory  exemption ;  since  they  have 
no  right  to  levy  upon  it  or  sell  it  for  their  debts.* 

§  436.   Assignment  reserving  exempt  Propertgr. — So,  where 

^  Vaughan  v.  ThoTnpson,  17  m.  7S,  opinion  by  Scales,  C  J. 
»  Ante,  11  409-412. 

•  Anthony  v.  Wade,  1  Bush,  111,  opinion  by  Peters,  C.  J. 

^  Vaughan  v.  Thompson,  17  HI.  7S.    To  same  effect  see  Tracy  v.  Coyer,  28  Ohio 
St  61. 
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the  debtor,  for  the  purpose  of  defrauding  his  creditors,  sold  all 
of  his  property  except  such  as  was  by  law  exempt  from  execu* 
tion,  this  did  not  prevent  him  from  claiming  the  benefit  of  the 
statute  as  to  the  rest.^  So,  in  Tennessee,  a  deed  of  assignment 
for  the  benefit  of  creditors  was  held  not  fraudulent  in  law  be- 
cause it  contained  the  following  reservation:  «*I,  however, 
reserve  the  property  exempt  by  law  from  execution  to  ine  as 
head  of  a  family/' ' 

^  Callaway  v.  Carpenter,  10  Ala.  600;  Moseley  v.  Anderson,  40  Misa.  49;  "Wilcox  v, 
Hawley,  81  N.  T.  648. 

'  McCord  V,  Moore,  6  Heiflk.  784,  This  case  overrules,  in  effect,  Sugg  v.  Tillman, 
2  Swan,  208,  though  professing  not  to  do  so.  In  the  latter  case  an  assignment  in 
trust  by  a  debtor,  for  the  benefit  of  a  portion  of  his  creditors,  of  all  his  property  of 
every  description,  consisting  of  real  and  personal  estate,  and  including  com,  fodder, 
bacon,  farming-utensils^  household  and  kitchen  flimiture,  etc,  was  held  firaudulent 
in  law,  whether  so  intended  or  not,  because  of  the  following  reservation :  "Reserving 
to  myself,  however,  out  of  the  aforesaid  stock,  fiurming-utensils,  provender,  provisions, 
household  and  kitchen  fiimiture  (as  all  of  my  property  of  that  description,  as  well  as 
every  other  description,  is  intended  to  be  embraced  by  this  conveyance),  so  much  as  I 
am  by  law  allowed  to  retain  f^ee  from  execution."  The  reasons  given  by  the  court  for 
so  holding  are  thus  expressed  by  Caruthers,  J. :  "  There  is  no  legal  proposition  better 
settled  than  that  an  assignment  in  trust,  for  the  benefit  of  chosen  creditors,  which  se- 
cures upon  its  face  any  benefit  or  advantage  to  the  debtor  who  makes  it  is  void  in 
law  as  to  all  other  creditors.  Darwin  v,  Handley,  8  Yerg.  605 ;  Peacock  v.  Tomp- 
kins, Meigs,  817,  828;  Somerville  v.  Horton,  4  Yeig.  641.  The  case  of  articles 
consumed  in  their  use  being  reserved  falls  under  this  principle.  In  relation  to  these 
it  is  decided  in  the  case  of  Trabue  v.  Willis,  Meigs,  688,  by  this  court,  that,  even  if  it 
were  proved  that  such  articles  so  reserved  in  the  deed  were  sold  and  the  proceeds 
applied  to  the  debts  secured,  it  would  not  save  the  deed  and  restore  it  to  legal  vigor, 
as  the  law  pronounces  it  void.  Now,  is  there  not  an  express  reservation  of  a  portion 
of  the  property  conveyed,  for  the  use  and  benefit  of  the  debtor,  in  the  clause  above 
extracted,  in  direct  conflict  with  this  principle?  This  fact  alone  must  certainly  be 
fatal  to  this  deed,  unless  there  is  an  antidote  to  be  found  in  the  provisions  of  the  acts 
of  Assembly  for  the  benefit  of  insolvent  debtors.  These  laws  should  be  upheld  in  all 
their  vigor,  being  laudable  and  humane  in  their  object  But  it  will  not  do  to  permit 
them  to  be  used  as  a  mask  for  fraud,  or  to  mix  and  conAise  the  articles  set  apart  by 
them  for  the  unfortunate  debtor  with  assignments  of  his  property  voluntarily  made 
for  the  benefit  of  favored  creditors.  How  are  excluded  creditors  to  know  what  arti- 
cles in  particular  are  claimed  under  these  acts  if  they  are  thrown  into  confusion  with 
a  lai^  quantity  of  property  of  the  same  nature  and  description?  The  person  claim- 
ing this  benefit  of  exemption  must  set  apart  what  the  law  allows  him,  that  it  may  be 
known  by  all  who  are  concerned,  and  separated  from  that  part  of  his  estate  which  is 
subject  to  his  debts.  But  in  this  deed  it  is  included  in  the  conveyance  with  the  mass 
of  his  property,  and  reserved  in  general  terms.  Creditors  are  not  able  to  judge 
whether  the  quantity  or  kind  of  property  specified  in  the  law  is  claimed,  as  there  is  no 
separation  or  description  of  it  This  exemption  property  is  strongly  guarded  and 
protected  by  penalties  against  officers  and  others  who  attempt  to  interfere  with  it,  and 
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§  437.  Fraudulent  Concealment. — It  is  not  a  fraud  for  an 
insolvent  debtor  to  omit  to  include,  in  his  schedule,  property  which 
has  been  assigned  to  him  as  exempt  by  commissioners,  under  a 
statute  of  exemption,  although  the  propeity  be  in  fact  such  as 
cannot  be  legally  assigned.*  A  debtor  who  puts  exempt  prop- 
eity  out  of  the  way  of  the  levying  officer  will  be  deemed  to  have 
elected  to  retain  it,  and,  consequently,  cannot  claim  another 
chattel  of  the  same  icind  exceeding,  with  the  concealed  property, 
the  number  exempt,  when  it  is  levied  on.* 

§  438.    Claim  of  Exemption  by  fraudulent    Transferee. — 

We  have  seen  that,  where  a  conveyance  containing  a  relinquish- 
ment of  dower  is  avoided  for  fraud  at  the  suit  of  creditors,  the 
fraudulent  grantee  cannot  set  up  the  wife's  potential  right  of 
dower  Jis  against  the  creditors.*  The  same  ruling  has  been  made 
where  a  fraudulent  conveyance  of  chattels  was  set  aside  at  the 
suit  of  an  assignee  in  bankruptcy,  and  the  fraudulent  conveyee 
claimed  that,  as  to  those  portions  which  were  exempt  from  exe- 
cution, the  conveyance  was  valid.  The  court  said,  in  substance, 
that  the  exemption  was  a  personal  privilege  given  to  the  bank- 
rupt debtor,  which  he  might  waive  by  not  claiming  it ;  and  his 
acts  in  executing  the  bill  of  sale  of  the  chattels,  and  failing  to 

for  that  reason  also  it  should  he  distinctly  marked.  Theie  is  no  way  here  to  distin- 
guish it  from  the  other  property,  and  we  can  only  regard  it  as  a  reservation  in  this 
deed  of  a  henefit  and  advantage  to  the  dehtor,  intended  to  keep  off  and  defraud  other 
creditors.  But  upon  another  ground  it  would  avoid  the  deed.  It  is  in  the  nature  of 
a  sale  of  all  the  property  of  the  vendor  of  the  same  nature  to  these  trustees,  for  the 
payment  of  dehts,  except  so  much  of  the  same  as  he  is  allowed  by  law  to  hold  exempt 
from  execution.  Now,  what  is  sold  is  not  separated  from  that  which  is  reserved  from 
the  sale.  All  the  com  lies  together  in  the  heap,  all  the  pork  in  the  smoke-house,  aU 
the  horses  in  the  stable,  all  the  cows  in  the  pen,  etc  The  vendees  or  trustees  cannot 
bring  trover  for  the  quantity  conveyed  to  them,  because  it  is  not  separated  frx>m  the 
part  retained.  They  have  no  title  in  any  particular  thing  or  quantity.  The  debtor 
may  pass  his  claim  from  one  part  of  the  bulk  to  another,  under  this  undefined  right, 
until  all  is  consumed.  The  property,  therefore,  under  this  principle  not  passing  at 
all,  remains  subject  to  other  execution  creditors,  to  the  complainants.  So  it  will  be 
seen  that  this  single  provision  in  the  deed,  under  our  view  of  the  law,  is  a  poison 
which  diffuses  itself  through  the  whole  instrument  and  works  its  destruction  as  to 
creditors." 

>  Ballard  t?.  Walker,  7  Jones  L.  84. 

'  Ross  9.  Hannah,  18  Ala.  125 ;  compare  Gamble  v,  Reynolds,  42  Ala.  236. 

'  Lockett  V.  James,  8  Bush,  28. 
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claim  any  exemption  therein  in  the  bankruptcy  court,  amounted 
to  such  a  waiver.  If  the  bankrupt  himself  did  not  choose  to 
assert  any  claim  under  the  statute,  the  mortgagee  was  in  no 
position  to  claim  it  against  the  assignee.^ 

1  Edmondson  v.  Hyde,  2  Sawyer,  206,  218. 
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882 


DIVESTITURE    OF   HOMESTEAD    BY   CONTRACT. 

bKCTiox  473.   Conveyance  to  Wife  and  Children  not  an  Alif'n-itioa. 

474.  Conveyance  by  Husband  alone,  in  geneml,  void, 

475.  Coasequences  which  flow  from  this  View. 

476.  Void  only  as  to  Homestead  in  Fact 

477.  Void  only  as  to  Homestead  Value. 

478.  Reasons  of  this  Rule. 

479.  Proceeding  to  subject  Excess. 

480.  Continued— Form  of  Relief. 

481.  Continued — Ejectment, 

482.  Proceeding  in  such  Cose  to  recover  or  defend  Homestead. 
488, 484.  Void  Sale  validated  by  subsequent  Abandonment. 
485,486.  Illustrations. 

487.  Continued — Mortgages  in  Texas. 

488.  Void  Sale,  Abandonment,  and  subsequent  Death  of  Husband. 

489.  Effect  of  subsequent  Death  of  Wife. 

490.  Effect  of  subsequent  Death  of  both  Husband  and  Wife. 

491.  Husband's  Bond  for  Title — Specific  Performance — Damages — Plead- 

ing. 

492.  Conflicts  between  Alienees. 
498.  Remedy  of  junior  Mortgagee. 

t.  In  Massachusetts. 

495.  Terms  of  the  Statute. 

496.  Nature  of  the  Estate  thus  created. 

497.  Not  an  Exemption  of  the  Fee. 

498.  Resulting  Rules  —  Vendible  by  Husband  without  Consent  of  Wife. 

S.  In  New  Hampshire. 

600.  Nature  of  the  Homestead  Right  in  this  State — Inchoate  Homestead 
not  assignable. 

501.  This  Doctrine  illustrated. 

502.  Husband's  Deed  estops  Husband,  Wife,  and  Children. 

508.  But,  after  Husband's  Death,  Widow  may  have  Assignment 
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506, 507.  Alienation  of  Part  of  Homestead  by  Husband  concludes  Widow. 

4»  In  Vermont. 

608.  Terms  of  the  early  Statute. 

509.  Nature  of  the  Right  thus  created. 
610.   Terms  of  the  later  Statute. 

511.  Effect  of  this  Statute — Husband's  sole  Deed  void. 

6.   In  Califi»mia. 

618.  The  Homestead  declared  an  Estate  of  joint  Tenancy. 
614.   This  Doctrine  denied  in  later  Cases. 

515.  But  reenacted  by  Statute. 

516.  Subsequent  Views  of  the  Court 

517.  The  resulting  Doctrine. 

•  618.  Sale  of  Reversion  after  Termination  of  Homestead  Estate. 
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6.   In  Georgia, 

520.  Dedication  of  the  Homestead  in  Geoi^gia. 

521.  Restraint  upon  Power  to  sell  and  incumber. 

522.  Nature  of  the  Ordinary's  Function — When  incompetent 
528.  Effect  of  these  Restrictions. 

524.  Absolute  Conveyance,  and  Bond  to  reconvey. 

7.   In  Texas,  by  surcinng  Spouse, 
[See  §|60S,  B79,po9t.] 

8,  Manner  of  executing  Convey anee  of  Homestead  Property. 

526.  Mortgage  by  Wife  alone. 

527.  Separate  Deeds  of  Husband  and  Wife. 

528.  Rule  in  Illinois — Homestead  must  bo  waived  in  express  Terms. 

529.  A  similar  Rule  in  Massachusetts. 

580.  Similar  Views  of  Chancellor  Cooper,  of  Tennessee. 

581.  A  different  Rule  in  Iowa  and  Kentucky. 

582.  The  Certificate  of  Acknowledgment. 

583.  Impeachment  of  Wife's  Acknowledgment. 

584.  Continued  —  Quantum  of  Proof  required. 

ARTICLE  I.  —  Power  to  waive  prospective  Benefit  of   Exemp- 
tion Laws. 

§  440.  Scope  of  this  Discussion.  —  Can  a  debtor  solely,  or 
jointly  with  his  wife,  m  executing  a  note  or  other  contract  by 
which  a  debt  is  created,  waive  prospectively  the  right  to  claim 
the  benefit  of  the  homestead  exemption  without  executing,  iu 
the  mode  pointed  out  by  the  statute  for  conveying  the  homestead, 
a  formal  mortgage  or  deed  of  trust  covering  such  property  ?  This 
question  will  first  be  examined  so  far  as  it  relates  to  the  exemp- 
tion of  chattels  from  execution,  since  the  two  subjects  inhere  so 
closely  together  that  it  is  impracticable  to  discuss  them  sepa- 
rately.^ In  the  catalogue  of  chattel  exemptions  I  have  ranked 
the  so-called  homestead  exemption  of  Pennsylvania;  because, 
although  the  selection  may  be  made  either  out  of  land  or  chat- 
tels, yet,  as  the  value  of  the  exemption  is  limited  to  $300,  a 
selection  out  of  realty  is,  in  most  cases,  impracticable. 

§  441.    Waiver   by   Contract  of   prospective   Exemption. — 

Upon  the  question  whether  a  debtor  can,  in  contracting  a  debt, 

1  The  waiver  of  the  benefit  of  exemption  laws  at  levy  and  sale  belongs  to  another 
chapter.     Post,  J{  689-646. 

384 


VIEWS   OF  SUFREBiE   COURT   OF  PENNSYLVANIA,  §  442 

waive  his  prospective  right  of  exemption  so .  far  as  the  same  will 
affect  such  debt,  the  authorities  are  divided.  In  Pennsylvania,* 
Massachusetts,^  Ohio,'  it  is  held  that  such  an  exemption  is  a  per^ 
sonal  privilege,  which  the  debtor  may  waive  at  pleasure.  But 
the  contrary  has  been  held  in  New  York,*  in  Iowa,*  in  Ken- 
tucky,^ in  Wisconsin,^  in  Tennessee,®  and  in  Louisiana.' 

§  442.  Views  of  the  Supreme  Court  of  Pennsylvania.  —  In 
Case  V.  Dunmore^®  the  following  reasons  were  given  by  Lewis,  J., 
for  the  view  taken  by  the  Pennsylvania  court :  '*  It  has  been  re^ 
peatedly  decided  by  this  court  that  the  exemption  of  goods  from 
execution  under  the  act  of  1849  is  a  privilege  for  the  benefit  of 
the  debtor,  which  he  may  waive  even  by  the  omission  to  claim  it 
at  the  proper  time,  without  any  express  contract  for  the  purpose. 
But,  where  at  the  time  of  contracting  the  debt  he  agrees  to  waive 
the  benefit  of  the  exemption,  and  this  forms  the  ground  of  the 
credit  given  to  him,  the  injustice  of  permitting  him  to  violate  his 
contract  and  thus  to  defraud  his  creditor  is  too  palpable  to  need 
illustration,  or  to  require  the  aid  of  precedents  to  discountenance 
it.  Notwithstanding  the  benevolent  provisions  of  the  statute  in 
favor  of  unfortunate  and  thoughtless  debtors,  it  was  far  from  the 
intention  of  the  Legislature  to  deprive  the  free  citizens  of  the 
state  of  the  right,  upon  due  deliberation,  to  make  their  own  con- 
tracts in  their  own  way,  in  regard  to  securing  the  payment  of 

1  McKinney  v.  Reader,  6  Watts,  40;  Case  v.  Dunmore,  28  Pa.  St  98;  Lauck's 
Appeal,  24  Pa.  St  426;  Bowman  r.  Smiley,  31  Pa.  St  226;  SheU/s  Appeal,  86  Pa. 
St  878;  Smiley  v.  Bowman,  8  Grant  Cas.  182;  Lauck's  Appeal,  44  Pa.  St  895;  Bee- 
gle  V.  Wentz,  55  Pa.  St  869 ;  O'Nail  v.  Craig,  56  Pa.  St  161 ;  Adams  v,  Bachert,  88 
Pa.  St  524. 

»  Dow  V.  Cheney,  108  Mass.  181. 

•  Frost  V.  Shaw,  8  Ohio  St  270;  Butt  v.  Green,  29  Ohio  St  667. 

♦  Kneetle  v.  Newcomh,  22  K.  Y.  249 ;  a.  c,  81  Barb.  869 ;  Crawford  v.  Lockwood,  9 
How.  Pr.  547 ;  Harper  v.  Leal,  10  How.  Pr.  282. 

*  Curtis  V.  O'Brien,  20  Iowa,  876. 

*  Moxley  v.  Ragan,  10  Bush,  156 ;  «.  c,  18  Am.  Law  Beg.  (tx,  8.)  748, 
T  Maxwell  v.  Reed,  7  Wis.  582. 

»  Denny  v.  White,  2  Coldw.  283. 

»  Van  Wickle  v.  Landry,  29  La.  An.  880?  Hardin  v.  Wolf;  29  La.  An.  888.    So,  a 
stipulation  in  a  contract  waiving  "  any  relief  whatever  from  appraisement  or  valuation 
laws  "  was  held  void  by  the  Supreme  Court  of  Louisiana.    Levicks  v.  Walker,  9  Am. 
Law  Keg.  112. 
1*  28  P«.  St  94. 
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debts  honestly  due.  Creditors  are  still  recognized  as  having 
some  rights ;  and  it  is  not  the  intention  of  the  Legislature  to 
destroy  them  by  impairing  the  obligation  of  contracts.  It  fre- 
quently happens  that  the  creditor  is  more  in  need  of  public  sym- 
pathy than  the  debtor.  When  a  poor  man  is  unjustly  kept  out 
of  money  due  to  him,  the  distress  arising  from  the  want  of  it  is 
often  greater  than  that  caused  to  the  other  party  by  its  collection. 
If  the  suffering  was  but  equal,  it  is  plain  that  one  man  should 
not  suffer  for  the  follies  or  misfortunes  of  another.  Every  one 
should  bear  his  own  burthen.  The  statute  which  exempts  debt- 
ors from  the  operation  of  this  principle  did  not  take  away  from 
them  the  right  to  waive  the  privilege  thus  conferred  whenever 
their  consciences  or  their  necessities  prompted  the  waiver.^  This 
rule  of  the  Pennsylvania  court  was  regretted  in  a  subsequent 
case,  where  Woodward,  J.,  said :  **  Perhaps  it  would  have  been 
well  if  the  court  had  set  out  by  denying  the  capacity  of  the 
debtor  to  waive  the  statutory  exemption  in  favor  of  any  creditor. 
It  might  have  been  urged  in  support  of  such  a  view  that  the 
Legislature  intended  a  benefit  to  the  family  of  the  debtor  rather 
than  to  the  debtor  himself;  and  that  his  caprice  or  will,  tempted 
as  they  might  be  by  the  creditor,  should  not  defeat  the  legisla- 
tive benefaction  in  favor  of  those  who  were  dependent  upon 
him.'*  3 

§  443.  Contrary  Doctrine  In  New  York.  —  The  reasons  which 
sustain  the  opposite  view  are  well  set  forth  in  the  principal  New 
York  case  by  Denio,  J. :  **  The  statutes  which  allow  a  debtor, 
being  a  householder  and  having  a  family  for  which  he  provides, 
to  retain,  as  against  the  legal  remedies  of  his  creditors,  certain 
articles  of  prime  necessity,  to  a  limited  amount,  are  based  upon 
views  of  policy  and  humanity,  which  would  be  frustrated  if  an 
agreement  like  that  contained  in  these  notes,  entered  into  in 
connection  with  the  principal  contract,  could  be  sustained.  A 
few  words  contained  in  any  note  or  obligation  would  operate  to 
change  the  law  between  those  parties,  and  so  far  disappoint  the 
intentions  of  the  Legislature.     If  effect  shall  be  given  to  such 

^  Case  V.  Dunmore,  28  Pa.  St  98,  opinion  by  Lewis,  J. 

«  Shelly's  Appeal,  86  Pa.  St  880,  opinion  by  Woodward,  J. 
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provisions,  it  is  likely  that  they  will  be  generally  inserted  in 
obligations  for  small  demands,  and  in  that  way  the  policy  of  the 
law  will  be  completely  overthrown.  Every  honest  man  who 
contracts  a  debt  expects  to  pay  it,  and  believes  he  will  be  able  to 
do  so  without  having  his  property  sold  on  execution.  No  one 
"worthy  to  be  trusted  would,  therefore,  be  -apt  to  object  to  a  clause 
subjecting  all  his  property  to  levy  on  execution  in  case  of  non- 
payment. It  was  against  the  consequences  of  this  over-confidence, 
and  the  readiness  of  men  to  make  contracts  which  may  deprive 
them  and  their  families  of  articles  indispensable  to  their  comfoit, 
that  the  Legislature  has  undertaken  to  interpose.  When  a  man's 
last  cow  is  taken  on  an  execution  on  a  judgment  rendered  upon 
one  of  these  notes,  it  is  no  sufficient  answer  to  say  that  it  was 
done  pursuant  to  his  consent,  freely  given,  when  he  contracted 
the  debt.  The  law  was  designed  to  protect  him  against  his  own 
improvidence  in  giving  such  consent.  The  statutes  contain  many 
examples  of  legislation  based  upon  the  same  motives.  The  laws 
against  usury,  those  which  forbid  imprisonment  for  debt,  and 
those  which  allow  a  redemption  after  the  sale  of  land  on  execu- 
tion are  of  this  class.  So  of  the  principle  originally  introduced 
by  courts  of  equity,  and  which  has  been  long  established  in  all 
couits,  to  the  efiect  that,  if  one  convey  land  as  security  for  a 
debt,  and  agree  that  his  deed  shall  become  absolute  if  payment 
is  not  made  by  the  day,  he  shall  still  be  entitled  to  redeem  on 
paying  the  debt  and  interest;  and  so,  also,  with  executory  con- 
tracts without  consideration  to  make  gifts,  and  the  like.  In 
these  cases  the  law  seeks  to  mitigate  the  consequences  of  men's 
thoughtlessness  and  improvidence,  and  it  does  not,  I  think,  allow 
its  policy  to  be  evaded  by  any  language  which  may  be  inserted 
in  the  contract.  It  is  not  always  equally  careful  to  shield  persons 
from  those  acts  which,  instead  of  being  promissory  in  their  char- 
acter and  prospective  in  their  operation,  take  effect  immediately. 
One  may  turn  out  his  last  cow  on  execution,  or  may  release  an 
equity  of  redemption,  and  he  will  be  bound  by  the  act.  In  thus 
discriminating  the  law  takes  notice  of  the  readiness  with  which 
sanguine  and  incautious  men  will  make  improvident  contracts 
which  look  to  the  future  for  their  consummation,  when,  if  the 
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results  were  to  be  presently  realized,  they  would  not  enter  into 
them  at  all.  If,  with  the  consequences  immediately  before  them, 
they  will  do  the  act,  they  will  not  generally  be  allowed  to  retract, 
it  being  supposed  in  such  cases  that  valid  reasons  for  the  trans- 
action may  have  existed,  and  that,  at  all  events,  the  party  was 
not  under  the  illusion  which  distance  of  time  creates.  Ordinarily, 
men  are  held  to  their  executory  as  well  as  their  executed  con- 
tracts ;  but,  in  a  few  exceptional  cases,  where  the  temptation  is 
great  or  the  consequences  peculiarly  inconvenient,  parties  are  not 
allowed  to  make  valid  prospective  agreements.  The  present  is, 
in  my  opinion,  one  of  those  cases.  Before  the  passage  of  the 
exemption  laws,  contracts  for  the  payment  of  money  at  a  future 
time  involved  the  consequence  that  all  the  debtor's  property, 
without  exception,  might  be  taken  on  execution  in  case  of  de- 
fault. By  the  statutes  exempting  certain  property,  the  Legis- 
lature, in  eflfect,  determined  that  it  was  inexpedient  to  allow 
contracts  entailing  such  results ;  and  this  was  done  by  providing 
that  property  of  limited  value  should  not  be  taken.  Parties 
cannot  now  stipulate  that  their  contracts  shall  have  the  same 
effect  as  under  the  former  law,  for  that  would  be  hostile  to  the 
policy  thus  established."^ 

§  444.  Continued.  — "  There  is  another  consideration  belong- 
ing to  the  subject  which  should  be  referred  to.  These  exemp- 
tion laws  apply  only  to  householders  who  have  families  for  which 
they  provide.  It  is  a  fair  inference  from  this  feature  that  one 
object  of  the  Legislature  was  to  promote  the  comfort  of  families 
and  to  protect  them  from  the  improvidence  of  their  head.  This 
was  so  considered  by  the  Supreme  Court,  in  Woodward  v.  Murray.* 
*  I  think  it  clear,'  said  Judge  Piatt,  *  that  the  Legislature  meant 
to  confer  this  privilege  on  each  of  those  little  primary  communi- 
ties called  families.'  Again:  *It  was  designed  as  a  protection 
for  poor  and  destitute  families ;  and  the  forlorn  and  destitute 
condition  of  his  family,  in  the  absence  of  her  husband  and  father, 
gave  them  a  peculiar  claim  to  the  benefit  of  the  statute.'     Some 

1  Kneetle  v.  Newcomb,  22  N.  T.  260,  opinion  by  Denio,  J. 
«  18  Johns.  400. 

388 


DOCTEINE   IN   NEW  YORK.  §  444 

articles  are  now  exempt  which  do  not  enter  into  the  common  use 
of  the  family  as  such  ;  but  it  was  supposed  that  the  protection  of 
the  team  and  the  implements  of  a  man's  trade  would  be  likely  to 
enable  him  to  keep  his  family  together  and  to  preserve  the  do- 
mestic establishment  from  want  and  dispersion.     Assuming  this 
to  be  within  the  policy  of  the  enactments,  it  is  obvious  that  a 
contract  like  the  one  contained  in  these  notes  is  subversive  of  it, 
and,  consequently,  illegal  and  void.    The  maxim  modus  et  conven- 
tio  vincunt  legem  is  not  of  universal   application.      It   applies 
only  to  agreements  in  themselves  legal.     Where  no  rule  of  law 
or  principle  of  public  policy  is  concerned,  the  parties  may  by 
contract  make  a  law  for  themselves.     One  object  of  the  munici- 
pal  law  is  to  promote   the  general  welfare  of  society.     The 
exemption  laws  seek  to  accomplish  this  by  taking  from  the  head 
of  the  family  the  power  to  deprive  it  of   certain  property  by 
contracting  debts  which  shall  enable  the  creditors  to  take  such 
property  on  execution.     The  parties  to  this  contract  sought  to 
set  aside  those  laws,  so  far  as  this  debt  was  concerned.     This 
they  could  not  do.    The  contract,  if  held  valid,  would  change  the 
effect  of  the  legal  instrumentalities  which  the  law  has  provided 
for  the   collection   of  debts.     Executions  upon  judgments  for 
debts  authorize  the  seizing  of  all  the  debtor's  property   except 
the  articles  specially  exempted.     These  the  officer  is  forbidden  to 
take,  unless  the  debt  was  contracted  in  the  purchase  of  property 
which  was  itself  exempt  from  execution.*     I  do  not  think  it  is 
within  the  power  of  the  parties  by  their  contracts  to  give  any 
other  effect  to  judgments  and  executions  than  that  which  the  law 
attributes  to  them.     Could  a  person,  when  contracting  a  debt, 
agree,  for  instance,  that  the  act  abolishing  imprisonment  for  debt 
should  not  apply  to  any  judgment  which  should  be  recovered  on 
that  contmct,  or  that  on  such  judgment  there  should  be  no  right 
in  the  debtor  to  redeem  any  land  that  might  be  sold  under  the 
execution,  or  that  he  should  not  be  discharged  under  any  insolv- 
ent act?     Clearly  this  could  not  be  done;  and  upon  the  same 
principle  I  think  the  debtor  could  not,  when  contracting  the  debt, 

1  Laws  N.  Y.  1842,  ch.  157. 
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agree  that  exempt  property  might  be  taken  on  execution.  The 
law  does  not  permit  its  process  to  be  used  to  accomplish  ends  its 
policy  forbids,  though  the  parties  may  by  a  prospective  contract 
agree  to  such  use."  ^ 

§  445.  Doctrine  in  Kentucky. — In  the  Kentucky  case  a 
similar  train  of  reasoning  was  pursued :  **  No  one  in  this  state  is 
entitled  to  the  benefit  of  the  exemption  laws  but  a  housekeeper 
with  a  family  ;  and  the  Legislature  certainly  intended  by  the  en- 
actment of  such  laws  to  provide  more  for  the  dependent  family 
of  the  debtor  than  the  debtor  himself.  Every  honest  man  has  a 
desire  to  fulfill  all  his  obligations,  and  such  are  always  willing  to 
comply  with  the  demands  of  a  creditor  by  giving  the  latter  any 
assurance  he  may  exact  as  an  evidence  of  his  intention  to  pay  his 
debt.  The  law  in  its  wisdom,  for  the  protection  of  the  poor  and 
needy,  has  said  that  certain  property  shall  not  be  liable  for  debt  — 
not  so  much  to  relieve  the  debtor  as  to  protect  his  family  against 
such  improvident  acts  on  his  part  as  would  reduce  them  to  want. 
Such  is  the  policy  of  the  law ;  and  this  contract  was  made,  not 
only  in  disregard  of  this  policy,  but  to  annul  the  law  itself,  so  far 
as  it  affected  the  debt  sought  to  be  recovered.  If  such  a  contract 
is  upheld,  the  exemption  law  of  the  state  would  be  virtually 
obsolete,  and  the  destitute  deprived  of  all  claim  they  have  to  its 
beneficent  provisions.  Suppose  one  should  agree  with  his  credit- 
ors that  he  would  never  take  the  benefit  of  the  bankrupt  law,  or 
that,  if  he  failed  to  pay  a  debt  due  on  a  certain  day,  his  land  should 
be  forfeited  and  never  after  subject  to  redemption — can  it  be  pre- 
tended that  such  contracts  could  be  enforced?  It  is  true  that 
authorities  entitled  to  great  consideration,  holding  a  contrary 
doctrine  to  the  views  here  presented,  are  relied  on  in  this  case  \ 
but,  in  our  opinion,  the  reasoning  in  those  cases  is  not  sound  in 
principle,  or  in  accordance  with  a  just  and  enlightened  jurispru- 
dence. It  is  maintained  in  these  cases  that,  the  exemption  of 
property  from  liability  for  debt  being  a  personal  privilege^  the 
waiver  of  such  privilege,  by  contract  containing  stipulations  that 
hold  fast  for  the  creditor  every  species  of  property  the  debtor  may 

^  Eneetle  v.  Newcomb,  22  N.  Y.  250,  opinion  by  Denio,  J. 
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thereafter  possess  which  the  law  has  exempted,  is  neither  contraiy 
to  law  nor  forbidden  by  public  policy.  The  right  to  plead  the 
statute  of  limitations  is  a  personal  privilege ;  but  will  it  be  insisted 
that  an  agreement  or  promise  never  to  plead  the  statute  is  bind- 
ing? If  so,  the  grocer  and  merchant,  and  all  others  engaged  in  the 
business  affairs  of  life,  would  only  have  to  agree  with  those  who 
promise  to  pay,  verbally  or  in  writing,  that  the  statute  of  limita- 
tions should  never  be  relied  on,  or  the  claim  to  exempted 
property  asserted,  in  order  to  render  nugatory  these  wholesome 
laws,  enacted  for  the  peace  and  welfare  of  society,  and  in  accord 
with  an  enlightened  public  policy.  A  contract  fraught  with  such 
consequences  to  the  family  of  the  debtor  is  totally  at  variance 
with  public  policy,  and,  therefore,  void.'*^ 

§  446.  In  Iowa.  —  In  the  Iowa  case,  which  related  to  a  statute 
exempting  chattels,  Cole,  J.,  said  :  **  That  the  citizen  or  debtor 
may  mortgage  the  identical  property  for  the  payment  of  the  debt, 
does  not  at  all  conflict  with  the  idea  that  he  cannot  waive  the 
exemption  of  the  statute  in  his  contract  of  indebtment ;  because 
the  statute  itself  has  provided  for  the  execution  of  valid  mort- 
gages, witheut  limit  as  to  the  property  mortgaged.  In  the  case 
of  a  judgment-creditor  applying  to  the  court  or  its  officer  for 
an  execution,  the  court,  by  its  clerk,  following  the  language  of 
the  law,  says  to  him,  *  You  may  have  the  execution,  but  no  ex- 
empt property  shall  be  sold  under  it.*  The  creditor,  however, 
says  to  the  court,  *  I  will  take  your  execution,  but  the  debtor 
and  myself  have  made  a  law  for  this  case  which  will  control 
your  writ,  and  make  it  do  what  the  law  has  declared  it  shall  not 
do.'  No  court  will  permit  parties  thus  to  control  its  process,  so 
as  to  defeat  the  statute  or  render  nugatory  its  most  beneficent 
provisions.  Without  pursuing  the  discussion  of  the  subject 
further  in  the  opinion,  we  are  agreed  in  the  conclusion  that  a 
person  contracting  a  debt  cannot,  by  a  contemporaneous  and 
simple  waiver  of  benefit  of  the  exemption  laws,  entitle  the  cred- 
itor, in- case  of  failure  to  pay,  to  levy  his  execution,  against  de- 
fendant's objection,  upon  exempt  property.    Such  an  agreement 

^  Moxley  v,  Bagan,  10  Bosh,  158,  opinion  by  Pryor,  J. 
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is  contrary  to  public  policy,  and  will  not  be  enforced."  *  This 
case  has  no  reference  to  a  prospective  waiver  of  the  homestead 
exemption,  which  is  permitted  in  Iowa  by  force  of  statute.* 

§  447.  Applicatioii  of  these  Views  to  the  Homestead  Exemp- 
tlon.  —  The  reasons  which  have  been  put  forth  by  the  courts  in 
support  of  their  opposing  views  so  far  as  this  question  relates  to 
the  chattel  exemption  would,  where  the  statutes  are  silent,  apply 
with  equal  force  with  reference  to  the  exemption  of  homesteads. 
But  the  question  is  here  of  less  practical  importance,  because 
most  of  the  statutes  of  homestead  provide  that  the  homestead 
cannot  be  aliened  except  by  the  joint  deed  of  husband  and  wife, 
formally  executed.  This  of  course  renders  invalid  every  pros- 
pective waiver  of  the  right  to  claim  the  exemption,  whatever 
form  it  may  assume.' 

§  448.    Statutory  Rnle  as  to  Homesteads  in  Iowa.  —  In  Iowa 

the  statute  contains  this  provision:  *'It  [the  homestead]  may 
also  be  sold  on  execution  for  debts  contracted  prior  to  the  pass- 
age of  this  law,  or  prior  to  the  purchase  of  such  homestead 
(except  where  otherwise  declared),  or  for  those  created  by 
written  contract,  executed  by  the  persons  having  the  power  to 
convey,  and  expressly  stipulating  that  the  homestead  is  liable 
therefor.***  The  Supreme  Court  of  that  state  gives  full  effect  to 
this  provision,  and  does  not  require  the  contract  of  waiver  to  be 
executed  with  formalities  required  in  case  of  a  mortgage,  nor  to 
take  the  form  of  such  an  instrument.  Accordingly,  the  following 
instrument,  together  with  a  confession  of  judgment  thereon, 
which  contained  a  similar  clause  of  waiver,  was  held  operative 
to  subject  the  homestead  to  a  judicial  sale :  ^ 

1  Curtis  V.  O'Brien,  20  Iowa,  876. 
»  Infra,  {  448. 

*  Boyd  V.  Cudderback,  81  HI.  119.  "  The  statute  subjects  the  owner  in  such  case 
to  a  disability  which  no  means  to  which  he  can  resort  will  enable  him  to  avoid  or 
overcome."  Connor  v,  McMurray,  2  Allen,  204,  per  Merrick,  J.  "  He  can  part  with 
it  only  by  the  formalities  prescribed  by  law»"  Abbott  v.  Cromartie,  72  N.  C.  648 ; 
Beavan  v.  Speed,  74  N.  C.  548.    For  iUustrations  of  this  doctrine  see,  infra,  I  470. 

*  Rev.  1860,  {  2281. 

*  Poley  V,  Cooper,  48  Iowa,  876. 
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"  Mabiok,  December  Sly  1870. 
"  For  value  received,  we  promise  to  pay  A.  T.  Woodbury,  or  bearer,  eight  hundred 
and  seventeen  dollars,  with  ten  per  cent,  interest  from  date,  as  follows :  One  hundred 
and  fifty  dollars  six  months  from  date,  and  the  balance,  including  interest,  one  year 
from  this  date.  We  expressly  waive  the  exemption  of  our  homestead  from  judicial 
sale  on  this  contract,  and  expressly  stipulate  and  agree  that  our  homestead  may  bo 
sold  on  execution,  the  same  as  oUier  property,  to  satisfy  this  contract*  or  any  judg- 
ment rendered  thereon. 

'*Fbakcib  Coopsb, 

her 
"Mart  A.  X  Cooper. 
mark. 
"Attest:  J.  M.  RiSTiNB.** 

The  Statutory  provision  has  reference  primarily  to  the  manner 
in  which  a  debt  is  evidenced,  rather  than  to  the  time  when  the 
liability  arises  with  reference  to  the  date  of  such  evidence. 
Hence  a  deed  of  trust  of  the  homestead  made  to  secure  a  pre- 
viously-existing debt  was  within  the  statute.^ 

§  449.  Waiver  as  to  one  Creditor  waives  as  to  all.  —  A  dis- 
tinction must  be  taken  between  an  agreement  not  to  claim  the 
benefit  of  the  exemption  laws  in  respect  of  a  particular  debt,  and 
a  mortgage  or  pledge  of  property  made  by  persons  having  power 
to  waive  the  benefit  of  such  statutes.  In  the  latter  case  the 
moitgagee  or  pledgee  acquires,  by  virtue  of  his  lien,  2l  preference 
over  general  creditors  and  holders  of  younger  liens  ;  while  in  the 
former  case  he  acquires  no  lien  —  nothing  that  binds  any  specific 
property.  But  does  he  acquire  a  preference  over  general  cred- 
itors ?  Does  this  waiver  have  the  effect  of  letting  him  in  upon 
the  debtor's  exempt  property  in  preference  to  them?  It  is  held 
in  Pennsylvania  that  it  does  not ;  that  he  will  not  be  permitted  to 
make  a  new  statute  of  distributions  in  this  manner  —  preferring 
one  creditor  whom  he  likes  better  over  another  whom  he  likes 
less.*  This  is  giving  efiTect  to  the  wholesome  principles  of  equity, 
which  delights  in  equality,  and  loves  to  see  all  creditors  having 
equal  merit  share  alike.  But  the  reason  given  for  it  in  the  lead- 
ing case  sounds  strangely  enough  in  a  court  of  conscience :  «<  He 

^  Stevens  v.  Myers,  11  Iowa,  188. 

'  Bowyer's  Appeal,  21  Pa.  SL  214 ;  overruled  in  Johnston  and  Sutton*s  Appeal,  25 
Pa.  St.  117 ;  hut  reaffirmed  m  Shelly's  Appeal,  86  Pa.  St  378,  and  Pittman's  Appeal, 
48  Pa.  St  816. 
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used  it,"  said  Black,  C.  J.,  **to  subvert  the  maxims  of  the  law, 
by  giving  to  the  sleepy  what  none  but  the  vigilant  were  en- 
titled to."  ^ 

§  450.    Defenses   in   sucb   Case  —  Fraud  —  Mistake.  —  One 

who  has  signed  a  judgment  note  which  contains  a  waiver  of  the 
exemption  law  cannot  defend  against  the  consequences  of  such 
waiver  on  the  ground  that,  when  he  signed  the  note,  he  did 
not  know  that  such  a  waiver  was  contained  in  it.  Such  a  de- 
fense, in  order  to  be  successful,  must  make  out  a  case  of  fi*aud 
or  mistake. 


ARTICLE  II.  —  Power  to  alien  the  Hohestead. 

§  452.  The  Exemption  Prlvilegre  not  alienable*  —  Whatever 
views  are  entertained  as  to  the  interest  in  land  created  by  a  stat- 
ute of  homestead — whether  it  rises  to  the  dignity  of  an  estate^ 
or  sinks  to  the  level  of  a  mere  negative  immunity  from  disposses- 
sion —  all  courts  agree  that  it  is  not  such  an  interest  in  lands  as  is 
alienable  separately  from  the  fee.'  In  this  respect  it  sustains  a 
strict  analogy  to  the  right  of  dower.  Either  may  be  released  to 
the  alienee  of  the  fee  so  as  to  merge  therein,  but  neither  can  be 
aliened  separately.  The  same  rule  obtains  as  to  exempt  chat- 
tels. The  chattel  itself  may  be  sold,  and  it  will  be  exempt  or 
not,  in  the  hands  of  the  vendee,  accordingly  as  he  answers  the 
description  of  the  statute  of  exemptions :  the  thing  may  be  sold,^ 
but  the  exemption  is  a  personal  privilege,  incapable  of  alienation. 
But  it  is  not  likely  that  many  courts  will  adopt  the  view  of  the 
Supreme  Court  of  Pennsylvania — that  an  attempted  assignment 
by  the  debtor  of  his  right  of  exemption  is  an  abandonment.'  It 
is,  at  worst,  an  unsuccessful  attempt  to  make  a  fraudulent  con- 

1  Bowyer'8  Appeal,  21  Pa.  St  214. 

s  Adams  v.  Bachert^  88  Pa.  St  624. 

>  Chamberlain  v.  Lyell,  8  Mich.  458;  Hewitt  v.  Templeton,  48  HI.  867;  McDonald 
V.  Grandall,  48  111.  281;  Bowyer's  Appeal,  21  Pa.  St  210;  Barker  v.  BoUina,  SO 
Iowa,  412. 

*  Post,  2  788. 

*  Bowyer*8  Appeal,  21  Pa.  St  214. 
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veyance,  which,  even  if  successful,  could  not,  in  many  of  the 
states,  depriye  him  of  his  exemption.^ 

§  453.  General  Role. — The  general  rule  is  that  statutes 
creating  homestead  exemptions  do  not  operate  to  restrain  in  any 
particular  the  voluntary  alienation  or  mortgage  of  the  homestead, 
unless  it  is  so  expressed ;  a  mere  exemption  from  forced  sale 
under  process  does  not  have  this  effect.^  Thus,  an  exemption 
of  the  homestead  from  **  attachment,  levy,  or  sale  on  any  mesne  or 
final  process  issued  from  any  court "  *  is  held  to  mean  merely  an 
exemption  from  process  issued  to  enforce  a  judgment  or  decree 
for  the  payment  of  money,  and  which  may  be  enforced  against 
the  whole  estate  of  the  judgment-debtor.  It  does  not  relate  to 
process  resorted  to  in  foreclosing  a  mortgage  made  by  the  owner 
of  a  homestead.^  So,  there  was  nothing  in  a  statute  of  Michigan 
exempting  from  execution  a  homestead,  and  restraining  its  aliena- 
tion without  the  signature  of  the  wife  to  the  deed,  which  prevented 
the  owner  and  his  wife  from  executing,  by  their  joint  deed,  a 
valid  mortgage  of  it.* 

§  454.  A  Contrary  View — Sale  an  Abandonment  to  general 
Creditors.  —  One  or  two  early  cases  are  found  —  early  in  the 
histoiy  of  homestead  laws  —  which  hold  that,  although  the  stat- 
ute contains  no  express  restraint  upon  alienation,  yet  the  nature 
of  an  exemption,  depending  upon  the  occupancy  of  the  premises 
as  a  residence  by  the  debtor  and  his  family,  is  such  that,  if  the 
debtor  aliens  it  and  delivers  possession  to  his  alienee,  this  aban- 
donment to  his  alienee  is  an  abandonment  to  his  general  cred- 
itors ;  the  premises  having  ceased  to  be  their  debtor's  homestead, 

^  Ante,  2  425. 

>  Re  CroBS,  2  DilL  820;  Dawson  r.  Hayden,  67  lU.  62 ;  Ely  v,  EastwocMi,  26  Dl.  107; 
Smith  V.  Marc,  26111. 160;  Rector  v.  Botton,  8  Neb.  171 ;  Kennedy  v.  Stacey,  67  Tenn. 
228-1;  Morrill  r.  Hopkins,  36  Texas,  687;  Hartman  v.  Thomas,  87  Texas,  90;  Stew- 
art V.  Mackey,  16  Texas,  67 ;  Lee  v.  Kingsbury,  18  Texas,  71 ;  Jordan  v.  Peak,  88 
Texas,  429 ;  Edmonson  o.  Blessing,  42  Texas,  696 ;  Homestead  Assn.  v.  Enslow,  7  S.  C. 
19;  Chamberlain  v.  Lyell,  8  Mich.  448;  Dye  v.  Mann,  10  Mich.  291. 

*  Const  S.  C.  1868,  art  2,  2  82. 

*  Homestead  Assn.  v.  Enslow,  7  S.  C.  19. 

*  Chamberlain  v.  Lyell,  8  Mich.  448. 
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they  may  step  in  and  assert  their  rights  in  advance  of  his  alienee.* 
The  correlative  doctrine  was  that  discussed  in  the  preceding 
chapter  —  that  the  lien  of  a  judgment  attached  to  the  debtor's 
homestead,  remaining  dormant  during  his  occupancy  of  the 
premises,  but  springing  into  life  the  moment  he  abandoned  it, 
even  to  his  grantee." 

§  455.  The  general  Role  otherwise. — The  general  rule, 
however,  is  that  a  debtor  may  (his  wife  concurring,  where  by 
statute  such  concurrence  is  required)  sell  his  homestead  and 
deliver  possession  to  his  alienee  without  subjecting  it  to  his  gen- 
eral debts,  or  to  any  lien  not  made  specific  by  a  valid  contract.' 

§  456.  Power  to  mortgagre.  —  A  power  to  sell  the  homestead 
in  a  prescribed  manner  includes  the  power  to  mortgage  it ;  for  a 
mortgage  is  a  conditional  sale.*  A  mortgage  upon  a  homestead, 
of  which  the  legal  title  is  in  the  wife,  executed  by  husband  and 
wife  to  secure  a  note  given  for  an  existing  debt  of  their  son,  in 
consideration  of  an  extension  of  time,  is  valid.* 


§  457.  Continued  —  Bole  in  Lionlsiana.  —  By  the  law  of  Lou- 
isiana^ the  homesteadis,  in  gt  neral  terms,  declared  **  exempt  from 
seizure  and  sale . ' '  The  statute  contains  no  restraint  upon  the  power 
to  sell  or  mortgage  the  homestead.  Nevertheless  the  Supreme 
Court  of  that  state  has  recently  held  —  in  deference,  the  opinion 
states,  to  the  settled  rulings  of  that  court  —  that  a  mortgage  upon 
property  exempt  under  the  statute  cannot  be  enforced,  and  that 
the  owner  of  such  property  may  sell  the  same  free  from  (he 
mortgage  he  has  imposed  upon  it.^  In  reaching  this  conclusion 
the  court  has  proceeded  on  the  view  which  has  influenced  the  courts 

*  Whitworth  v.  Lyons,  89  Miss.  467.    This  is  no  longer  the  rule  in  Mississippi 
«  Ante,  i  899. 

*  Black  V.  Epperson,  40  Texas,  187. 

*  Sampson  t;.  Williamson,  6  Texas,  102,  114;  Lee  v.  Kingsbuiy,  18  Texas,  69;  Jor- 
dan  r.  Peak,  88  Texas,  489 ;  Dunker  v.  Chedic,  4  Nev.  882 ;  Richards  v.  Chace,  2  Gray, 
886 ;  Boyd  v.  Cudderback,  81  Dl.  119. 

*  Low  V,  Anderson,  41  Iowa,  476. 

*  La.  Dig.  Stat  1870,  {  1691. 

»  Van  Wickle  v.  Landry,  29  La.  An.  880. 
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of  several  of  the  states  to  declare  that  the  engagement  of  a  debtor, 
in  contracting  a  debt,  not  to  avail  himself  of  the  benelSt  of  the 
exemption  laws  is  void  as  against  public  policy,  upon  the  same 
principle  which  avoids  a  usurious  contract.^ 

§  458.  Is  a  Sale  under  a  Mortgage  a  ^^forced  Sale?"  — 
I>octrine  in  Texas.  —  The  Constitution  of  Texas  adopted  in 
1845  defined  the  homestead,  and  exempted  it  from  **  forced 
sale  "  for  any  debt  thereafter  contracted.  It  also  provided  that 
the  owner,  if  a  married  man,  should  not  be  at  liberty  to  alienate 
the  same  unless  by  consent  of  his  wife,  in  such  manner  as  the 
Legislature  should  thereafter  point  out.^  Under  these  provisions 
the  courts  of  that  state  have  held  that  a  sale  under  a  mortgaffe 
executed  by  the  owner  of  a  homestead,  his  wife  joining  in  the 
prescribed  manner,  would  not  be  a  **  forced  sale"  if  made  by 
the  mortgagee  in  pursuance  of  a  power  conferred  upon  him  by 
the  mortgage,  and  that  such  a  sale  would  hence  pass  the  home- 
stead right ;  but,  if  it  should  become  necessary  for  the  mortgagee 
to  come  into  a  court  of  justice  to  foreclose  his  mortgage,  a  sale 
ordered  by  such  a  court  would  be  a  forced  sale,  and  could  only 
be  made  subject  to  the  homestead  right.'  By  the  present  Con- 
stitution of  that  state,  "  the  homestead  of  a  family  shall  be,  and 

1  Hardin  v.  Wolf,  29  La.  An.  388.  In  LeBlanc  v.  St  Germain,  26  La.  An.  289,  the 
sale  of  a  homestead  under  a  mortgage  was  enjoined  at  the  suit  of  the  mortgageor,  on 
the  ground  that  the  mortgage  contained  no  express  renunciation  or  waiver  of  the 
homestead  right 

«  Const  Texas  1846,  art  7,  §  22. 

'  Sampson  V.  Williamson,  6  Texas,  102,  Wheeler,  J.,  dubitante  ;  Stewart  r.  Mackey, 
16  Texas,  68;  Jordan  v.  Peak,  88  Texas,  439.  This  doctrine  led  to  the  absurd  result 
that,  whilst  the  court  refused  to  execute  the  contract  of  the  parties  to  a  mortgage  of  a 
homestead  by  a  decree  of  foreclosure  and  sale,  yet  it  refused  to  enjoin  a  trustee  from 
selling  under  the  power  conferred  upon  him  by  a  deed  of  trust  The  court  further 
held  that,  whilst  the  power  of  sale  contained  in  the  mortgage,  being  a  power  coupled 
with  an  interest,  was  not  revoked  by  the  death  of  the  mortgageor,  yet  it  was  incon- 
sistent with  the  statutes  of  that  state  relating  to  administration  to  permit  the  execution 
of  such  a  power  after  the  happening  of  such  an  event  The  moit^^gee  was  obliged, 
therefore,  to  come  into  the  Probate  Court  to  have  his  lien  enforced.  Pasc.  Dig.,  art 
1319.  But  once  there,  he  was  encountered  by  the  doctrine  that  the  court  could  not 
enforce  it;  because,  to  do  so  would  be  to  order  a  forced  sale  of  the  homestead,  which 
the  Constitution  prohibited.  The  widow's  homestead  and  other  allowances  were 
carved  out  of  the  estate  in  preference  to  his  mortgage,  and,  if  there  was  anvi;hingleft, 
he  took  it  in  preference  to  the  general  creditors.  Ibid,  art  1842.  For  a  fuller  state- 
ment of  this  subject  see  {{  824-327. 
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is  hereby,  protected  from  forced  sale  for  the  payment  of  all  debts 
except  for  the  purchase-money  thereof,  or  a  part  of  such  pur- 
chase-money, the  taxes  due  thereon,  or  for  work  and  material 
used  in  constructing  improvements  thereon  ;  and  in  this  last  case 
only  when  the  work  and  material  are  contracted  for  in  Avriting, 
with  the  consent  of  the  wife,  given  in  the  same  manner  as  is 
required  in  making  a  sale  and  conveyance  of  the  homestead ;  nor 
shall  the  owner,  if  a  married  man,  sell  the  homestead  without 
the  consent  of  the  wife,  given  in  such  manner  as  may  be  pre- 
scribed by  law.  No  mortgage,  trust-deed,  or  other  lien  on  the 
homestead  shall  ever  bo  valid,  except  for  the  purchase-money 
therefor,  or  improvements  made  thereon,  as  hereinbefore  pro- 
vided, whether  such  mortgage,  or  trust-deed,  or  other  lien  shall 
have  been  created  bv  the  husband  alone,  or  together  with  his 
wife ;  and  all  pretended  sales  of  the  homestead  involving  any 
condition  of  defeasance  shall  be  void."^ 

§  459.  Continued  —  Doctrine  in  Illinois. — The  statute  of 
Illinois,  enacted  in  1851,  exempted  the  homestead  "from  levy 
and  forced  sale  under  any  process  or  order  from  any  court  of 
law  or  equity  in  this  state."  A  sale  by  a  master  in  chancery 
under  decree  of  a  court  of  equity  foreclosing  a  mortgage  was 
held  to  be  a  **  forced  sale  "  within  the  meaning  of  this  statute,* 
although  a  sale  made  by  the  mortgagee  under  a  power  to  sell 
contained  in  the  mortgage  would  not  have  been.'  But  this  doc- 
trine, illogical  as  it  may  seem,  had  reference  only  to  mortgages 
of  land  in  which  the  right  of  homestead  bad  not  been  expressly 
waived,^  Where  this  has  not  been  done,  the  Supreme  Court  of 
that  state  holds  that  the  mortgage  is  subordinate  to  the  home- 
stead right.*  The  Illinois  rule,  therefore,  produces  no  such 
resiilts  as  those  produced  by  the  corresponding  rule  in  Texas. 

§  460.   Alienation  not  restrained  by  Nebraska  Statute. — 

In  1873  an  act  was  passed  by  the  legislature  of  Nebraska,  provi- 
ding that,    "in   all   cases   where   judgments   or   decrees   shall 

< 

1  Const  Texas  1876,  art  16,  {  60. 

2  WMng  V.  Cropper,  86  III.  264. 

•    »  Smith  V.  Marc,  26  111.  155;  Ely  v.  Eastwood,  26  111.  107. 
*  Wing  V.  Cropper,  supra,  *  Infra^  J  528. 
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hereafter  be  rendered,  by  any  court  having  competent  jur- 
isdiction, upon  any  note  or  notes  for  the  payment  of  money, 
when  such  payment  has  been  secured  by  mortgage  deed  duly 
executed  by  the  head  or  heads  of  a  family^  as  the  case  may 
be,  such  real  estate  so  embraced  in  said  mortgage  deed  shall  be 
subject  to  sale  on  execution  or  on  order  of  sale,  as  the  case  may 
be,  to  satisfy  such  juSgment  or  decree,  with  all  legal  costs  which 
may  attach  thereto."^  The  rule  prescribed  in  this  statute  was 
declared  by  judicial  decision  in  a  case  arising  before  its  passage. 
The  homestead  law,  as  embodied  in  the  Code  of  Civil  Procedure 
of  that  state,"  defined  the  area  of  the  homestead  ;  provided  that 
it  should  **  not  be  subject  to  attachment,  levy,  or  sale  upon  exe- 
cution or  other  process  issuing  out  of  any  court  in  this  state,  so 
long  as  the  same  shall  be  owned  and  occupied  by  the  debtor  as 
such  homestead ;"  prescribed  the  mode  of  setting  it  off  upon 
levy  of  execution,  but  contained  no  provisions  whatever  as  to 
the  power  of  the  owner  to  release,  mortgage,  or  sell  it.  No 
mention  even  is  made  in  the  statute  of  the  debtor's  wife  or  cAi7- 
dren^  but  it  is  provided  that  upon  his  death  **  the  estate  in  such 
homestead  shall  descend  to,  and  be  vested  in,  his  heirs-at-law  or 
legatees,  free  and  divested  of  all  claims,  if  any,  of  creditors 
thereto."  Such  a  statute,  of  course,  left  the  court  no  escape 
from  the  conclusion  that  the  exemption  created  by  it  was  simply 
an  exemption  from  sale  without  consent  of  the  owner ;  that  the 
right  thus  guaranteed  was  a  mere  personal  privilege,  which  the 
head  of  a  family  might  at  any  time  waive  or  renounce  at  his 
pleasure ;  that,  while  it  secured  him  in  possession  and  enjoyment 
against  the  demands  of  ordinary  creditors,  yet  he  was  not  thereby 
prohibited  from  either  selling  it  or  investing  the  proceeds  in 
other  property,  or  pledging  it  for  the  payment  of  his  debts  if 
he  should  choose  to  do  so.'  Hence  a  sale  of  the  homestead 
under  a  decree  foreclosing  a  mortgage  will  not,  in  that  state,  be 
set  aside  on  the  ground  that  the  property  is  the  mortgageor's 
family    homestead.^     There    being   no   restraint  in  this   state 

»  Stat  Neb.  February  20,  1878 ;  Gen.  Stat  1878,  p.  408. 
'  Gen.  Stat  1873,  p.  616,  {{  526  et  seq, 

'  Rector  v.  Botton,  8  Keb.  171.    This  question  was  ruled  in  the  same  way  by  Billon, 
J.,  in  Re  Gross,  2  BiU.  820. 
*  Ibid. 
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upon  the  alienation  of  the  homestead,  it  follows  that  an  express 
waiver  of  the  homestead  right  is  not  essential  to  the  validity  of  a 
moitgage  of  the  homestead  executed  by  husband  and  wife.^ 

§  461.  The  Words  "Mortgage,"  "Release,**  "Waive,"  in 
the  Kentucky  Statute,  do  not  restrain  Sale.  —  By  the  present 
Kentucky  statute  it  is  provided  that,  *'  in  addition  to  the  personal 
property  exempt  from  execution  by  this  chapter,  there  shall,  on 
all  debts  or  liabilities  created  or  incurred  after  the  first  day  of 
June,  one  thousand  eight  hundred  and  sixty-six,  be  exempt  from 
sale  under  execution,  attachment,  or  judgment  of  any  court,  ex- 
cept to  foreclose  a  mortgage  given  by  the  owner  of  a  homestead, 
or  for  purchase-money  due  therefor,  so  much  land,  including  the 
dwelling-house  and  appurtenances  owned  by  the  debtor,  as  shall 
not  exceed  in  value  one  thousand  dollars,"  *  and  that  '*  no  mort- 
gage, release,  or  waiver  of  such  exemption  shall  be  valid  unless 
the  same  be  in  writing,  subscribed  by  the  defendant  and  his  wife, 
and  acknowledged  and  recorded  in  the  same  manner  as  convey- 
ances of  real  estate."  •  It  is  held  that,  although  by  this  section 
the  husband  cannot  mortgage^  release^  or  waive  the  homestead' 
exemption  to  a  creditor,  except  by  a  conveyance  in  which  his 
wife  joins  and  which  is  duly  recorded,  yet  this  doeS  not  impose 
any  restraint  upon  the  general  right  of  alienation  vested  in  the 
owner  of  real  estate  by  the  laws  of  the  state.  *'  The  homestead 
exemption,"  says  the  court,  *'  is  not  an  estate  in  land,  but  only  a 
privilege  of  occupying  the  same  by  a  housekeeper  with  his  family 
as  against  his  creditors  ;  and,  although  the  homestead  is  not  sub- 
ject to  coercive  sale  by  a  creditor,  a  sale  and  conveyance  of  the 
tract  of  laud  covered  by  the  homestead  privilege,  by  the  owner 
thereof,  is  not  prohibited  by  the  statute."  The  court  therefore 
conclude  that  a  sale  by  the  owner  of  a  homestead^  for  a  valuable 
consideration,  vests  in  his  vendee  all  the  estate  in  the  land 
which  he  had  ;  and  that,  since  by  the  force  of  such  a  deed  he 
parts  with  all  his  interest  in  such  land,  his  right  of  occupancy 
of  a  homestead  therein  is  gone.*    This  decision  certainly  will 

»  Re  Cross,  2  Dill.  820. 

*  Gen.  Stat  1878,  ch.  88,  art  18, }  9. 
■  /Wrf.,  2  18. 

*  Brarae  v.  Craig,  12  Bush,  404,  opinion  by  Elliott,  J. 
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not  long  stand  if  the  homestead  exemption  shall  continue 
to  be  favored  by  the  Legislature  of  Kentucky.  First,  there 
is  much  room  to  doubt  whether  the  Legislature  did  not  in- 
tend the  very  reverse  of  what  the  court  has  decided ;  and 
we  believe  that  it  did.  But,  secondly,  if  there  is  really  a 
casus  omissus  in  the  legislation  of  Kentucky  as  to  the  power  to 
convey  by  deed  absolute  the  homestead,  this  decision  will 
effectively  operate  to  repeal  the  13th  section  of  the  statute 
jnst  quoted ;  for  what  effectiveness  is  there  in  a  restraint 
against  mortgaging  a  homestead  if  the  debtor  can  convey  it^ 
absolutely?  To  say  that  he  can  convey  ti  full  title,  but  not  a 
defeasible  one,  really  sounds  absurd ;  it  is  no  less  than  saying 
in  one  breath  that  he  can  do  a  thing,  and  in  the  next  that  he 
cannot.  The  householder  is  restrained  from  pledging  his  home- 
stead to  a  creditor,  but  he  csfh  always  accomplish  the  same 
thing  by  selling  it  to  him. 


ARTICLE  III,  —  Statutory  Restraint  upon  Alienation  of  the  Hoans- 

STEAD. 

1.   In  General, 

§  465.  Statutory  Provisions.  —  In  most  of  the  states  the  stat- 
utes creating  the  right  of  homestead  provide  against  alienation  of 
property  which  has  been  dedicated  as  a  homestead,  unless  the 
instrument  of  conveyance  or  incumbrance  be  the  joint  act  of 
husband  and  wife  (if  the  owner  be  a  married  man),  or  at  least 
unless  the  instrument  be  signed  by  the  wife  ;  and,  in  many  states, 
unless  the  acknowledgment  of  it  be  made  separate  and  apart 
from  her  husband.*  But  in  New  York  *'  no  release  or  waiver  of 
such  exevpption  shall  be  valid  unless  the  same  shall  be  in  writ- 
ing, subscribed  by  such  householder,  and  acknowledged  in  the 
same  manner  as  conveyances  of  real  estate  are  by  law  required 
to  be  acknowledged."  *  In  several  of  the  states  where  the  wife's 
concurrence  in  every  form  of  alienation  is  necessary,  it  is  not 
so  in  the  case  of  a  mortgage  by  the  owner  to  secure  the  payment 

*  Infra,  {  526  ei  seq, 

«  4  Edmonds'  Stat,  at  Large,  632,  ch.  260,  {  1. 
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of  the  purchase-money  in  whole  or  in  part.*  The  solicitude  which 
the  law  displays  for  the  wife's  interest  in  the  right  of  homestead  is 
evident  from  the  jealous  scrutiny  to  which  the  wife's  joinder  in 
alienation  is  subjected  under  the  statute  in  seyei*al  states.  In  Ala- 
bama the  certiticate  of  some  officer  authorized  by  law  to  take  ac- 
knowledgments of  deeds  must  be  attached  to  the  instrument  of 
alienation,  to  the  effect  that  the  wife  of  the  alienor,  being  fully  ap- 
prised of  her  rights,  was  examined  by  him  separate  and  apai-t  from 
her  husband,  and  acknowledged  that  her  signature  to  the  instru- 
ment was  voluntary.*  The  same  is  the  provision  in  the  statute  of 
Arizona.^  And  in  Colorado  an  additional  safeguard  is  thrown 
around  the  acts  of  the  wife  in  that  deeds  of  the  chai*acter  of  the 
foregoing  must  be  signed^  as  well  as  acknowledged,  separate  and 
apait  from  the  husband.*  In  Massachusetts  the  wife  *' joins  for 
the  purpose  of  releasing  the  right  of  homestead  in  the  same  manner 
as  she  may  join  in  releasing  dower."*  In  many  of  the  states 
where  the  joinder  of  the  wife  in  the  alienation  is  necessary,  no 
particular  form  of  so  doing  is  pointed  out,  the  statute  simply  de- 
claring that  the  alienation  shall  be  the  *'  joint  act "  of  husband  and 
wife,  or  with  their  *' joint  consent,"  or  **in  due  form  of  law," 
etc.*  The  statute  of  Nevada  is  especially  stringent  in  its  rules 
against  alienation  or  incumbrance,  providing,  as  it  does,  that  **  no 
moi-tgage  or  alienation  of  any  kind  made  for  the  purpose  of 
securing  a  loan  or  indebtedness  upon  the  homestead  property  shall 
be  valid  for  any  purpose  whatsoever ;  provided^  that  a  mortgage 
or  alienation  to  secure  the  purchase-money,  or  pay  the  purchase- 
money,  shall  be  valid  if  the  signature  of  the  wife  be  obtained 
to  the  same,  and  acknowledged  by  her  separately  and  apart  from 

1  Minnesota — 1  Biss.  Stat  at  Large,  630,  title  6,  {  166.  Michigan — 2  Comp.  Laws 
1871,  ch.  193,  J  2.  New  Hampshire— Gen.  Stat  1867,  ch.  124,  J  2.  Vermont— Gen. 
Stat  (App.  -1870),  ch.  68,  {  10.    Viiginia— Code  1873,  ch.  183,  {  7. 

8  Code  1876,  {  2822. 

»  Comp.  Laws  1871,  ch.  87,  {  2. 

*  Gen.  Laws,  506,  ch.  46,  {  6. 

»  Rev.  1860,  ch,  104,  {  7 ;  post,  J  529. 

•  California— Civil  Code,  J  1242.  Geoigia— Code  1878,  {  2026.  Dlinois— Rev. 
Stat  1877,  ch.  62,  J  4.  Indiana— 2  Rev.  Stot  1876,  p.  864,  ch.  11,  {  8.  Iowa— Code 
1878,  J  1990.  Kansas— Const,  art  16, J  9.  Texas- Const  1869,  art  12,  J  16.  Ten- 
nessee—1  Stat  1871,  J  2114a.  Wisconsin— 2  Stat  1871,  p.  1649,  ch.  184,  {  24.  Da- 
kota—Rev. Code,  183,  ch.  88,  {  3. 
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her  husband.^  That  a  vendor's  claim  for  purchase-money,  so 
much  favored  in  courts  of  equity,  should  be  thus  hampered 
with  frivolous  conditions,  for  failure  to  comply  with  which 
his  rights  might  be  wholly  lost,  must  stamp  this  provision  as  in 
the  highest  degree  inequitable.  By  the  same  provision  the  home- 
stead property  is  not  to  be  considered  as  abandoned  without  a 
declaration  in  writing  to  that  effect,  signed  by  the  husband  and 
by  the  wife,  with  the  foregoing  formalities.  This  section  con- 
cludes with  one  guarded  concession  to  the  creditor :  that,  if  the 
wife  be  not  a  resident  of  this  state,  her  signature  and  acknowl- 
edgment thereof  shall  not  be  necessary  to  the  validity  of  any 
mortgage  or  alienation  of  said  homestead  *'  before  it  becomes  the 
homestead  of  the  debtor.^ ^^  In  many  of  the  states  the  statutes 
are  silent  as  to  the  effect  upon  the  instrument  of  alienation  of 
failure  to  join  the  wife  in  the  transaction,  as  required.  In  others 
the  statutes  recite  that  such  a  deed  shall  be  ''without  validity," 
or  *'of  no  validity,"  or  «*not  valid."*  In  Montana,  ''imless 
the  wife  join  in  the  execution  of  the  conveyance,"  it  is  declared 
*'void."* 

§  466.  Constitutionality  of  legislative  Restraint  on  Aliena- 
tion,  —  A  stiitute  which  restrains  the  alienation  of  the  homestead 
without  the  consent  of  the  wife  does  not  impair  the  obligation  of 
contracts  when  applied  to  mortgages  made  after  its  passage  to 
secure  debts  contracted  before  its  passage.  As  to  such  debts 
the  creditors  have  the  same  remedies  against  his  estate  which 
they  had  before  the  passage  of  the  act.®  The  Constitution 
of  Nevada*  provides  that  the  homestead  **  shall  be  exempt 
from  forced  sale  under  any  process  of  law,  and  shall  not 
be  alienated  without  the  joint  consent  of  husband  and  wife; 
*     •     ♦    provided^  the  provisions  of  this  section  shall  not  apply 

'  Comp.  Laws  1873,  p.  61,  {  187.  This  statute  was  declared  unconstitutional. 
Infra,  \  466. 

«  Ibid. 

'  See  statutes  of  Alabama,  Illinois,  Indiana,  Iowa,  Michigan,  Minnesota,  and  Wis- 
consin, supra  ;  poatf  {  474  et  acq. 

«  Laws  1872,  p.  84,  J  262. 

*  Kennedy  v,  Stacey,  57  Tenn.  220. 

•  Art  4,  J  80. 
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to  siny  process  of  law  obtained  by  virtue  of  a  lien  given  by  the 
consent  of  both  husband  and  wife,*'  etc.  A  statute  which  pro- 
vided that  no  valid  mortgage  for  the  purpose  of  securing  a  lien 
or  indebtedness  could  be  made  by  husband  and  wife  was  held  to 
be  in  derogation  of  this  provision,  and  void.'  This  conclusion 
seems  unsound.  The  enacting  of  exemption  laws  is  manifestly 
witliin  the  general  power  of  every  Legislature,  unless  restrained 
by  the  written  Constitution  ;  and  the  language  of  the  Constitution 
of  Nevada  does  not  seem  to  imply  a  restraint  on  the  Legislature 
against  making  the  exemption  more  effective  than  the  constitu- 
tional convention  had  seen  fit  to  do, 

§  467.  These  Rules  apply  to  what  Estates.  —  The  doc- 
trines of  this  chapter  are  not  necessarily  limited  to  estates  of 
freehold  :  they  apply  to  any  estate  in  lands  capable  of  supporting 
the  homestead  right  —  a  subject  presented  in  a  former  chapter.* 
Thus,  in  Wisconsin,  an  assignment  of  a  certificate  of  purchase 
issued  by  the  commissioners  of  school  and  university  lands  —  the 
holder  having  fully  paid  the  purchase-money,  but  not  having 
received  a  patent  —  was  void  because  it  was  occupied  as  his 
homestead  and  his  wife  did  not  join  in  the  assignment.*  The 
same  principle  was  declared  in  a  case  where  the  land  was  held  by 
an  unexecuted  contract  of  purchase  from  the  Union  Pacific  Rail- 
road Company.*  So  of  the  assignment  of  a  bond  for  a  deed.* 
But  the  assignment  by  a  married  man  of  a  lease  of  a  lot,  and  his 
sale  of  a  dwelling-house  on  the  lot,  occupied  by  him  as  a  home- 
stead, was  not,  under  the  Wisconsin  statute,  invalid  for  want  of 
his  wife's  signature;  since  the  premises  were  not  ^^owned^^  by 
him  within  the  meaning  of  that  act.*  These  decisions  will  be  suf- 
ficient to  illustrate  a  subject  presented  in  the  chapter  referred  to. 

§  468.    Cases   where   these   Restrictions   do   not   apply. — 

These  restraints  upon  the  alienation  of  the  homestead  do  not 

1  Dunker  v.  Chedic,  4  Nev.  378 ;  posi,  {  521. 

•  AntCy  ch.  4. 

»  McCabe  v.  Mazzuchelli,  13  Wis.  478. 

•  Moore  v.  Heaves,  15  Kan.  150. 

•  Stinson  v,  Richardson,  44  Iowa,  373. 

•  Platto  V,  Cady,  12  Wis.  461. 
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operate  to  destroy  entirely  the  husband's  authority  respecting  it.^ 
He  may,  m  many  cases,  alien  it  by  his  sole  act.  Thus,  he  may 
abandon  it,  taking  the  family  with  him,  and  then  sell  it  without 
his  wife's  concurrence ;  for  by  the  act  of  abandonment  it  ceased 
to  be  the  family  homestead.^  Moreover,  as  stated  in  a  well- 
considered  Texas  case,  *'this  restriction  applies  where  the  hus- 
band has  acquired  full  property  in  the  land,  and  not  where  it  is 
charged  with  preceding  equities  or  incumbrances.  These  must 
be  discharged,  and  they  have  precedence  over  the  rights  of  the 
homestead  privilege  ;  and  the  right  of  a  husband  to  make  arrange- 
ments in  relation  to  these  incumbrances,  or  to  renounce  lands 
thus  burthened  or  subject  to  conditions  and  contingencies,  could 
not  be  questioned  by  the  wife  in  virtue  of  her  remote  right, 
which  might  arise  if  the  incumbrances  or  conditions  were  ever 
discharged  or  removed,  unless  in  cases  where  the  husband  is 
squandering  the  property  with  the  fraudulent  design  of  depriving 
his  wife  of  a  homestead."  ^ 

§  469.  Conveyance  to  secure  privileged  Debt.  —  A  convey- 
ance to  secure  a  debt  which  is  privileged  against  the  homestead 
exemption  will  pass  the  right  of  homestead,  although  the  signa- 
ture of  the  wife  is  imperfectly  acknowledged  or  attested,*  or 
although  the  wife  does  not  join  in  the  deed  at  all ;  *  since,  as  to 
such  a  debt,  there  is  no  homestead  exemption.  Apparently 
upon  this  ground,  where  a  debtor  sold  a  portion  of  his  homestead 
to  a  creditor  to  induce  him  to  satisfy  a  judgment  founded  on  a 
contract  which  antedated  the  homestead  law,  and  under  which 
the  homestead  might,  hence,  have  been  sold,  the  sale  was  pro- 
nounced valid,  although  the  wife's  acknowledgment  of  the  deed 
was  defective.*  From  this  doctrine  it  also  results  that,  where  a 
mortgage  is  given  to  secure  purchase-money,  the  wife  is  not 
a  necessary  party  to  a  suit  for  foreclosure.^ 

1  Ante,  {  42. 

>  Ante,  \i  42,  276. 

■  White  V,  Shepperd,  16  Texas,  172. 

*  Burnside  v,  Terry,  51  Ga.  186 ;  Wood  ©.  Lord,  61  N.  H.  448. 

*  Ante,  J  862  et  aeq.    But  otherwise  in  Nevada,  as  to  a  debt  for  purchase-money. 
Supra,  2  465. 

*  Burnside  v.  Terry,  51  Ga.  186. 

f  Amphlett  v.  Hibbard,  29  Mich.  802. 
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§  470.    These  Restrictions  cannot  be  evaded  by  Husband.  — 

Saving  his  power  to  abandon,  taking  the  family  with  him,  the  gen- 
eral rule  is  that  the  husband  can  do  nothing,  by  which  the  home- 
stead will  be  divested,  of  less  dignity  than  the  execution  of  a 
deed  in  conformity  with  the  statute.  Thus,  a  conveyance  of  the 
homestead  by  the  husband,  invalid  because  not  concurred  in  by 
his  wife,  is  not  rendered  valid  by  his  parol  disclaimer  that  the 
premises  constitute  his  homestead.^  Neither  will  the  act  of  the 
husband  in  disclaiming  title  after  his  homestead  has  been  levied 
on,  and  before  it  has  been  offered  for  sale  by  the  sheriff,  prejudice 
the  homestead  right ;  the  court  saying:  **  The  defendant,  having 
a  vested  estate  in  the  homestead,  conferred  by  the  Constitution, 
can  lose  or  part  with  it  only  in  the  mode  prescribed  by  law,  to 
wit,  by  deed,  with  the  consent  of  his  wife,  evidenced  by  her 
privy  examination."  *'  Neither  can  the  husband  alone,  by  agi-ee- 
ment  with  a  moi-tgageor,  verbal  or  written,  revive  a  mortgage  on 
the  homestead  which  has  been  already  paid ;  •  but  the  husband 
may  enter  into  a  valid  contract  with  the  mortgagee  for  the  exten- 
sion of  such  a  mortgage.*  Nor  does  the  fact  that  the  husband 
accepts  a  lease  of  a  person  who  has  purchased  his  homestead 
under  a  void  mortgagee  stop  his  wife  from  denying  the  title  of 
the  lessor  and  setting  up  her  right  of  homestead  therein.*  Nor 
will  any  effect  be  given  to  a  clause  in  a  promissory  note,  signed 
by  the  husband  alone,  waiving  the  benefit  of  the  homestead 
exemi^tion  as  to  the  debt  thereby  evidenced.* 

§  471.  But  do  not  exclude  Power  to  lease. — But  the  hus- 
band may,  without  consent  of  the  wife,  give  leases  of  homestead 
lands,  which  do  not  interfere  with  their  use  and  occupancy  as  a 
homestead,  and  also  licenses  to  cut  timber,  quarry  stone,  remove 
mineral,  and  the  like ;  and,  even  if  her  assent  is  necessary  to  the 
validity  of  such  a  license,  if  she  stands  by  and  sees  money  ex- 
pended under  it,  she  will  be  estopped  from  afterwards  repudiating 

1  Williams  v.  Swetland,  10  Iowa,  56;  Bobinson  v.  Davenport,  40  Texas,  888,  845. 

*  Lambert  v.  Kimiery,  74  N.  C.  848. 

»  Spencer  v.  Predendall,  15  Wis.  666. 

*  JenneBS  v.  Cutler,  12  Kan.  500. 

6  Morris  v.  Sargent,  18  Iowa,  90,  102;  Wood  v.  Lord,  61  N.  H^448;  Abbott  o. 
Cromartie,  72  N.  C.  548. 

*  Beavan  r.  Speed,  74  N.  C.  544. 
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it.  It  was  so  held  where,  under  such  a  license  to  mine  lead,  the 
licensee  had  expended  $2,000  in  the  prosecution  of  the  work.^ 

§  472.    If  the  Homestead  has   not  been  selected,  what. — 

Where  the  existence  of  the  homestead  privilege  is  made  to  de- 
pend upon  the  act  of  the  debtor  in  selecting  the  homestead,  there 
are  cases  which  hold  that,  where  this  act  of  selection  has  not  been 
performed,  the  owner  is  at  liberty  to  alien  his  homestead  with- 
out the  consent  of  wife,  although  such  consent  would,  after 
selection,  be  required.  It  was  so  held  under  the  early  home- 
stead law  of  Michigan,  which,  in  defining  the  homestead,  used  the 
expression,  ''  to  be  selected  by  the  owner  thereof."  ^  The  same 
view  has  been  intimated  under  the  constitutional  provision  in 
South  Carolina,  which  does  not  use  this  expression ; '  and  such 
appears  to  be  the  rule  in  Georgia,  where  the  homestead  is  not 
dedicated  until  it  is  set  apart  to  the  owner  or  his  family  by  the 
ordinary.*  These  and  other  similar  cases  go  no  further,  how- 
ever, than  to  assert  a  rule  of  general  application,  namely,  that, 
until  land  is  dedicated  as  a  homestead  in  one  of  the  three  modes 
pointed  out  in  a  former  chapter,*  there  are  no  restraints  upon 
alienation  other  than  those  which  exist  as  to  property  in  general ; 
for,  until  this  has  been  done,  the  land  is  not  homestead.^ 

§  473.  Conveyance  to  Wife  and  Children  not  an  Aliena- 
tion. —  The  policy  of  those  statutes  which  restrain  the  alienation 
of  the  homestead  without  the  wife  joining  in  the  deed  is  to  pro- 
tect the  wife,  and  to  enable  her  to  protect  the  family,  in  the  pos- 
session and  enjoyment  of  a  homestead,  after  one  has  been  ac- 
quired by  the  husband.  They  are  not  intended  to  intei-pose 
obstacles  in  the  way  of  a  conveyance  of  the  homestead  to  the 
wife,  or  to  the  wife  and  children,  with  the  consent  and  approval 
of  the  wife,  whatever   may  be  the  form  of   such   conveyance. 

>  Harkness  v.  Burton,  89  Iowa,  101. 

«  The  People  v.  Plumsted,  2  Mich.  465. 

*  Homestead  Assn.  v.  Enslow,  7  S.  C.  19. 

*■  Infra,  J  520;  SimmoziB  v.  Anderson,  56  6a.  58. 

»  Ante,  2  230. 

^  Under  the  Tennessee  act  of  May  5, 1870,  the  husband  cannot  alien  the  homestead 
except  by  the  joint  deed  of  himself  and  wife,  whether  it  has  been  set  apart  or  not 
Kennedy  v.  Stacey,  57  Tenn.  220. 
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Accordingly,  a  deed  of  an  undivided  three-fourths  of  the  grant- 
or's homestead  to  A,  as  trustee  for  the  grantor's  wife  and  X 
and  Y,  his  two  children,  and  their  heirs  and  assigns,  without 
any  duty  charged  upon  the  trustee  in  relation  thereto,  was  not 
void  fur  want  of  the  wife's  signature,  since  it  was  not  an  **  aliena- 
tion "  of  the  homestead  within  the  meaning  of  the  statute.^  In 
another  case  in  Wisconsin  a  husband  and  wife,  being  old  and 
infirm,  deeded  their  home  place  to  their  son,  in  pursuance  of  an 
agreement  that  he  should  come  and  live  with  them  and  take 
care  of  them ;  for  the  faithful  performance  of  which  agreement 
he  gave  them  a  bond,  secured  by  a  mortgage  upon  the  land,  in 
the  penal  sum  of  $600 — about  the  value  of  the  premises.  Before 
this  transaction,  a  judgment  had  been  rendered  against  the  hus- 
band, under  which  execution  had  been  levied  upon  the  land,  but 
a  sale  thereunder  was  postponed  by  reason  of  the  existence  of 
the  homestead  right.*  The  son  resided  on  the  premises  about 
two  years,  and  then  refused  any  longer  to  comply  with  the  terms 
of  his  bond  and  mortgage,  abandoned  the  place,  and  released  his 
interest  to  his  father.  Thereafter  the  owner  of  the  judgment 
procured  the  property  to  be  sold  by  the  sheriff;  and,  in  an  action 
to  annul  the  sale,  it  was  urged  for  the  defendant  that  immediately 
upon  the  sale  of  the  property  to  the  son  the  right  of  homestead 
ceased,  and,  the  lien  of  the  judgment  still  subsisting,  the  judg- 
ment was  leviable  under  the  rule  in  Hoyt  v.  Howe,  and  that, 
under  the  rule  in  Upman  v.  Second  Ward  Bank,'  the  enforcement 
of  the  lien  could  not  be  prevented  by  the  plaintiff's  subsequently 
taking  title  to  the  land  again  and  occupying  it  as  his  homestead. 
But  the  court  held  that  the  conveyance  of  the  property  to  his 
son  did  not  extinguish  the  right  to  claim  it  as  his  homestead. 
The  rule  of  Hoyt  v.  Howe  could  never  be  applied  in  a  case  like 

*  Riehl  t>.  Bingenheimer,  2S  "Wis.  84;  compare  Castle  v»  Palmer,  6  Allen,  401; 
Malony  r.  Horan,  12  Abb.  Pr.  (n.  s.)  289. 

'  This  in  consequence  of  the  rules  declared  by  the  Supreme  Court  of  that  state  in 
Hoyt  V.  Howe,  3  Wis.  762,  which  held  that  a  judgment  became  a  lien  upon  homestead 
property,  binding  the  property  and  securing  a  preference  to  the  judgment-creditor, 
but  not  capable  of  enforcement  until,  by  abandonment  or  otherwise,  the  right  of 
homestead  ceased,  when  the  property  might  be  immediately  sold  under  the  judgment. 
Ante,  i  890. 

»  16  Wis.  449. 
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this,  where  the  conveyance  was  merely  a  means  of  applying  the 
homestead  more  effectually  to  the  support  of  its  aged  and  infirm 
owner.^ 

§  474.  ConTeyance  by  Husband  alone,  Toid. — Where  the 
statute  provides  that,  in  order  to  make  a  valid  conveyance  of  the 
homestead,  the  wife  of  the  owner  must  join  in  the  deed,  a  con- 
veyance of  the  homestead  by  the  husband  alone  is  held  by  most 
courts  to  be  voirf,  not  only  as  to  the  wife,  but  also  as  to  the 
husband.  This  being  so,  it  estops  neither  from  asserting  the 
homestead  right  as  against  the  alienee.'  The  same  rule  obtains 
in  Elansas  as  to  a  mortgage  executed  by  the  wife  alone,  notwith- 
standing the  legal  title  may  be  in  her,  and  not  in  her  husband ; 
since,  under  the  Constitution  of  that  state,'  the  homestead  is  not 
alienable  *'  without  the  joint  consent  of  husband  and  wife."*  It 
is  a  rule  of  frequent  application  that,  as  against  a  married  woman, 
a  deed  not  acknowledged  by  her,  or  otherwise  defective,  will  not 
be  enforced,  even  in  equity.*  Upon  this  principle  a  deed  of  the 
homestead  not  executed  by  the  wife,  in  conformity  with  the  stat- 
ute, is  void  as  to  her.*  Nor  can  such  a  deed  be  permitted  to 
operate  as  an  estoppel  against  the  husband,  because  it  would  be 
absurd  to  hold  that  a  deed  which  the  law  declares  to  be  invalid 
should  yet,  by  reason  of  the  covenants  of  the  grantor,  operate 
effectually  as  a  grant,  and  transfer  the  estate.^  Besides,  '*to 
sustain  such  an  estoppel  as  against  the  husband  would  be  to  dis- 
member the  family  and  exclude  him  from  the  premises,  while  the 
wife  and  children  would  be  entitled  to  the  full  and  exclusive 
possession  of  the  homestead."® 

'  Murphy  v.  Crouch,  24  Wis.  865,  opinion  by  Paine,  J. 

«  Dye  V.  Mann,  10  Mich.  291 ;  Amphlett  v.  Hibbard,  29  Mich.  298 ;  Alley  v.  Bay, 
9  Iowa,  509 ;  Larson  v,  Keynolds,  18  Iowa,  679 ;  Richards  v.  Chaoe,  2  Gray,  885 ; 
Morris  r.  "Ward,  5  Kan.  289 ;  Ayres  v.  Probasco,  14  Kan.  190 ;  Kennedy  v.  Stacey,  67 
Tenn.  220;  Hoge  r.  HoUister,  2  Tenn.  Ch.  606;  Rogers  v,  Renshaw,  87  Texas,  625; 
Williams  v,  Starr,  6  Wis.  584,  560 ;  Hait  r.  Houle,  19  Wis.  472 ;  Revalk  v,  Knemer,  8 
Cal.  66;  Barber  v.  Babel,  86  Cal.  81 ;  Sears  v.  Dixon,  88  Cal.  826. 

»  Art  16,  i  9. 

*  DoUman  v.  Harris,  5  Kan.  697. 

*  Martin  v.  Dwelly,  6  Wend.  9;  Carr  v,  Williams,  10  Ohio,  805 

•  Hait  V,  Houle,  19  Wis.  475. 

'  Connor  v.  McMurrav,  2  Allen,  202. 

•  Doyle  V.  Coburn.  6  Allen,  72. 
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§  475.  Conseqaences  which  flow  from  this  View.  —  From 
this  view  the  Supreme  Court  of  Kansas  deduce  the  following  con- 
sequences ;  First,  such  a  mortgage  is  not  an  incumbrance  on  land 
owned  by  the  husband,  and  occupied  by  himself  and  family  as  a 
homestead,  within  the  meaning  of  the  contract  to  mnke  title 
"  free  from  the  incumbrances  ;"  second,  if  the  land  be  afterwards 
sold  and  conveyed  by  the  husband  and  wife  jointly,  the  purchaser 
will  take  title  free  from  the  incumbrance  of  such  mortgage  ;  third, 
if,  after  such  sale,  conveyance,  and  abandonment,  a  decree  of 
foreclosure  is  entered  on  such  mortsrasre  asrainst  the  husband,  in 
a  suit  in  which  the  wife  is  not  a  party,  the  decree  is  void  so  far 
as  it  affects  her  interests,  and  is  no  evidence  of  an3rthing  against 
her.^ 

$  476.  Void  only  as  to  Homestead  In  Fact.  —  If,  by  reason 
of  geographical  situation,  non-occupancy,  or  otherwise,  any  dis- 
tinct parcel  of  the  premises  aliened  by  the  sole  deed  of  the 
husband  is  not,  in  point  of  fact,  a  part  of  the  homestead,  the  deed 
or  mortgage  will  be  good  as  to  such  parcel,  although  void  as 
to  that  which  is  included  within  the  homestead  curtilage.^  This 
rule  comes  into  frequent  operation  under  those  statutes  which 
limit  the  homestead  to  a  particular  number  of  acres,  as  in  Wis- 
consin, in  which  case  the  husband's  sole  mortgage  will  be  good 
as  to  the  excess.* 

§  477.  Void  only  as  to  Homestead  Value.  —  An  exception  to 
this  rule  has  been  declared  in  several  cases  where  the  statute 
limits  the  homestead  exemption  to  property  of  a  given  value. 
In  such  cases  it  is  said  that  the  sale  or  mortgage  is  void  only  as 
to  the  homestead  value ;  as  to  any  excess  over  this  value  the 
mortgage  is  good,  since,  in  respect  of  this  excess,  the  property  is 
not  homestead.*    This  doctrine  was  denied  in  an  early  case  in 

1  Morris  V.  Ward,  5  Kan.  248. 

»  Pardee  v,  Lindley,  81  HI.  174,  187. 

»  Halt  V.  Houle.  19  Wis.  472. 

*  Sargent  v.  Wilson,  '5  Cal.  504 ;  Revalk  v,  Kramer,  8  Cal.  66,  74 ;  Dye  r.  Mann, 
10  Mich.  291 ;  Ring  v,  Burt,  17  Mich.  465 ;  Wallace  r.  Harris,  82  Mich.  398 ;  Boyd  i». 
Gudderback,  81  HI.  118;  Smith  v.  Miller,  81  BL  161 ;  Black  v.  Lusk,  69  lU.  70;  Bank 
of  Louisiana  v.  Lyons,  52  Miss.  181. 
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Massachusetts,  in  which  the  opiniou  of  the  court  was  delivered  by 
a  judge  of  emineut  ability.* 

1  Richards  v,  Ghace,  2  Gray,  888,  opinion  by  Shaw,  C.  J.  The  learned  judge  used 
the  following  language :  "  Then  comes  in  the  ingenious  aigument  of  the  counsel  of 
the  demandant  on  the  construction  of  the  statute.  What  is  it,  it  is  asked,  which  the 
statute  prohibits  the  husband  from  convepngf  It  is  'any  property  exempted  as 
aforesaid,*  Now,  the  argument  of  the  learned  counsel  is  that  the  property  thus  ex- 
empted is  real  estate,  house,  etc.,  not  exceeding  in  value  f500 ;  and  that  all  which  is 
not  within  that  limit  is  not  exempted,  and,  therefore,  the  conveyance  is  good  for  all 
beyond  that  limit  This  is  plausible,  but  we  think  not  sound.  The  deed  is,  in  form, 
of  the  whole ;  and  there  are  no  means  of  identifying  and  distinguishing  what  part 
pa^es  and  what  does  not  By  a  conveyance,  some  title  passes  immediately ;  indefea- 
sible if  the  deed  be  absolute,  or  conditional  if  it  be  a  mortgage.  It  cannot  be  said 
that  the  mortgagee  is  tenant  in  common  with  the  mortgageor,  because  there  are  no 
means  of  determining  the  aliquot  part  which  passes,  and  that  which  remains  in  the 
mortgageor.  If  it  be  said  that  the  value  will  determine  it — that,  if  the  estate  be  worth 
$600,  and  as  to  $600  it  is  void  by  the  statute,  it  operates  to  pass  one  hundred  dollars' 
worth,  or  one-sixth  of  the  whole — the  answer  is  that  the  statute  has  provided  no  mode 
of  making  the  valuation ;  and  the  actual  value  may  be  constantly  fluctuating  by  the 
alteration  in  the  exchangeable  value,  and  also  in  the  condition  of  the  estate.  In  the 
case  supposed,  is  the  value  to  be  that  which  it  was  when  the  deed  was  made,  or  when 
the  condition  is  broken  and  the  mortgagee  enters,  or  when  he  forecloses?  Take  the 
case  above-supposed  —  an  estate  worth  $600,  so  that  the  mortgage  shall  be  held  to 
attach  to  one-sixth ;  before  foreclosure  the  house  bums  down,  and  the  value  is  re- 
duced to  $400 — is  the  mortgagee's  estate  gone?  Or,  it  rises  to  $1,000 ;  shall  the  mort- 
gagee hold  one-half,  leaving  the  mortgageor  one-half,  being  then  of  the  value  of  $600? 
Any  mode  of  giving  legal  effect  to  such  a  conveyance  would  be  attended  with  difficul- 
ties so  great  as  to  preclude  such  a  construction.  It  is  said  that,  by  a  subsequent  pro- 
ceeding of  the  tenant  in  his  capacity  of  execution  creditor,  the  debtor's  five  hundred 
dollars'  worth  was  set  off  to  him,  and  the  residue  was  levied  on  by  the  tenant ;  and 
that  it  is  that  surplus  over  the  exempted  $600  which  the  plaintiff  seeks  to  recover 
under  his  mortgage,  which  was  prior  to  the  tenant's  attachment  But  we  think  the 
answer  is  that  the  mortgage  deed,  not  being  valid  to  transfer  or  pass  any  interest  in 
the  land  at  the  time  it  was  made  and  recorded,  cannot  be  made  good  by  an  appraise- 
ment and  division  made  afterwards  between  other  parties  and  for  another  purpose. 
But  perhaps  a  more  conclusive  and  satisfactory  answer  is  that  the  latter  proceeding, 
and  an  appraisement,  apportionment,  and  assignment  of  his  homestead  to  the  debtor 
in  case  of  levy  of  execution,  is  authorized  and  provided  for  by  the  statute,  and  a  levy 
on  the  surplus,  which  thus  becomes  separated  and  identified,  is  expressly  warranted 
by  the  statute ;  whereas  there  is  no  such,  or  any  other,  legal  mode  by  which  the  debt- 
or's homestead  can  be  separated  and  assigned  so  as  to  leave  the  surplus  to  pass  by  an 
absolute  deed  or  by  a  mortgage.  Perhaps  it  may  be  said,  if  this  be  the  construction, 
that  a  man  may  take  a  deed  of  a  large  real  estate,  in  the  form  required  by  the  statute, 
stating  that  he  intends  to  hold  it  as  a  homestead,  and  then  a  conveyance  or  mortgage 
cannot  be  made  of  it  without  his  wife.  But  such  a  clause  in  his  title  deeds,  or  in  a 
declaration  on  record,  would  be  a  significant  caution  to  those  who  would  deal  with 
him  that  they  cannot  safely  do  so  without  the  concurrence  of  the  wife ;  and,  as  all 
over  $600  would  be  liable  to  be  taken  for  the  debts  of  the  owner,  an  insolvent  debtor 
would  have  little  inducement  to  resort  to  this  mode  of  holding  real  estate  in  expecta- 
tion of  barring  out  his  creditors." 
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§  478.  Reason  of  this  Role.  —  The  doctrine  of  the  early  case 
in  Michigan  which  declares  this  rule,*  having  been  criticised  in  a 
later  case,*  the  court,  in  adhering  to  its  original  conclusion,  takes 
occasion  to  restate,  ap  follows,  the  reasons  which  support  it: 
«*  Unless  precluded  by  the  Constitution,  or  some  statute  or 
principle  of  law,  it  was  certainly  within  the  power  of  Mr.  Harris 
to  deed  away  his  own  laud.  He  was  precluded  from  deeding  so 
much  as  belonged  to  the  homestead  without  his  wife's  signature, 
and  he  was  precluded  from  deeding  the  residue  of  the  lot,  except 
subject  to  her  right  of  dower,  unless  she  joined.  Neither  the 
Constitution  nor  any  statute  fettered  his  power  to  transfer  by 
his  sole  deed  such  residue,  subject  to  her  dower  right.  The 
Constitution  merely  makes  void  the  alienation  of  the  land  con- 
stituting the  homestead,  and  not  the  alienation  of  other  laud.' 
And  the  statutes,  instead  of  making  void  the  sole  deed  of  a  mar- 
ried man  of  land  owned  by  him  and  not  affected  by  a  homestead 
right,  recognize  his  power  to  give  such  a  deed.  Is  there  any 
principle  which  renders  a  whole  deed  void  because  it  assumes  to 
grant  an  entire  parcel,  and  some  portion  of  the  parcel  is  not 
grantable  on  account  of  the  existence  of  a  homestead  right,  and 
the  rest  is  grantable?  We  do  not  think  so.  We  venture  to 
refer  to  two  or  three  cases  which  seem  pertinent.  By  certain 
laws  of  North  Carolina  all  entries,  surveys,  and  grants  of  land 
within  the  Indian  territory  which  is  now  a  part  of  Tennessee, 
were  unlawful.  An  entire  grant  was  made,  and  the  beginning 
corner  and  part  of  the  tract  was  outside  of  the  Indian  territoi-y, 
but  the  rest  of  such  single  tract  was  within  it,  and  the  court 
decided  that  the  grant  was  valid  as  to  so  much  as  was  outside, 
and  invalid  as  to  the  residue.*  Afterwards  a  like  question  arose 
upon  a  grant  of  an  entire  tract,  situated  partly  in  the  Indian 
country  and  partly  outside  of  it,  and  all  within  the  limits  of  the 
state  of  Georgia,  and  Chief  Justice  Marshall,  in  giving  the  opin- 
ion of  the  court  in  favor  of  holding  the  grant  valid  as  to  the 
portion  not  within  the  Indian  country,  among  other  remarks, 
made  these  apposite  observations :    *  But  is  the  whole  grant  a 

»  Dye  V,  Mann,  10  Mich.  291. 

«  Wallace  r.  Harris,  82  Mich.  899. 

»  Const,  Mich.,  art.  16,  {  2. 

*  Danforth  v.  Wear,  9  Wheat  678. 
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nullity  because  it  contains  some  lands  not  grantable?  In  the 
nature  of  the  thing  we  perceive  no  reason  why  the  grant  should 
not  be  good  for  land  which  it  might  lawfully  pass,  and  void  as  to 
that  part  of  the  tract  for  the  granting  of  which  the  office  had 
not  been  opened.  It  is  every  day's  practice  to  make  grants  for 
lands  which  have  in  fact  been  granted  to  others.  It  has  never 
been  suggested  that  the  whole  grant  is  void  because  a  part  of 
the  land  was  not  grantable.'  Again,  he  observed  :  *  There  is  a 
plain  difference  between  a  grant  comprehending  lands  which  may, 
with  lands  which  may  not,  be  granted,  and  one  made  on  a  fraudu- 
lent misrepresentation  or  illegal  cousideration  which  extends  to, 
and  vitiates,  the  whole  instioiment.'  ^  The  same  principle  was 
repeated  and  applied  in  Winn  v.  Patterson,  9  Pet.  663.  The 
circumstance  that  the  line  of  division  is  not  in  fact  marked 
makes  no  difference  in  principle.  It  is  part  of  the  object  of  this 
suit  to  have  it  marked,  and  we  perceive  no  difficulty  in  the  way. 
All  the  elements  required  are  understood,  and  the  court  has 
power  to  attain  the  end.  We  are  consequently  of  opinion  that 
the  deed  was  void  as  to  the  homestead  parcel,  whatever  its  limits, 
and  valid  as  to  the  remaining  land  on  the  lot.'*  * 

§  479.  Proceedlngr  to  subject  Excess.  —  Obviously,  a  suit  in 
equity  is  the  appropriate  proceeding  in  such  a  case  to  secure  the 
admeasurement  of  the  homestead  and  to  subject  the  excess  to 
the  debt  secured  by  a  mortgage.  Thus,  in  a  case  in  Mississippi, 
where  a  husband  had  executed,  without  his  wife's  concurrence, 
a  deed  of  trust  upon  their  homestead,  worth  $10,000,  the  holder 
of  the  note,  after  default,  instead  of  calling  on  the  trustee  to 
execute  the  power  of  sale,  filed  a  bill  in  equity  to  determine  his 
rights  as  a  creditor,  and  also  the  extent  of  the  homestead  exemp- 
tion. The  Supreme  Court  said  :  **  It  was  eminently  proper  that 
the  complainants  should,  in  advance  of  a  sale  by  the  trustees, 
have  brought  this  bill,  so  that  they  might  realize  out  of  the 
premises  so  much  as  was  bound  for  their  debt,  and  the  debtor 
have  secured,  either  in  property  if  practicable,  or,  if  not,  in 
money,  out  of  the  proceeds  of  the  sale,  $2,000  for  investment 
in  another  homestead.     It  was  error,  therefore,  to  have  sustained 

J  Patterson  v,  Jenks,  2  Pet  216. 
2  AVallace  v.  Harris,  32  Mich.  399. 
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the  demurrer  and  dismissed  the  bill.  If  the  complainants  shall 
establish  their  right  to  relief,  the  chancellor  ought  to  ascertain, 
or  cause  it  to  be  done,  ^vhethcr  the  lot  can  be  so  divided  as  to 
allow  the  dwelling-house  to  be  retained  by  the  debtor  on  a  valua- 
tion, he  to  pay,  as  prescribed  by  section  2137,  the  excess  of  the 
valuation  over  $2,000.  If  he  does  not  so  pay,  then  it  shall  be 
sold  ;  and,  if  it  brings  more  than  $2,000,  the  excess  to  go  to  com- 
plainants. If  the  premises  cannot  be  so  divided  into  two  or 
three  separate  parcels,  with  the  dwelling-house,  appurtenant 
buildings,  and  a  convenient  quantity  of  land  attached  on  said 
parcel,  then  the  whole  premises  may  be  sold,  and  $2,000  jiaid  to 
the  debtor  and  the  excess  to  complainants."  ^ 

§  480.  Continued  —  Form  of  Relief.  —  In  a  suit  in  equity  in 
Michigan,  brought  to  foreclose  a  husband's  sole  mortgage  of 
propei-ty  embracing  the  homestead,  the  court  ordered  a  reference 
to  a  commissioner,  to  set  off  as  a  homestead  so  much  of  the  prem- 
ises, with  the  improvements,  as  was  worth  $1,500  (the  limit  of 
value  of  the  homestead  exemption)  at  the  date  of  the  mortgage, 
including  the  dwelling-house,  and,  as  far  as  practicable,  such  of 
the  out-buildings  and  other  improvements  as  might  be  found  most 
essential  to  the  enjoyment  of  the  homestead ;  to  the  end  that, 
upon  the  coming  in  and  confirmation  of  the  report,  the  mortgiige 
might  be  declared  void  as  to  the  homestead  thus  set  ofl*,  and 
good  as  to  the  residue.'  It  is  said  in  a  case  in  Illinois  that,  on 
foreclosure,  the  excess  over  the  value  of  the  homestead  could  be 
reached  bj'  a  division  ;  or,  if  the  premises  were  indivisible,  by  a 
sale  in  the  mode  prescribed  by  the  statute.  Or,  if  a  judgment 
were  recovered  on  the  indebtedness,  a  sale  could,  perhaps,  be 
had  under  the  statute  in  the  manner  it  has  provided. 

§481.  Continued  —  Ejectment.  —  But,  such  a  mortgage  being 
insufficient  to  release  the  mortgageor  from  the  right  to  the  benefit 
of  the  Homestead  Act,  the  mortgagee  cannot  recover  upon  it  in 
ejectment.*  Moreover,  in  the  same  state,  if  one  who  has  pur- 
chased the  homestead  of  another,  in  a  sale  under  the  foreclosure  of 

^  Bank  of  Louisiana  v,  Lyons,  62  Miss.  184. 
»  Bye  V,  Mann,  10  Mich.  291,  299. 
»  Smith  V.  Miller,  31  HI.  16L 
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a  mortgage  thereon,  brings  ejectment  therefor,  the  mortgageor 
may  defend  on  the  ground  that  his  wife  did  not  join  in  the  mort- 
gage in  the  mode  prescribed  in  the  statute ;  and  the  plaintiff  in 
ejectment  will  not  be  permitted  to  show  the  value  of  the  premises, 
for  in  this  form  of  action  the  value  is  immaterial.^  It  is  imma- 
terial because,  if  the  premises  were  worth  less  than  $1,000,  the 
mortgage  was  practically  inoperative  for  any  form  of  action,  so 
long  as  the  mortgageor  should  choose  to  assert  his  homestead 
rights  ;  and,  if  they  were  worth  more,  although  the  mortgage  was 
at  once  operative  for  the  surplus,  yet  it  could  not  be  enforced  by 
ejectment  until  the  homestead  had  been  laid  off — since,  in  this 

form  of  action,  the  court  could  not  tell  how  far  the  homestead 

• 

right  would  extend.*  But,  if  the  jury  find  that  any  portion  of  the 
land  was  not,  by  reason  of  its  geographical  situation,  a  part  of 
the  homestead,  there  may  be,  as  to  such  parcel,  a  recovery.'  If, 
to  a  bill  to  foreclose  a  mortgage,  the  answer  sets  up  that  the 
premises  are  the  defendant's  homestead,  and  that  the  right  of 
homestead  was  not  released  ii^^the  mortgage,  and  if  the  complain- 
ant would  have  a  decree  subjecting  the  excess  above  the  statutory 
value,  he  must,  by  amendment  it  seems,  allege  that  the  mort- 
gaged premises  exceeded  this  value,  and  establish  this  fact  by 
proof.     It  is  for  him  to  take  the  initiative.* 

§  482.  Proceeding^  in  such  Case  to  recover  or  defend  Home- 
stead. —  On  the  other  hand,  if  the  grantee  in  a  deed  of  premises 
embracing  the  homestead  is  in  possession,  and  the  deed  was  made 
without  the  concurrence  of  the  wife  in  the  manner  pointed  out 
by  the  statute,  and  the  land  conveyed  is  worth  more  than  the 
statutory  value  of  the  homestead,  the  wife  may  maintain  a  bill  in 
equity  to  have  the  homestead  ascertained  and  set  off  to  her-* 

§  483.    Void  Sale  validated  by  subsequent  Abandonment. — 

But  in  some  states  this  rule  yields  to  the  exception  that  a  sale  of 
the  homestead,  inoperative  because  the  homestead  right  has  not 

*  Pardee  t^.  Lindley,  81  111.  187. 

»  Brown  v.  Coon,  86  111.  247,  per  Lawrence,  J. 
»  Pardee  r.  Lindley,  81  Dl.  187. 

*  Black  V.  Lusk,  69  III.  74. 

*  Ring  V.  Burt,  17  Mich.  466,  472. 
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l»een  released  by  both  husband  and  wife,  may  be  rendered  valid  by 
subsequent  abandonment.  There  is  little  doubt  that  the  husband 
may,  by  virtue  of  his  marital  and  parental  authority,  abandon 
his  homestead,  taking  his  family  with  him,  so  that  it  will  cease 
to  be  the  family  homestead,  although  a  new  homestead  may  not 
have  been  acquired.^  But,  suppose  he  conveys  the  homestead 
premises  in  such  a  manner  as  not  to  release  the  right  of  homestead, 
and  afterwards  abandons  them  —  will  this  abandonment  inure  to 
the  benefit  of  his  grantee  or  to  that  of  his  creditors?  In  Illinois 
and  Texas  it  is  held  that  it  inures  to  the  benefit  of  the  grautxje.' 
In  one  case  the  Illinois  court  became  more  explicit,  and  de- 
clared that  the  operation  of  such  a  deed  is  to  pass  the  fee  when 
it  is  executed,  and  to  suspend  the  power  to  acquire  posses- 
sion until  the  homestead  is  abandoned,  or  possession  delivered 
under  it.* 

§  484.  niastrations.  —  In  another  case  the  owner  of  a  home- 
stead had  made  an  exchanore  of  it  for  land  of  another,  situated 
in  another  state,  had  made  a  deed  to  such  person  which  did  not 
release  his  homestead  right,  and  had  surrendered  possession  to 
him.  Five  vears  afterwards  he  and  his  wife  filed  a  bill  to  rescind 
the  contract,  on  the  ground  of  fraud,  and,  also,  because  they  had 
not  in  their  deed  released  their  right  of  homestead.  A  decree 
dismissing  the  bill  was  ajffirmed.  The  plaintiffs  were  precluded 
by  their  laches  from  obtaining  a  rescission  of  the  contract  on  the 
ground  of  fraud.  Their  right  of  homestead  had  been  released 
to  the  defendant  by  abandoning  the  premises  to  him ;  and  such  a 
waiver  could  not  be  avoided  for  the  fraud  of  the  grantee  after  a 
delay  such  as  would  preclude  a  rescission  of  the  contract.*  Again  : 
the  owner  of  a  homestead  mortgaged  it  to  A,  but  without  releas- 
ing homestead,  and  then  abandoned  the  premises.  Afterwards 
he  sold  the  premises  to  B,  he  and  his  wife  releasing  homestead  in 
conformity  with  the  statute.     A  brought  suit  in  equity  to  fore- 

»  Ante,  li  42,  276 ;  Vasey  v.  Trustees,  59  111.  191 ;  Titman  v,  Moore,  48  111.  174. 

«  Brown  v.  Coon,  36  111.  243 ;  McDonald  v.  Crandall,  43  HI.  281 ;  Hewitt  r.  Temple- 
ton,  48  HI.  367;  Vasey  v.  Trustees,  69  111.  188;  Hall  v,  Fullerton,  69  111.  448;  Stew-art 
V.  Mackey,  16  Texas,  56 ;  Jordan  v.  Godman,  19  Texas,  278. 

»  McDonald  v,  Crandall,  48  111.  238. 

*  Hall  V.  Fullerton,  69  lU.  448. 
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close  his  mortgage,  and  B  filed  a  cross-bill,  claiming  a  right  of 
homestead  in  the  premises  as  assignee  of  the  mortgageor.  A 
decree  foreclosing  the  mortgage  was  affirmed.  The  court  found 
as  a  fact  that  the  homestead  had  been  abandoned  between  the 
execution  of  the  mortgage  and  the  deed.  The  mortgage  was  not 
void ;  and  the  homestead  right,  although  not  expressly  waived 
therein,  had  been  waived  by  abandonment  of  the  premises.* 

§  485.  Continaed.  —  Where  a  husband  and  wife  aliened  the 
family  homestead,  but  by  a  deed  which  did  not  expressly  release 
the  homestead  right,  received  a  fair  consideration  therefor,  and 
delivered  possession  to  the  vendee,  it  was  held  that  he  could  not 
recover  the  homestead  property  from  one  who  had  purchased 
it  from  such  vendee ;  the  court  saying :  **  There  is  nothing  in 
the  previous  decisions  of  the  court  which  requires  us  to  hold 
that  a  conveyance  of  the  homestead  without  the  statutory  waiver 
is,  for  all  purposes,  absolutely  void."  *  In  another  case  A  exe- 
cuted upon  his  homestead  a  deed  of  trust,  his  wife  not  joining. 
Afterwards  he  executed  to  another  party  a  deed  of  trust  of  the 
same  premises,  his  wife  joining,  and  the  deed  relinquishing  the 
homestead  right.  The  premises  were  regularly  sold  under  both 
deeds.  The  purchaser  under  the  earlier  deed  entered  into  pos- 
session, and  the  purchaser  under  the  later  deed  brought  eject- 
ment. It  was  held  that  he  could  not  recover.  "  The  operation 
of  the  first  deed  was  to  pass  the  fee  when  it  was  executed,  but 
only  suspended  the  power  to  acquire  possession  until  the  home- 
stead was  abandoned,  or  possession  delivered  under  the  deed. 
Possession  was  delivered  in  this  case  to  the  purchaser  under  the 
first  deed  of  trust,  and  the  purchaser  under  the  second  deed,  fail- 
ing to  acquire  the  fee,  obtained  no  right  to  hold  the  premises  as 
against  the  first  grantee  by  procuring  a  release  of  the  homestead 
exemption  in  the  junior  deed  of  trust.  That  conveyed  no  sepa- 
rate estate,  but  simply  estopped  the  grantors  from  claiming  the 
benefit  of  the  act  as  against  the  purchasers  from  the  trustee 
under  the  junior  deed  of  trust.  When  the  second  deed  of  trust 
was  cut  off  by  a  sale  under  the  first,  the  fee  and  the  release  of 

1  Vasey  v.  Trustees,  69  HI.  ISa 
»  Brown  v.  Coon,  86  HL  248. 
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the  homestead  by  that  deed  both  failed  together.  When  the  first 
purchaser  was  let  in,  he  thereby  united  his  fee  to  the  right  of 
possession,  and  could  assert  them  agaiust  his  grantor  and  all 
of  his  subsequent  grantees."  ^ 

§  486.  Continued*  —  In  another  case  A  owned  a  homestead, 
and  he  and  his  wife  mortgaged  it  to  B,  but  without  releasing 
their  homestead  right.  A  and  wife  next  conveyed  the  premises 
by  quit-claim  deed  to  their  two  sons,  but  without  relinquishing 
homestead.  Next  in  order  of  date  B  assigned  his  mortgage  to 
C.  Thereafter  the  two  sons  conveyed  the  premises  to  D.  After- 
wards C,  by  virtue  of  a  power  of  sale  contained  in  his  mortgage, 
conveyed  the  premises  to  E.  Still  later,  A  and  wife  executed  a 
deed  of  the  premises  to  E,  but  reserving  possession  for  a  short 
time  thereafter.  Before  the  expiration  of  this  time  they  aban- 
doned the  premises,  and  D  took  possession  under  his  deed  from 
the  sons.  The  grantee  of  E  brought  suit  against  D  to  quit  title. 
The  court  held  (1)  that,  by  the  deed  of  A  and  wife  to  their  two 
sons,  only  the  equity  of  redemption  passed ;  this  was  the  sole 
estate  acquired  by  D,  and  of  this  he  was  divested  by  the  sale 
under  the  mortgage ;  (2)  that,  had  A  remained  in  occupancy  of 
the  premises  beyond  the  time  limited  in  his  deed  to  E,  he  could 
have  been  evicted  therefrom  by  E  ;  for  E,  by  his  purchase  from 
the  mortgagee,  became  the  owner  of  the  fee,  and  A  and  his  wife, 
as  they  might  lawfully  do,  had  relinquished  their  homestead 
right  to  him  ;  (3)  that,  notwithstanding  there  was  no  release  of 
the  homestead  right  in  the  mortgage,  yet  the  act  of  A  in  aban- 
doning the  premises  annihilated  the  homestead  right,  so  that 
the  immediate  right  of  possession  attached  to  E,  as  owner  of 
the  fee.  * 

§487.  Continued — Mortgra^es  In  Texas.  — Although  in  Texas 
a  mortgage  of  the  homesteads  without  power  of  sale  is,  as  already 
seen,  invalid  even  when  executed  by  both  husband  and  wife,' 
yet,  in  a  case  where  such  a  mortgage  had  been  executed,  and  the 

1  McDonald  v.  Grandall,  48  Bl.  231,  288,  opinion  by  Walker,  G.  J. 
>  Hewitt  V.  Templeton,  48  111.  367. 
•  AntCy  i  468. 
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premises  aflber.wards  abandoned  and  a  new  homestead  acquired, 
the  court  conceded  so  much  to  the  mortgagee  as  to  decree  a  fore- 
closure of  his  mortgage,  holding  that  the  mortgage  took  effect  as 
a  lien,  and  gave  the  mortgagee  a  preference  as  against  general 
creditors.* 

§  488.   Void  Sale,  Abandonment^  and  subsequent  I>eath  of 

Husband. — If  an  abandonment  of  the  homestead  premises  oper- 
ates as  a  release  of  the  right  of  homestead  to  a  prior  grantee,  to 
whom  such  right  has  not  been  released  in  the  deed ;  or  if,  in  the 
sti'ong  language  of  the  Illinois  court,  by  such  abandonment  the 
right  of  homestead  becomes  annihilated,'  it  logically  follows  that 
no  subsequent  event,  such  as  the  death  of  the  husband,  can 
restore  the  right  of  homestead,  against  the  will  of  such  grantee 
or  those  claiming  through  him.  Although  the  Supreme  Court  of 
Texas  has  not  declared  this  doctrine  as  explicitly  as  the  Illinois 
court,  yet  a  case  is  found  in  that  state  which  in  some  degree 
illustrates  it.  There  the  husband,  without  being  joined  by  his 
wife,  sold  the  family  homestead,  and  then,  with  his  family, 
removed  to  Arkansas,  where  he  died.  Several  years  later  the 
wife  returned  to  Texas  and  brought  suit  for  the  homestead. 
It  was  held  that,  by  changing  her  domicile  to  another  state,  she 
relinquished  any  homestead  rights  she  might  have  had  if  she  had 
continued  an  inhabitant  of  the  state.'  But,  as  elsewhere  more 
fully  stated,  this  rule  does  not  obtain  in  New  Hampshire — at 
least  not  under  the  act  of  1851.*  There  the  husband  may,  with- 
out consent  of  the  wife  as  required  by  the  statute,  convey  the 
homestead  and  deliver  possession  to  his  grantee  ;  and  during  his 
life-time,  not  only  he,  but  also  his  wife  and  children — for  they 
can  only  claim  through  him  —  will  be  estopped  by  the  covenants 
of  his  deed  from  claiming  a  homestead  in  the  granted  premises  ; 
but  upon  his  death  her  right  of  homestead  in  the  premises  is 
restored,  and  she  may  claim  an  assignment  of  it  in  like  manner 

1  Stewart  v.  Mackey,  16  Texas,  66. 
«  Hewitt  V.  Templeton,  48  Dl.  369. 

*  Jordan  v.  Godman,  19  Texas,  273. 

*  Even  under  the  act  of  1868  the  wife's  homestead  remains  an  inchoate  right  until 
it  is  assigned.    Tidd  v.  Quinn,  62  N.  H.  841. 
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as,  under  similar  circumstances,  she  might  claim  an  assignment 
of  dower.^ 

§  489.  Effect  of  subsequent  Death  of  Wife.  —  A  mortgage 
of  the  homestead,  which  is  void  because  executed  bv  the  husband 
alone,  is  not  rendered  valid  by  the  subsequent  death  of  the  wife.* 
But,  as  a  mortgage  is  but  an  incident  of  the  debt  which  it  secures, 
while  such  a  mortgage  is  void,  the  debt  which  it  was  intended  to 
secure  remains  good,  and  the  homestead  will  or  will  not  be  liable 
for  the  debt,  in  the  same  manner  as  if  the  mortgage  had  never 
been  executed.'  The  doctrine  thus  stated  cannot,  it  should  seem, 
obtain,  except  in  those  states  where  the  homestead  is  regarded  as 
a  species  of  joint  tenancy  with  the  incident  of  survivorship,  uuless 
the  courts  are  prepared  to  hold  that  minor  children  have  sub- 
stantive rights  in  the  homestead  which  they  can  iissert  independ- 
ently of  their  surviving  father,  he  being  the  owner  of  the  fee.  If 
the  homestead  is  a  species  of  incumbrance  in  favor  of  the  wife,  it 
would  seem  to  follow  that  upon  her  death  her  interest  would 
merge  in  the  fee.*  And,  if  there  are  no  minor  children,  it  follows 
that  there  has  been  a  dissolution  of  the  family,  and  the  estate 
of  homestead  has,  therefore,  failed  for  want  of  persons  who  are 
entitled  to  assert  this  right.*  On  the  happening  of  such  an  event, 
no  reason  is  perceived  why  a  mortgage,  invalid  for  want  of  a  release 
of  homestead,  should  not  become  operative.  But  there  is  much 
more  difficulty  in  perceiving  how,  once  having  become  operative, 
it  could  be  rendered  again  nugatory  by  the  remarriage  of  the 
surviving  husband,  as  a  late  case  in  Georgia  holds.® 

1  Infra,  {  508. 

>  Revalk  t?.  Kramer,  8  Cal.  66,  76  (overruled  in  (>ee  r.  Moore,  14  Oal.  472,  but 
reenacted  by  statute) ;  Larson  v.  Reynolds,  18  Iowa,  679. 

*  Kevalk  v.  Krsemer,  supra, 

*  See  Heard  v.  Downer,  47  Ga.  629. 
6  Benedict  v.  Webb,  57  Ga.  848. 

*  Ibid.  In  this  case,  property  mortgaged  in  1870,  without  any  waiver  of  homestead, 
being  claimed  as  a  homestead  in  1871,  the  mortgagee,  who  had  filed  objections, 
withdrew  the  same  and  granted  further  indulgence,  on  condition  that  the  home- 
stead be  set  apart  subject  to  the  mortgage,  which  was  done  accordingly,  and  the 
mortgagee's  wife  died  in  a  few  days  thereafter;  he  having  no  minor  children, 
the  specific  homestead  right,  concerning  which  the  parties  made  their  agreement, 
terminated  for  all  time.  Afterwards  the  mortgagee  married  again,  went  into  bank- 
ruptcy, and,  in  1875,  procured  the  same  property  to  be  set  apart  to  him  by  the 
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§  490.  Effect  of  subsequent  I>eath  of  both  Hasband  and 
"Wife.  —  But,  where  a  conveyance  of  the  homestead  is  made  by 
the  husband  without  the  wife  joining,  and  both  husband  and  wife 
aftei-wards  die,  the  administrator  of  the  husband  is  estopped  from 
setting  up  the  invalidity  of  the  deed  as  ugainst  his  intestate's 
alienee.  The  reason  given  for  so  holding  is  that,  the  wife  having 
died  first,  her  interest  in  the  homestead  vested  in  the  husband ; 
that,  whilst  the  deed  was  inoperative  to  divest  the  homestead 
interest  of  the  wife,  it  was  otherwise  as  to  the  interest  of  the 
husband  or  those  claiming  under  him ;  in  other  words,  the  deed 
was  void  as  to  the  wife,  but  good  as  to  the  husband.^  The  effect 
of  this  decision  is  that,  where  a  conveyance  has  been  made  by  the 
sole  deed  of  the  husband,  and  the  estate  of  homestead  afterwards 
determines  by  the  death  of  both  husband  and  wife,  leaving  no 
minor  children  in  whom  it  may  continue,  it  will  pass  to  the  hus- 
band's alienee,  and  not  into  the  corpus  of  the  estate  subject  to 
administration. 

§  491.  Husband's  Bond  for  Title —  Specific  Performance  — 
Damages  —  Pleading.  —  Another  illustration  of  the  doctrine 
that  a  conveyance  by  the  husband  of  the  homestead,  without  the 
wife's  concurrence,  is  not  absolutely  void  is  found  in  the  manner 
in  which  the  courts  treat  the  husband's  unexecuted  contract  to 
convey  such  premises.  All  the  courts  agree  that  such  a  contract 
is  so  far  void  that  a  specific  performance  of  it  cannot  be  decreed 
while  the  wife  lives  and  occupancy  by  the  family  continues  .*  But 
it  does  not  follow  from  this  that  the  husband  will  not  be  liable  in 
damages  to  his  obligee,  the  same  as  a  covenantor  who  has  ren- 
dered himself  unable  to  perform ; '  and  the  cases  in  Texas  hold 
that  he  will  be.*    Moreover,  if  the  homestead  occupancy  ceases 


assignee  in  bankruptcy  as  a  homestead.  This  second  homestead,  being  based  on  the 
existence  of  a  new  family,  is  lawful ;  is  unaffected  by  the  agreement  touching  the  first ; 
and,  so  long  as  it  exists,  the  property  is  not  subject  to  levy  and  sale  under  the  mort- 
gage.   Benedict  v.  Webb,  67  Ghi.  848. 

»  Irion  V.  Mills,  41  Texas,  811. 

«  Wright  V,  Hays,  84  Texas,  268 ;  Cross  tj.  Everts,  28  Texas,  628 ;  Allison  v.  Shilling, 
27  Texas,  450;  Brewer  v.  Wall,  28  Texas,  887 ;  Yost  v.  Devault,  9  Iowa,  60. 

'  Yost  V.  Devault,  mpra, 

*  Cross  V.  Everts,  28  Texas,  623 ;  Wright  v.  Hays,  84  Texas,  261. 
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by  the  death  of  the  wife,^  or  by  her  voluntary  removal  from  the 
premises  —  this  is  the  language  of  the  Texas  court  —  specific 
performance  of  the  contract  will  then  be  decreed.'  But  all  this 
must  be  understood  to  relate  only  to  premises  which  constituted 
the  homestead  of  the  husband  and  wife  at  the  time  of  the  execu- 
tion of  the  contract  to  convey.  A  subsequent  adoption  of  the 
premises  as  a  homestead  will  not  prevent  a  specific  perform- 
ance.' It  follows  as  a  rule  of  pleading  that,  in  a  suit  for  specific 
performance  of  such  a  contract,  a  plea  setting  up  the  defense  of 
homestead,  which  states  merely  that  the  premises  in  controvei*sy 
a?*a  the  homestead  of  the  defendants,  is  bad  on  demurrer.^  If 
the  complainant  in  such  a  suit  desires  to  have  damages  assessed 
for  non-performance,  in  case  specific  performance  cannot  be 
decreed,  he  must  frame  his  bill  with  a  view  to  such  alternative 
relief.^  In  such  a  suit  the  complainant  must  allege  affirmatively 
that  the  wife  executed  the  contract  in  the  manner  prescribed  by 
the  statute,^  If  the  petition  show  that  the  premises  in  controversy 
were  the  homestead  of  the  defendants,  and  fail  to  show  that  the 
wife  executed  it  in  the  manner  prescribed  by  the  statute,  it  will 
be  bad  on  general  demurrer.^  If,  however,  such  a  petition  is 
framed  with  an  alternative  prayer  for  relief  by  way  of  damages, 
it  will  stand,  on  general  demurrer,  in  so  far  as  it  seeks  a  recovery 
of  damages  against  the  husband,  though  it  will  fall  totally  as  to 
the  wife.®  The  wife  cannot  be  charged  in  damages,  not  even  on 
the  ground  of  frauds  for  entering  into  such  a  contract  and  then 
repudiating  it,  unless  she  assented  to  it  in  the  manner  pointed 
out  by  the  statute  for  alienating  her  homestead.' 

§  492.    Conflicts  between  Alienees.  —  From  the  rule  that  a 
conveyance  of  homestead  in  which  the  right  is  not  released  as 

1  Brewer  t;.  Wall,  23  Texas,  886 ;  Wright  v.  Hays,  84  Tezaa,  261.    And  see  Frimm 
V.  Barton,  18  Texas,  206. 
«  Allison  V.  Shilling,  27  Texas,  450. 

•  Yost  V.  Devault,  8  Iowa,  845;  ante,  }  240. 
«  Yost  V.  Devault,  8  Iowa,  846. 

•  Ibid.y  9  Iowa,  60. 

•  Cross  V.  £verts,  28  Texas,  524. 
«  Ibid. 

•  Ibid. 

•  Ibid. 
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the  statute  provides  is  void,  it  follows  that  a  junior  mortgage 
executed  by  both  husband  and  wife  will  prevail  over  a  senior 
mortgage  executed  by  the  husband  alone. ^  Thus,  a  judgment  of 
foreclosure  was  had  in  an  action  against  the  husband  alone,  on  a 
mortgage  on  his  family  homestead  executed  by  himself  alone. 
Afterwards  he  and  his  wife  joined  in  a  mortgage  to  a  third  party. 
It  was  held  ( 1 )  that  the  second  mortgage  bound  no  one  as  to  the 
homestead,  because  the  wife  was  not  a  paity  to  it ;  and  (2)  that 
the  wife's  decease  before  the  second  mortgage  was  recorded  did 
not  impair  its  validity  as  against  the  first  mortgage.'  A  husband 
conveyed  480  acres  of  land  with  warranty  without  his  wife  join- 
ing in  the  deed.  This  land  included  the  family  homestead.  Sub- 
sequently he  and  his  wife  joined  in  a  mortgage  of  the  land  to 
another  person.  This  mortgage  was  foreclosed  and  the  property 
sold.  The  only  right  which  the  purchaser  acquired  was  the  right 
of  selecting  the  homestead  —  this  right  not  having  been  exercised 
by  the  mortgagee.* 

§  493.  Remedy  of  junior  Mortgagee.  —  The  junior  mort- 
gagee can  urge  any  objection  to  the  senior  mortgage  which  the 
mortgageor  and  his  wife  could  urge.  Therefore,  if  the  senior 
mortgage  is  void  for  want  of  a  release  of  the  right  of  homestead 
in  the  manner  pointed  out  by  the  statute,  this  invalidity  may  be 
set  up  by  the  junior  mortgagee.^  In  an  action  to  foreclose  a 
senior  mortgage  executed  by  the  husband,  an  answer  by  a  junior 
mortgagee  alleging  that  the  mortgaged  property  was  the  home- 
stead of  the  mortgageor  when  the  senior  mortgage  was  executed, 
and  that  his  wife  did  not  join  in  its  execution,  constitutes  a  good 
defense  to  the  action*  even  when  the  mortgageor  makes  no  de- 
fense.* 

1  Alley  V,  Bay,  9  Iowa,  609 ;  Van  Reynegan  v.  Revalk,  8  Gal.  75 ;  Dye  v.  Mann,  10 
Mich.  291 ;  Kent  v.  Agard,  22  Wis.  150 ;  Morris  v.  Ward,  5  Kan.  248.  For  a  qualifi- 
cation of  this  doctrine  see,  aupra^  {{  484,  486. 

'  Van  Reynegan  v.  Reyalk,  8  Cal.  75. 

s  Kent  V.  Agard,  22  Wis.  150. 

*  Dorsey  o.  McFarland,  7  Gal.  842 ;  Alley  v.  Bay,  9  Iowa,  609 ;  Dye  o.  Mann,  10 
Micb.  291. 

»  Alley  V.  Bay,  9  Iowa,  509 ;  Dye  v,  Mann,  10  Mich.  291. 
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2.  In  MasaojckuseUs, 

§  495.  Terms  of  the  Statute.  —  By  the  early  Massachusetts 
statute  there  was  "  exempted,  to  the  value  of  eight  hundred 
dollars,"  from  sale  or  levy  on  execution  for  subsequent  debts, 
<^  the  homestead,  or  the  lot  and  buildings  thereon  occupied  as  a 
residence  and  owned  by  the  debtor,  or  any  such  buildings  owned 
by  the  debtor  and  so  occupied  on  land  not  his  own,  but  of  which 
he  shall  be  in  rightful  possession,  by  lease  or  otherwise,  he  being 
a  householder  and  having  a  family,''  **  such  exemption  to  con- 
tinue after  his  death,  for  the  benefit  of  his  widow  and  children, 
some  one  of  them  continuing  to  occupy  such  homestead  until 
the  majority  of  the  youngest  child,  and  until  the  death  of  the 
widow ;  and  no  conveyance  by  the  husband  of  any  property 
exempted  as  aforesaid"  should  be  valid  in  law  unless  the  wife 
join  in  the  deed. ^ 

§  496.  Nature  of  the  £state  thus  created.  —  In  this  state  it 
is  said  that  ^'  the  right  of  homestead  is  a  new  species  of  estate, 
created  by  statute,  and  not  known  to  the  common  law.  But  it 
seems  to  have  all  the  incidents  of  a  freehold  estate,  and  to  come 
within  the  definition  given  by  elementary  writers.*  It  is  an  estate 
indeterminate  in  its  duration,  and  which  may  continue  for  the 
joint  lives  of  the  possessor  and  his  wife.  That  it  is  defeasible 
does  not  change  the  quantity  of  the  estate  while  it  continues.'  In 
another  case  in  the  same  state  it  is  said  to  be  an  estate  for  the 
life  of  the  householder,  and  for  the  additional  term  of  the  con- 
tinuous subsequent  occupation  of  his  widow  or  any  of  his  minor 
children,  secured  to  him  by  law  for  the  common  benefit  of  his 
wife  and  children,  as  well  as  of  himself,  inalienable  without 
their  joint  consent,  and  thus  held  by  a  distinct  title  from  that 
by  which  he  holds  any  surplus  or  reversion  of  the  same  land, 
which  may  be  alienated  by  him  or  taken  in  execution  by  his 
creditors.^    Again,  it  is  said  to  be,  **  not  an  estate  in  fee  simple. 

1  Stat  1866,  ch.  238,  32  1,  2,  5. 

•  Citing  2  Bla.  Com.  108,  104. 

»  Kerley  v,  Kerley,  13  Allen,  287. 

*  Silloway  v.  Brown,  12  Allen^  82. 
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but  a  limited  estate,  which  may  or  may  not  continue  for  the  life 
of  the  husband  and  wife,  and  for  a  term  of  years  for  their  chil- 
dren ;  but  in  no  event  beyond  that."  ^  It  is  *•  not  a  fee  simple 
estate  in  the  premises  set  off  as  a  homestead.  It  is  only  an  es- 
tate in  the  premises  to  be  held  while  the  husband  is  a  house- 
holder, and  after  his  death  for  the  benefit  of  his  widow  and 
children,  some  one  of  them  continuing  to  occupy  such  homestead 
until  the  youngest  shall  be  twenty-one  years  of  age,  and  until 
the  death  or  subsequent  marriage  of  the  widow.*'  ^  It  is  **  a  free- 
hold estate  for  the  life  of  the  husband,  and  for  such  further  time 
as  the  widow  or  any  minor  child  should  continue  to  occupy  the 
homestead."  * 

§  497.  Xot  an  JSxemption  of  the  Fee.  —  But  these  definitions, 
thus  stated  with  some  repetition,  leave  one  question  unanswered. 
Is  the  estate  thus  created  *'  an  exemption  of  the  paired  of  land 
embraced  in  the  homestead  from  any  attachment  or  conveyance 
by  the  debtor ;  or  is  it  merely  an  exemption  of  the  homestead 
right — that  is,  the  right  of  the  husband  and  wife  to  use  the  same 
during  their  joint  lives,  and,  in  case  the  wife  should  survive,  for 
her  benefit  and  that  of  her  minor  children  until  the  youngest 
child  is  twenty-one  years  of  age,  and  until  the  death  or  marriage 
of  the  widow?"*  The  answer  to  these  questions  in  Massachu- 
setts is  that  it  is  an  exemption  of  the  particular  estate  limited 
and  defined  by  the  statute,  and  not  an  exemption  of  the  fee.^ 

§  498.  Resulting  Rule  —  Vendible  by  Husband  without  Con- 
sent of  Wife.  —  It  is  only  this  limited  estate,  exempted  as  a 
homestead,  which  the  husband  is  forbidden  by  the  statute  to 
convey  unless  the  wife  shall  join  in  the  conveyance.  He  may  by 
his  sole  deed  convey  his  reversionary  interest,  subject,  of  course, 
to  his  wife's  right  of  dower.*    And  a  mortgage  given  by  a  house- 

1  Doyle  V,  Coburn,  6  Allen,  71. 

«  Mass.  Stat.  1867,  ch.  298,  {  2. 

»  Brettun  v.  Fox,  100  Mass.  286. 

*  This,  in  Massachusetts,  is  the  extent  of  the  duration  of  the  homestead  right  Gen. 
Stat,  ch.  104,  2  12. 

»  White  V,  Rice,  6  Allen,  78;  Smith  r.  Provin,  4  Allen,  616. 

'  Smith  V.  Provin,  4  Allen,  616 ;  Doyle  o.  Coburn,  6  Allen,  71 ;  Castle  v.  Palmer,  6 
Allen,  403,  404. 
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holder,  but  not  signed  by  his  wife,  containing  full  covenants  of 
warranty,  while  it  will  thus  pass  the  reversiou,  will  not  estop  the 
grantor  from  claiming  an  estate  of  homestead  therein.^  And  this 
is  so  even  though  the  wife  join  in  the  deed  for  the  purpose  of 
releasing  her  dower,  if  there  are  no  apt  words  in  the  instrument 
releasing  the  right  of  homestead ;  since  the  provision  of  the 
statute^  that  no  conveyance  **  shall  be  valid  in  law  to  convey  or 
release  such  homestead,  unless  the  wife  shall  join  in  the  convey* 
ance,"  means  unless  she  shall  join  for  the  express  pui*pose  of  con- 
veying or  releasing  her  homestead.'  It  also  follows  that  an  action 
to  foreclose  the  husband's  sole  mortgage  of  the  homestead,  treat- 
ing it  as  a  mortgage  of  the  reversion,  is  maintainable.  A  judg- 
ment may  be  given  in  a  writ  of  entry  brought  for  this  purpose, 
and  formal  possession  given,  sufficient  to  bar  the  right  in  equity  to 
redeem  this  mortgage  after  the  expiration  of  three  years.  But 
such  entry  will  be  subject  to  the  full  enjoyment  of  the  homestead 
estate.^ 

3.   In  New  Hampshire. 

§  500.  Kature  of  the  Right  in  this  State  —  Inchoate  Home- 
stead not  assigrnahle.  —  In  New  Hampshire  it  is  said  that  the 
Homestead  Act  does  not  carve  out  of  the  real  property  occupied 
as  the  family  homestead  by  each  head  of  a  family  an  estate  of 
the  value  6f  $500,  distinct  from  the  residue  of  the  property, 
possessing  from  its  inception  the  quality  of  assignability,  either 
separately  or  in  connection  with  the  entire  property,  but  only 
creates,  for  the  mutual  benefit  of  the  husband,  wife,  and  minor 
children,  an  inchoate  right  of  homestead  of  that  value  in  every 
piece  of  real  property,  of  that  or  greater  value,  owned  and  occu- 
pied as  a  family  homestead ;  incapable  of  extinguishment  by  the 
sole  act  of  the  husband  and  father,  except  as  specially  provided 
in  the  act,  contingent  upon  the  occurrence  of  circumstances 
which  may  entitle  the  parties  in  whom  it  vests  to  demand  its 
enforcement ;   personal  to  them  until  perfected  by  the  actual 

^  Doyle  V.  Coburn,  supra;  Ck)xmor  v.  McMumy,  2  AUen,  202;  Castle  v.  Palmer,  6 
Allen,  404. 
s  Mass.  Stat  1857,  ch,  296,  2  6. 

*  Connor  v,  McMurray,  2  Allen,  202. 

*  Doyle  V.  Cobum,  6  Allen,  71. 
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separation  of  the  property  to  which  it  may  be  applied  from  the 
residue  of  the  estate ;  liable  to  be  waived  or  released  only  by  the 
joint  deed  of  the  husband  and  wife  duly  executed ;  but  no  more  as- 
signable to  a  third  person  as  an  available  right  in  the  hands  of  an 
assignee,  until  vested  in  some  specific  property,  than  a  married 
woman's  right  of  dower,  in  lands  of  which  her  husband  is  or  may 
be  seized,  can  be  conveyed  or  assigned  as  an  available  right  by 
her  during  the  life-time  of  her  husband.  The  husband  is  at 
liberty,  without  the  cooperation  of  the  wife,  to  mortgage  or  con- 
vey the  whole  of  the  property  in  which  the  homestead  .right 
exists,  subject  to  that  right,  precisely  as  he  may  mortgage  or 
convey  it  subject  to  the  right  of  dower ;  the  mortgagee  or  pur- 
chaser, under  such  deed  of  the  husband  alone,  will  hold  the  estate 
liable  to  the  assignment  of  a  homestead  of  the  value  of  $500 
therefrom,  whenever  demanded  by  the  husband  and  wife,  or  per- 
haps by  the  wife  alone,  or,  after  the  husband's  death,  by  the  wife 
or  minor  children,  unless  the  right  thereto  shall  have  been  waived 
or  released  by  the  husband  and  wife  in  the  mode  prescribed  by 
the  statute.^ 

§  501.  ninstratlon. — This  doctrine  is  illustrated  by  the  case 
of  Bennett  v.  Cutler,'  in  which  these  facts  appeared :  The  head 
of  a  family  executed  a  mortgage  of  his  homestead  to  secure  a 
debt,  but  his  wife  did  not  join.  Another  creditor  brought  suit 
and  levied  an  attachment  on  the  homestead  premises.  Then  the 
owner  of  the  homestead,  for  a  valuable  consideration,  conveyed 
the  equity  of  redemption,  and  his  wife  joined  in  the  deed.  The 
attaching  creditor  prosecuted  his  suit  to  judgment  and  had  the 
equity  of  redemption  sold  upon  execution.  After  the  convey- 
ance to  the  moitgagee  the  owner  and  his  family  abandoned  the 
premises.  The  court  held  that  the  conveyance  to  the  mortgagee 
of  the  equity  of  redemption  passed  no  title,  because  the  home- 
stead had  not  been  set  out,  and  was,  therefore,  not  assignable ; 
and  that  the  purchaser  at  the  sheriflf's  sale  took  the  equity  of 
redemption  freed  by  the  abandonment  of  the  homestead  right. 

§  502.    Husband's  Deed  estops  Husband,  Wife,  and  Children* 

1  Gunnison  v.  Twitchel,  88  K.  H.  72 ;  Atkinson  v.  Atkinson,  87  K.  H.  484. 
•  44  N.  H.  69. 
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— But,  although  the  right  of  homestead  is  not  extinguished  by 
a  deed  given  by  the  husband  without  the  concurrence  of  the 
wife,  yet  it  is  held  in  the  same  state  that  the  husband  is  estopped 
by  such  a  deed  from  claiming  anything  in  the  granted  premises.* 
And  not  only  is  the  husband  himself  estopped  by  his  own  deed, 
but  he  cannot  set  up  as  against  his  grantee  or  mortgagee  a  right 
of  homestead  as  existing  in  his  minor  children ;  because  such 
right  is  personal  to  them,  and,  even  if  pleaded  by  them  during  his 
life-time,  would  be  no  bar  to  a  writ  of  entry.    The  right  of  home- 
steady  before  the  same  has  been  set  out  and  assigned,  is  not  such 
an  estate  in  land — such  a  subsisting  legal  title  or  interest — as 
will  bar  a  writ  of  entry,  but  only  an  inchoate  right,  personal  to 
the  parties  in  whom  it  exists,  and  whose  existence  is  no  legal 
bar  to  such  an  action.     Its  existence  in  a  particular  individual 
gives  him  no  controlling  title  to  the  land,  as  against  the  general 
owner,  any  more  than  the  existence  of  a  possible  right  of  dower 
in  a  wife  before  the  death  of  her  husband  gives  her  such  a  title.' 
Nor  are  the  wife  or  minor  children  entitled,  during  the  life-time 
of  the  husband  and  father,  to  have  a  homestead  assigned  to  them 
against  the  covenants  of  his  deed,  even  where,  after  his  death, 
they  would  have  such  a  right.     **  The  wife,"  says  the  court,  *'  is 
in  law  identified  with  her  husband  ;  the  father  is  entitled  to  the 
services,  and  bound  to  maintain  his  minor  children;  and,  if  the 
wife  or  minor  children  are  entitled  to  a  homestead,  they  are  thus 
entitled  only  as  claiming  under  and  through  the  husband  and 

1  Fobs  v,  Strachn,  42  N.  H.  40,  opinion  by  Fowler,  J.  "A  party,"  said  the  court, 
'*  who  has  executed  a  deed  is  thereby  estopped  from  denying,  not  only  the  deed  itself^ 
but  every  fact  it  recites  and  every  covenant  it  contains.  The  defendant,  by  his  deed, 
among  other  things,  covenanted  that  he  had  good  right  and  lawfUl  authority  to  con- 
vey the  demanded  premises  to  the  plaintiff ;  he  is,  therefore,  estopped  to  deny  his  title 
to  those  premises,  as  well  as  his  grant  thereof  to  the  plaintiff.  Stow  v,  Wyse,  7  Conn. 
214 ;  Wilkinson  v.  Scott,  17  Mass.  249,  257 ;  KimbaU  o.  BhusdeU,  6  N.  H.  688 ; 
Thomdike  t?.  Norris,  24  N.  H.  464 ;  Wark  v.  Willard,  18  N.  H.  889 ;  Brown  v.  Man- 
ter,  21  N.  H.  628 ;  Jewell  v.  Porter,  81  N.  H.  84 ;  Johnson  v,  Goss,  decided  in  Merri- 
mack Adjourned  Term,  August,  1859,  but  not  reported.  The  grantor  in  a  deed 
with  general  warranty  acknowledging  a  consideration  paid  is  estopped  thereby  ft'om 
showing  a  want  of  title  in  himself.  Eveleth  v.  Crouch,  15  Mass.  807.  A  mortgageor 
is  estopped  from  denying  that  he  had  title  at  the  time  of  executing  the  same ;  nor  can 
he  set  up  title  in  a  stranger.  Barber  v,  Harris,  15  Wend.  615.  In  a  court  of  law  or 
equity  a  party  cannot  controvert  the  legal  effect  of  his  deed  of  record,  and  a  grantor 
is  estopped  to  deny  the  title  of  his  grantee.  Fennel  t».  Weyant,  2  Harr.  501 ;  Currier 
V,  Earl,  13  Me.  216;  White  v.  Patten,  24  Pick.  824;  Blake  v.  Tucker,  12  Vt  89. 

>  Foss  r.  Strachn,  42  N.  H.  40. 
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father,  by  virtue  of  his  title  to  the  demanded  premises.  But  the 
husband  and  father  is  estopped  by  his  deed  to  claim  anything  in 
the  homestead  premises.  The  general  doctrine  in  relation  to 
estoppels  is  well  establisheVl  —  that  they  bind,  not  only  the 
party,  but  his  privies,  and  all  who  claim  through  him.  To 
deny  the  homestead  right  to  the  husband  and  father  on  the 
ground  of  estoppel,  and  give  it  to  his  wife  or  minor  children, 
during  his  life-time,  would  practically  make  one  decision  neutral- 
ize the  other,  as  well  as  violate  the  long-settled  doctrine  of 
estoppels."* 

§  503.  But,  after  Husband's  Death*  Widow  may  have  Assigrn- 
ment.  — But,  after  the  death  of  the  husband,  the  widow  is  entitled 
to  demand  an  assignment  of  homestead  in  premises  conveyed  by 
the  sole  deed  of  the  husband,  which  sissignment  when  made  will 
vest  in  her  a  conditional  estate  for  life,  its  continuance,  it  is  said, 
depending  upon  the  condition  subsequent  that  she  continue  to 
occupy  it  as  her  homestead.* 

§  504.    This  Bight  not  impaired  by  Abandonment.  —  The 

rights  of  the  widow  are  not  impaired  by  the  fact  that  she  has  been 
compelled  by  ill-treatment  of  the  husband  to  abandon  him  and 
their  homestead  and  sue  for  a  divorce,  attd  that  she  was  so  living 
apart  from  him  pending  such  a  suit  at  the  time  of  his  death.  In 
such  a  case  the  court  says  that  the  rights  of  the  wife  '*  are  legally 
in  no  respect  different  from  what  they  would  have  been  had  her 
husband  conveyed  the  property  —  as  he  did — while  their  cohabita- 
tion continued,  and  they  had  subsequently  removed  together 
from  the  premises,  and  he  had  afterwards  died.  While  he  lived, 
she  continued  his  wife,  notwithstanding  the  separation ;  and 
upon  his  death  she  became  his  widow,  and,  as  such,  as  fully  and 
completely  entitled  to  all  her  just  rights  as  though  she  had  been 
properly  and  kindly  treated  by  him  while  living."'  Nor — to 
state  the  same  case  as  it  was  presented  on  demurrer  the  second 
time — are  the  homestead  rights  of  the  wife  impaired  by  the  fact 

1  Stracbn  v.  Foss,  42  N.  H.  47. 

*  Atkinson  v.  Atkinaon,  87  N.  H.  435,  opinion  by  Fowler,  J. ;  «.  c,  40  N.  H.  249. 

»  Ibid,,  87  N.  H.  486. 
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that  she,  of  her  own  wrong  and  without  any  sufficient  cause, 
abandoned  her  husband  and  refused  to  cohabit  with  him,  and 
abandoned  the  occupation  of  the  homestead  premises  from  a 
given  date  until  his  death.^  **  By  the  terms  of  the  statute,"  says 
the  court,  *'  no  conveyance  or  alienation  by  the  husband  alone 
can  operate  as  a  waiver  or  release  of  the  wife's  interest.  Such  a 
conveyance  may  put  a  stranger  in  actual  occupation  of  the  whole 
premises  occupied  as  a  homestead  against  the  wishes  and 
utmost  opposition  of  the  wife.  She  is  bound  by  duties  to  her 
husband  which  require  that  she  should  accompany  him  if  he 
chooses  to  change  his  residence.  She  has  no  effectual  means  of 
o[^osing  his  wishes  in  that  respect.  He  may,  of  course,  compel 
her  to  leave  the  homestead  he  has  sold,  and,  upon  his  death ,  she 
has  no  means  to  recover  possession  but  by  recourse  to  legal  pro- 
ceedings. If  her  idtimate  right  to  a  homestead  would  be  affected 
by  a  removal  thus  forced  upon  her,  the  husband  would  have  the 
power  to  put  an  end  to  her  interest  when  he  pleased,  and  the 
object  of  the  statute  would  be  defeated.  If  it  would  not,  it 
would  seem  that  no  mere  removal  would  operate  as  a  waiver  of 
her  right."  ^ 

§  505.  Continued.  —  The  language  of  these  two  opinions 
clearly  implies  that  a  sale  of  the  homestead  by  the  husband 
alone,  and  a  surrender  of  possession  by  him  to  his  grantee,  in 
which  suiTender  the  wife  is  compelled  to  acquiesce,  and  the  sub- 
sequent death  of  the  husband  while  he  and  the  family  are  out 
of  possession,  will  not  estop  his  widow  from  claiming  homestead 
in  the  granted  premises,  provided  the  family,  after  thus  aban- 
doning th«  hbmestead  so  conveyed  by  the  husband,  have  not 
acquired  a  new  one.  And  this  was  distinctly  held  in  a  case  de- 
cided as  late  as  1871.'  The  court  held  that  the  fact  that  the 
wife  was  compelled  during  the  husband's  life  to  remove  from 
the  homestead  premises,  which  he  had  moitgaged  without  her 
concurrence,  did  not  deprive  her  of  her  homestead  right  after  his 
death ;  nor  did  the  fact  that,  during  his  life-time,  the  husband 

1  Atkinson  v,  Atkinson,  40  N.  H.  249. 
'  Ibid,f  opinion  by  Bell,  C.  J. 
»  Wood  V.  Lord,  51  N.  H.  44S. 
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had  paid  rent  to  the  mortgagee.^  But,  if  the  husband  had  in 
fact  acquired  a  new  homestead  after  surrendering  the  old  one,  the 
widow  could  not  assert  a  homestead  right  in  the  latter.' 

§  506.  Husband's  Sale  of  Part  of  Homestead  concludes 
Widow.  —  Some  confusion  is  introduced  into  this  line  of  doctrine 
by  a  case'  in  which  the  view  is  expressed  that,  in  order  to  entitle 
the  widow  to  an  assignment  of  homestead  as  against  the  deed  of 
her  husband,  it  must  appear  that  the  premises  were  actually 
occupied  as  the  homestead  of  the  family  at  the  decease  of  the 
husband.  In  this  respect,  the  court  says,  the  right  of  homestead 
differs  from  that  of  dower.  The  right  of  dower  attaches  itself 
to  every  parcel  of  real  estate  to  which  the  husband  may  become 
entitled  during  the  continuance  of  the  marriage  relation,  and  the 
estate  which  may  be  claimed  and  assigned  to  the  wife  may  be  of 
unlimited  value ;  but  the  homestead  right  can  be  assigned  only  in 
one  estate,  and  its  value  cannot,  in  any  event,  exceed  the  limit 
prescribed  in  the  statute.  And,  where  there  is  a  statute  pro- 
viding that  no  release  or  waiver  of  the  homestead  shall  be  valid 
unless  made  by  deed  executed  by  the  husband  and  wife,  yet  it  is 
said  that  the  inchoate  right  of  the  wife  and  minor  children  in  an 
estate  occupied  as  a  homestead  must,  from  the  very  nature  of 
the  case,  cease  with  the  acquisition  of  a  new  homestead,  to  which 
the  exemption  must  afterwards  apply.  And,  on  the  same  prin- 
ciple, it  is  said  that  if  the  husband,  having  a  homestead  of  greater 
value  than  the  statutory  limit,  shall  dispose  of  a  part  of  it,  the 
reduced  estate  may  become  from  that  time  the  homestead,  if  it  is 
occupied  as  such,  and  the  statute  will  cease  to  apply  to  the  part 
80  sold.  And,  on  the  authority  of  Hoitt  v.  Webb,*  it  is  held 
that  the  husband  has  power,  without  consent  of  the  wife,  by  con- 
veying and  surrendering  possession  of  a  portion  of  the  homestead 
premises,  to  totally  extinguish  her  right  as  to  such  portion, 
although  the  remaining  portion,  still  occupied  as  a  homestead,  is 
thereby  reduced  below  the  statutory  limit  of  value ;  so  that,  after 

>  Wood  V,  Lord,  51  N.  H.  46i. 

*  Ibid, 

»  Horn  V.  Tufts,  89  N.  H.  478. 

*  86  N.  H.  166.  In  this  case  it  was  held  that  the  fact  that  the  house  and  lot  occupied 
by  the  husband  and  family  was  not  of  the  value  of  $500  does  not  change  the  aspect 
of  the  question.    This  fixes  the  limit  beyond  which  the  amount  exempted  shall  not 
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his  death,  the  wife  can  only  have  homestead  set  off  to  her  out  of 
such  diminished  premises.^  And  the  rule  thus  declared  is  held 
to  apply  not  only  to  a  sale  of  a  portion  of  the  homestead,  sepa- 
rated from  the  rest  and  marked  by  certain  limits,  but  also  to  an 
undivided  portion  thereof;  in  which  case  the  wife,  after  the  death 
of  the  husband,  will  only  be  entitled  to  homestead  out  of  what  is 
left  to  her  after  partition  with  the  husband's  grantee.' 

§  507.  Illustration.  —  Thus,  where  a  father,  without  the 
concurrence  of  his  wife,  deeded  to  their  married  daughter  an 
undivided  half  of  the  homestead  farm,  and  the  latter,  with  her 
husband,  moved  upon  the  same  and  occupied  it  in  common  with 
the  parents  until  the  death  of  the  father,  after  which  there  was 
a  partition  between  the  mother  and  daughter,  it  was  held  that, 
although  the  mother  had  received  dower  out  of  the  whole  farm, 
she  was  only  entitled  to  homestead  out  of  what  remained  to  her 
after  partition.'  The  husband  and  father,  in  the  language  of  the 
court,  had  a  right  to  dispose  of  his  homestead,  or  any  part  of  it ; 
and  if  he  retained,  or  afterwards  acquired,  a  new  homestead,  the 
purchaser  of  the  old  estate  would  hold  it  free  from  the  homestead 
claim.  As  he  could  sell  such  part  of  the  estate,  marked  by  such 
limits  as  be  chose,  so  he  might  sell  any  share  of  the  estate  that 
suited  his  convenience.  What  remained  was  still,  if  he  continued 
to  occupy  it,  his  home  —  the  family  homestead  of  his  family  — 
and  it  was  to  this  reduced  homestead  alone  that  the  statute 
applied.  The  deceased  having,  in  this  case,  conveyed  to  his 
daughter  one  undivided  half  of  what  had  been  his  homestead 
farm,  and  having  continued  to  occupy  the  other  half  as  his  own 
homestead,  the  right  of  his  wife  became  limited  to  that  half,  and 
she  could  claim  no  interest  in  the  part  thus  conveyed,  under  the 
statute  in  question.* 

extend,  but  it  does  not  require  that  the  property  exempted  shall  reach  that  sum,  nor 
that  other  property,  not  occupied  as  a  homestead,  shall  be  taken  to  make  up  the  value. 
If  a  person  chooses  to  occupy  a  homestead  of  less  value  than  $500,  and  to  rent  bis 
other  real  estate,  he  has  a  perfect  right  to  do  so,  but  other  property  cannot  be 
exempted. 

1  Horn  V.  Tufts,  89  N.  H.  478,  484,  opinion  by  Bell,  C.  J. 

»  Ibid, 

»  Ibid. 

*  Ibid. 
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4,    In  Vermont. 

§  508.  Terms  of  the  early  Statute.  —  The  early  homestead 
law  of  Vermont  was  couched  in  the  following  language :  *'  The 
homestead  of  every  housekeeper  or  head  of  a  family  residing  in 
this  state,  to  the  value  of  five  hundred  dollars  —  such  homestead 
consisting  of  a  dwelling-house,  out-buildings,  and  lands  appuile- 
nant,  occupied  by  such  person  as  a  homestead  —  and  the  yearly 
products  thereof,  shall  be  exempt  from  attachment  and  execution 
in  all  cases  where  the  contract  shall  be  made  or  the  cause  of  ac- 
tion shall  accrue  after  the  first  day  of  December,  A.  D.  1850, 
except  as  is  hereinafter  provided."  *  '*  If  any  such  housekeeper 
or  head  of  a  family  shall  decease,  leaving  a  widow,  his  home- 
stead, of  the  value  aforesaid,  shall  wholly  pass  to  his  widow  and 
children,  if  any  there  be,  in  due  course  of  descent,  without  being 
subject  to  the  payment  of  the  debts  of  the  deceased,  unless  made 
specially  chargeable  thereon,  or  for  taxes  assessed  thereon  ;  and 
the  Probate  Court  shall  appoint  three  commissioners,  if  neces- 
sary, to  set  out  to  such  widow,  or  to  such  widow  and  children, 
such  homestead." '  **  Such  homestead  shall  not  be  alienated  or 
mortgaged  by  the  owner  thereof,  if  a  married  man,  except  bj*^  the 
joint  deed  of  such  husband  and  wife,  executed  and  acknowledged 
in  the  manner  provided  for  the  conveyance  of  the  lands  of  mar- 
ried women  ;  provided,  however,  that  such  husband  may,  without 
the  consent  of  his  wife,  mortgage  such  homestead,  at  the  time  of 
the  purchase  thereof,  for  the  payment  of  the  purchase-money." 
**  Such  homestead  shall  be  subject  to  attachment  and  execution 
upon  any  contract  that  may  be  made,  and  for  all  matters  and 
causes  of  action  which  may  accrue  previous  to,  or  at  the  time  of, 
the  purchase  of  such  homestead."' 

§  509.  Nature  of  the  Right  thus  conferred.  —  It  is  said  that 
the  homestead  right  conferred  by  this  statute  *'  is  a  right  to  be 
set  out  of  the  estate  of  the  husband  or  head  of  the  family,  and 
is  treated  as  an  exemption  of  so  much  of  his  estate  as  is  included 
within  it,  for  the  benefit  of  his  widow  and  minor  children,  after 

1  Stat  Yt.  1S49,  Ko.  20,  2  1 ;  Gomp.  Stat  1S50,  p.  890,  {  L 
•  Ibid.,  I  4. 
»  Ibid.,  i  6. 
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his  death,  the  wife  can  only  have  homestead  set  off  to  her  out  of 
such  diminished  premises.^  And  the  rule  thus  declared  is  held 
to  apply  not  only  to  a  sale  of  a  portion  of  the  homestead,  sepa- 
rated from  the  rest  and  marked  by  certain  limits,  but  also  to  an 
undivided  portion  thereof;  in  which  case  the  wife,  after  the  death 
of  the  husband,  will  only  be  entitled  to  homestead  out  of  what  is 
left  to  her  after  partition  with  the  husband's  gi*antee.' 

§  507.  Ulustration.  —  Thus,  where  a  father,  without  the 
concurrence  of  his  wife,  deeded  to  their  married  dauirhter  an 
undivided  half  of  the  homestead  farm,  and  the  latter,  with  her 
husband,  moved  upon  the  same  and  occupied  it  in  common  with 
the  parents  until  the  death  of  the  father,  after  which  there  was 
a  partition  between  the  mother  and  daughter,  it  was  held  that, 
although  the  mother  had  received  dower  out  of  the  whole  farm, 
she  was  only  entitled  to  homestead  out  of  what  remained  to  her 
after  partition.^  The  husband  and  father,  in  the  language  of  the 
court,  had  a  right  to  dispose  of  his  homestead,  or  any  part  of  it ; 
and  if  he  retained,  or  afterwards  acquired,  a  new  homestead,  the 
purchaser  of  the  old  estate  would  hold  it  free  from  the  homestead 
claim.  As  he  could  sell  such  part  of  the  estate,  marked  by  such 
limits  as  he  chose,  so  he  might  sell  any  share  of  the  estate  that 
suited  his  convenience.  What  remained  was  still,  if  he  continued 
to  occupy  it,  his  home  —  the  family  homestead  of  his  family  — 
and  it  was  to  this  reduced  homestead  alone  that  the  statute 
applied.  The  deceased  having,  in  this  case,  conveyed  to  his 
daughter  one  undivided  half  of  what  had  been  his  homestead 
farm,  and  having  continued  to  occupy  the  other  half  as  his  own 
homestead,  the  right  of  his  wife  became  limited  to  that  half,  and 
she  could  claim  no  interest  in  the  part  thus  conveyed,  under  the 
statute  in  question.^ 

extend,  but  it  does  not  require  that  the  property  exempted  shall  reach  that  sum,  nor 
that  other  property,  not  occupied  as  a  homestead,  shall  be  taken  to  make  up  the  value. 
If  a  person  chooses  to  occupy  a  homestead  of  less  value  than  $600,  and  to  rent  his 
other  real  estate,  he  has  a  perfect  right  to  do  so,  but  other  property  cannot  be 
exempted. 

1  Horn  V.  Tufts,  89  N.  H.  478,  484,  opinion  by  BeU,  C.  J. 

«  Ihid. 

»  IHd. 

*  Ibid. 
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4.    In  Vermont. 

§  508.  Terms  of  the  early  Statute.  —  The  early  homestead 
law  of  Vermont  was  couched  in  the  following  language :  **  The 
homestead  of  evei-y  housekeeper  or  head  of  a  family  residing  in 
this  state,  to  ^he  value  of  five  hundred  dollars  —  such  homestead 
consisting  of  a  dwelling-house,  out-buildings,  and  lands  appuile- 
nant,  occupied  by  such  person  as  a  homestead  —  and  the  yearly 
products  thereof,  shall  be  exempt  from  attachment  and  execution 
in  all  cases  where  the  contract  shall  be  made  or  the  cause  of  ac- 
tion shall  accrue  after  the  first  day  of  December,  A.  D.  1850, 
except  as  is  hereinafter  provided."  *  **  If  any  such  housekeeper 
or  head  of  a  family  shall  decease,  leaving  a  widow,  his  home- 
stead, of  the  value  aforesaid,  shall  wholly  pass  to  his  widow  and 
children,  if  any  there  be,  in  due  course  of  descent,  without  being 
subject  to  the  payment  of  the  debts  of  the  deceased,  unless  made 
specially  chargeable  thereon,  or  for  taxes  assessed  thereon  ;  and 
the  Probate  Court  shall  appoint  three  commissioners,  if  neces- 
sary, to  set  out  to  such  widow,  or  to  such  widow  and  children, 
such  homestead."  *  **  Such  homestead  shall  not  be  alienated  or 
mortgaged  by  the  owner  thereof,  if  a  married  man,  except  by  the 
joint  deed  of  such  husband  and  wife,  executed  and  acknowledged 
in  the  manner  provided  for  the  conveyance  of  the  lands  of  mar- 
ried women  ;  provided,  however,  that  such  husband  may,  without 
the  consent  of  his  wife,  mortgage  such  homestead,  at  the  time  of 
the  purchase  thereof,  for  the  payment  of  the  purchase-money." 
**  Such  homestead  shall  be  subject  to  attachment  and  execution 
upon  any  contract  that  may  be  made,  and  for  all  matters  and 
causes  of  action  which  may  accrue  previous  to,  or  at  the  time  of, 
the  purchase  of  such  homestead."* 

§  509.  Nature  of  the  Bisrbt  thus  conferred.  —  It  is  said  that 
the  homestead  right  conferred  by  this  statute  «*  is  a  right  to  be 
set  out  of  the  estate  of  the  husband  or  head  of  the  family,  and 
is  treated  as  an  exemption  of  so  much  of  his  estate  as  is  included 
within  it,  for  the  benefit  of  his  widow  and  minor  children,  after 

1  Stat  y L  1849,  No.  20,  2  1 ;  Gomp.  Stat  1860,  p.  890,  {  L 
•  IHd.,  I  4. 
»  Ibid.,  I  6. 
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his  decease.  It  does  not  become  a  fixed  aud  a  definite  estate  in 
the  land  until  it  is  ascertained  and  set  out.  Before  it  is  ascer- 
tained and  set  out  it  is  nothing  more  than  a  contingent  or  inchoate 
right  —  a  conditional  lien  or  incumbrance  —  upon  the  title  or 
estate  of  the  husband  in  favor  of  his  wife  and  minor  children."^ 

I  McClary  v,  Bizby,  86  Yt.  260;  Howe  v.  Adams,  28  Yt  541 ;  Davis  v.  Andrews, 
80  Yt  678 ;  Jewett  v.  Brock,  82  Yt  65.  In  Howe  v,  Adams  the  nature  of  the  estate 
or  privilege  thus  created  received  a  very  clear  and  satisfactory  discussion.  *'The 
homestead  law,'*  said  the  eminent  judge  who  delivered  the  opinion,  "  does  not  vest  any 
title  in  the  wife  of  the  householder  as  to  the  homestead.  It  is  at  most  but  a  negative 
which  she  has  upon  the  conveyance.  The  consent  by  deed  is  indispensable  to  the  full 
effect  of  the  conveyance.  This  must  be  by  deed  jointly  with  her  husband.  When 
that  is  obtained,  the  conveyance  becomes  effectual  from  the  first  It  is  much  like  a 
right  of  dower  at  common  law,  which  the  wife  could  only  bar  by  joining  in  the  con- 
veyance in  a  prescribed  form.  But  she  had  no  existing  title,  and  the  conveyance  of 
the  husband  was  good  as  to  everything  but  the  contingent  right  of  the  wife.  And 
this  right  of  dower  she  could  not  convey  to  any  one  but  the  grantee,  unless  she  sur- 
vived her  husband,  or  until  after  his  death.  And  i(  subsequent  to  the  deed  of  the 
husband,  she  joined  in  barring  her  dower,  the  deed  of  the  husband  thus  becomes 
effectual  as  from  the  beginning.  Now,  this  homestead  interest  being  an  incumbrance 
upon  the  title  for  the  purpose  of  effecting  a  particular  object —  the  support  and  main- 
tenance of  the  family  in  its  home — whenever  the  purpose  of  the  statute  is  effected  in 
any  other  mode,  as  by  the  husband  procuring  another  homestead,  this  incumbrance, 
or  obstruction,  to  the  full  operation  of  the  former  conveyance,  ceases  without  any 
release  of  the  wife.  This  shows  very  clearly  that  no  other  person  ought  to  be  allowed 
to  assert  this  right  of  the  wife,  either  in  her  behalf  or,  as  in  the  present  case,  for  their 
own  purposes.  I  take  it  to  be  too  obvious  to  require  aigtunent  that  one  family  can- 
not have  more  than  one  homestead  at  the  same  time ;  and  that  when  a  new  home- 
stead is  obtained  the  former  one  ceases.  It  is,  then,  a  sort  of  lien  or  mortgage  upon 
the  estate  of  the  husband  in  favor  of  his  wife,  and  nothing  more ;  and  when  another 
one  is  obtained  it  operates  as  an  extinguishment  or  release.  Now,  it  is  well  settled 
that  an  interest  of  this  kind  in  land  is  not  the  subject  of  a  levy  even  in  favor  of  the 
creditors  of  the  mortgageor,  or  person  in  whose  power  the  lien  exists,  much  less  of 
any  other  one.  The  reason  is  that  it  is  not  a  fixed,  definite  estate  in  the  land,  capable 
of  appraisal  and  separation  to  the  creditor  in  the  execution,  but  is  constantly  liable  to 
variation,  and  to  be  defeated  altogether  by  matters  not  of  record,  or  b}'  deed,  but  rest- 
ing altogether  in  oral  evidence.  So,  in  the  present  case,  all  the  grantor  had  to  do  to 
render  his  deed  of  the  10th  of  February  effectual  was  to  procure  another  homestead. 
It  then  becomes  effectual  in  spite  of  every  one.  But  suppose  he  does  this  while  the 
levy  is  progressing,  or  the  day  after  the  levy — is  not  the  lien  removed  as  effectually  as  if 
it  were  done  the  day  before?  It  seems  to  me  absurd  to  treat  this  mere  lien  of  the 
wife  as  a  definite  estate  which  may  be  attached  or  levied  upon  by  the  husband's  credit- 
ors. It  has  been  compared  to  her  right  of  dower  at  common  law,  but  it  is  really  v.  • 
ferior  to  that  in  one  sense,  inasmuch  as  it  is  not  in  the  power  of  the  husband  to 
extinguish  that  right,  while  he  may  extinguish  this  at  any  moment,  if  he  choose. 
And,  like  the  right  of  dower  at  common  law,  this  also  becomes  a  fixed  estate  in  the 
wife  and  family  after  the  decease  of  the  husband.  There  is,  too,  one  contingency  in 
r^ard  to  the  homestead  interest,  where  it  exists  in  gross  after  it  is  set  out  by  a  cred- 
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The  interest  of  the  wife  in  the  homestead  premises  is  said  to  re- 
semble dower  at  common  law.  The  exchisive  right  of  control, 
occupancy,  and  possession  remains  in  the  husband,  and  all  the 
benefits  belong  to  him,  and  may  be  disposed  of  by  him  at  his 
pleasure  during  the  coverture.  He  may  convey  the  possession 
during  his  life-time  to  a  third  party,  and  the  wife  cannot  assert 
her  right  until  after  his  death.*  Therefore,  a  mortgage  of  the 
homestead  which  contained  the  expression,  **  saving  always  the 
homestead  exemption  in  the  same,"  has  been  held  to  reseive  only 
the  contingent  right  of  homestead  which  the  wife,  after  the  death 
of  her  husband,  might  set  up  in  the  premises  conveyed,  and  not 
to  reserve  any  portion  of  the  premises  to  the  husband.^  A  con- 
veyance by  the  husband  alone  vested  in  the  grantee  a  title  supe- 
rior to  that  of  a  creditor  subsequently  levying,  whose  demand 
accrued  before  the  taking  effect  of  the  homestead  law,  and,  hence, 
was  superior  to  the  right  of  homestead.* 

§  510.  Terms  of  the  later  Statute.  —  Since  these  early  de- 
cisions touching  the  homestead  right  in  Vermont,*  the  statute  of 
that  state  relating  to  conveyances  of  the  homestead  has  been  ma- 

itor  levTisg  upon  the  other  portion  of  the  estate :  for  if,  after  this,  the  husband  do 
obtain  another  homestead,  any  ofi^his  creditors  may  doubtless  levy  upon  his  former 
homestead,  not  as  a  homestead,  but  as  land  belonging  to  the  husband,  by  settitig  out 
another  homestead,  if  the  land  is  still  connected.  The  statute  in  regard  to  the  home- 
stead requires  that  it  should  be  occupied  as  such,  or  seems  to  require  that,  in  order 
to  its  creation,  or,  possibly,  even  continuance.  And,  if  so,  it  is  not  very  obvious  how 
this  provision  of  the  statute  can  be  dispensed  with.  It  seems  very  obviously  not  to 
have  been  the  purpose  of  the  Legislature  to  give  even  a  married  man  a  homestead 
interest  for  the  benefit  of  his  wife  and  family  as  against  his  creditors,  unless  he  were 
a  householder  and  occupied  it  as  a  homestead  in  the  first  instance ;  for  the  terms  of 
the  act  are  very  specific — *  occupied  by  such  person  as  a  homestead,  and  the  yearly 
products  thereof  shall  be  exempt  from  attachment  and  execution  *  —  and  how  the 
interest  can  be  continued  without  occupation,  some  have  questioned.  If  the  debtor 
choose  to  board,  or  to  reside  in  a  hired  house,  or  for  any  other  reason  does  not  choose 
to  occupy  the  homestead,  and  permanently  breaks  up  his  occupancy,  it  is  supposed 
by  some  that  the  interest  ceases.  But  I  do  not  profess  myself  prepared  to  adopt  this 
latter  view  at  present;  of  the  former  views  we  entertain  no  doubt."  Howe  v.  Adams, 
28  Vt  644,  opinion  by  Redfleld,  C.  J. 

»  Howe  V,  Adams,  28  Vt.  641 ;  Davis  v.  Andrews,  30  Vt.  678;  Jewett  v.  Brock,  32 
Vt.  66. 

'  Jewett  V,  Brock,  supra* 

•  Howe  V.  Adams,  supra. 

*  Howe  V,  Adams,  supra;  Davis  v.  Andrews,  supra;  Jewett  v.  Brock,  supra. 
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terially  changed,  so  that  it  now  reads  as  follows:  **No  home- 
stead, nor  any  interest  therein,  shall  be  conveyed  by  the  owner 
thereof,  if  a  married  man,  except  by  way  of  mortgage  for  the 
purchase-money  thereof,  given  at  the  time  of  such  purchase, 
unless  the  wife  of  such  mariied  man  joins  in  the  execution  and 
acknowledgment  of  such  conveyance,  as  in  case  of  the  convey- 
ance of  lands  of  married  women ;  and  every  conveyance  thereof 
not  so  made  and  acknowledged,  or  of  any  interest  therein,  shall 
be  wholly  inoperative  so  far  only  as  shall  relate  to  the  home- 
stead provided  for  in  this  chapter."  * 

§  511 .   Effect  of  this  Statute  —  Husband's  sole  Deed  void.  — 

Since  this  statute,  a  deed  or  mortgage  of  the  homestead,  in 
which  the  wife  does  not  join,  is  held  absolutely  void.  The  hus- 
band has  no  capacity  to  make  such  a  deed,  and  the  title  to  the 
estate  remains  as  if  no  deed  were  executed.  Such  a  deed  being 
absolutely  void,  the  grantor  therein  is  not  estopped  by  it  from 
setting  up  a  homestead  interest  in  the  premises  conveyed  ;*  since 
it  is  an  essential  element  of  the  doctrine  of  estoppel  by  deed 
that  the  deed  itself  which  is  claimed  to  work  the  estoppel  should 
be  a  valid  instrument.'  Thus,  where  the  husband,  without  the 
joining  of  the  wife,  executed  a  mortgage  on  the  homestead,  and 
the  mortgagee  assigned  it  to  another,  and  the  assignee  obtained 
a  decree  of  foreclosure,  and  thereafter  a  writ  of  possession,  it  was 
held  that  the  husband  might  maintain  a  bill  in  equity  to  arrest 
the  threatened  dispossession,  and  that  his  wife  and  children  were 
properly  joined  with  him  as  parties  to  the  bill.* 

5.   In  Odlijbmia. 

§  513.    The  Homestead  an  Estate  of  Joint  Tenancy. — The 

conflict  on  this  subject  in  the  California  cases  cannot  be  understood 
without  digressing  sufficiently  to  state  the  doctrine  of  joint  tenancy 
with  reference  to  the  homestead  estate  which  early  obtained  in 
that  state,  and  was  then  denied,  and  finally  r^enacted  by  statute. 

>  Gen.  Stat  Vt  1868,  p.  457,  {  10. 
«  AbeU  V.  Lathrop,  47  Vt  875,  880. 

*  IHd,;  Chandler  o.  Ford,  8  Ad.  <&E.  649;  Housatonic  Bank  v.  Martin,  1  Mete 
294;  Big.  on  Estop.  288,  598. 

*  Abell  V.  Lathrop,  supra, 
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The  Supreme  Court  of  California  in  an  early  case  said  that  *'a8 
soon  as  a  place,  by  the  occupancy  in  good  faith  of  the  family 
acquires  the  character  of  a  homestead,  the  nature  of  the  estate 
becomes  changed,  without  reference  to  the  manner  in  which  the 
title  to  the  property  originated,  whether  it  was  the  separate 
estate  of  either  husband  or  wife,  or  the  common  property  of 
both.  It  is  turned  into  a  sort  of  joint  tenancy,  with  the  right  of 
sui-vivorship,  at  least  as  between  husband  and  wife,  and  this 
estate  cannot  be  altered  or  destroyed,  except  by  the  concurrence 
of  both  in  the  manner  provided  by  law.^  This  view  was  reiter- 
ated in  several  subsequent  cases.*  The  consequences  which 
flowed  from  this  principle  will  be  fully  stated  under  the  proper 
heads,'  but  will  be  briefly  mentioned  here.  It  prevented  a  con- 
veyance of  the  homestead,  void  under  the  statute  because  the 
wife  did  not  join,  from  becoming  validated  by  a  subsequent 
removal  from  the  premises  by  the  husband  and  wife.*  It  affected 
the  statute  of  descents  in  so  far  that,  on  the  death  of  the  hus- 
band, the  widow  took  the  homestead  by  survivorship,  and  it  was 
not  distributable  as  common  property ; "  and  it  did  not  constitute 
any  portion  of  the  assets  of  the  deceased  husband  subject  to 
administration.^ 

§  514.  This  Doctrine  denied  in  later  Cases.  —  Thus  stood 
the  law  in  California  until  1859,  when  the  Supreme  Court  of  that 
state  declared  that  the  doctrine  of  Taylor  v.  Hargous,  as  to  the 
joint  estate  of  husband  and  wife  in  the  homestead  with  the  right 
of  survivorship,  had  never  met  the  approbation  of  the  profession, 
and  was  not  warranted  by  any  language  of  the  Constitution  or 
the  statute.  *'  There  is  nothing,"  said  the  court,  "  in  the  nature 
of  the  homestead  right  or  privilege  which  justifies  its  designation 
as  such  an  estate.  The  right  or  privilege  has  no  single  feature 
resembling  a  joint  tenancy.     The  estate  rests  where  it  existed 

*  Taylor  v.  Hargoas,  4  Cal.  278,  opinion  by  Heydenfeldt,  J. 

*  Poole  V,  Gerrard,  6  Cal.  71 ;  Bevalk  v.  KrsBmer,  8  Gal.  66,  78 ;  Buchanan's  Estate, 
8  Gal.  507,  609;  Tompkins'  Estate,  12  GaL  114, 126. 

»  Infra,  \\  517,  518 ;  post,  {  691. 

*  Talyor  v.  Hargous,  4  Gal.  268. 

*  Buchanan's  Estate,  8  Gal.  507. 

*  Tompkins*  Estate,  12  Gal.  114, 125. 
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before  the  premises  were  appropriated  as  a  homestead.  The 
appropriation  of  them  confers  a  right  upon  the  wife  to  insist  that 
their  character  as  a  homestead  shall  continue  until  she  consents 
to  the  alienation,  or  another  homestead  is  provided,  or  they  are 
otherwise  abandoned.  The  wife,  if  surviving  her  husband,  takes 
the  homestead,  not  by  virtue  of  any  right  of  survivorship  arising 
from  the  alleged  joint  tenancy,  but  as  property  set  apart  by  law 
from  her  husband's  estate  for  her  benefit  and  that  of  his  children, 
if  there  be  any,  in  the  same  way  other  property  exempt  from 
forced  sale  is  set  apart  to  her."  ^ 

§  515.  But  reenacted  by  Statute.  —  The  first  Legislature 
which  met  in  Califoiiiia  after  the  decision  of  the  two  cases  last 
named,  refinacted  the  rule  of  the  former  decisions  by  a  statute 
which  declared  that,  **  from  and  after  the  filing  of  the  record  of  the 
said  declaration  [of  homestead] ,  the  husband  and  wife  shall  be 
deemed  to  hold  said  homestead  as  joint  tenants  ;  and  all  homesteads 
heretofore  appropriated  and  acquired  by  husband  and  wife,  under 
the  act  to  which  this  is  amendatory,  shall  be  deemed  to  be  held  by 
such  husband  and  wife  in  joint  tenancy."*  The  4th  section  of 
the  same  statute  provided  that  **  the  homestead  ♦  •  •  shall, 
upon  the  death  of  either  husband  or  wife,  be  set  apart  by  the 
Probate  Court  for  the  benefit  of  the  surviving  husband  or  wife 
and  his  own  legitimate  children."*  But  in  1862  this  statute 
was  so  amended  as  to  provide  that  **  the  homestead  property 
*  *  *  shall,  upon  the  death  of  either  the  husband  or  wife, 
vest  absolutely  in  the  survivor,  and  be  held  by  the  survivor  as 
fully  and  amply  as  the  same  was  held  by  them,  or  either  of  them, 
immediately  preceding  the  death  of  the  deceased."* 

'  Gee  V.  Moore,  14  Cal.  472,  477,  opinion  by  Field,  C.  J. ;  reaffirmed  in  Guiod  v. 
Guiod,  14  Cal.  506,  in  Bowman  v.  Norton,  16  Cal.  218,  and  in  Brennan  o.  Wallace,  25 
Cal.  114. 

*  Stat  Cal.  1860,  p.  811,  2  1 ;  Hittell's  Gen.  Laws  Cal.,  {  8541.  This  statute  has 
been  reenacted  in  Nevada  and  Idaho.  Comp.  Laws  Kev.,  ed.  of  1878,  pp.  60,  61 ; 
Stat.  1865,  p.  225;  Gen.  Laws  Idaho  1864-5,  p.  575. 

»  Ibid, 

*  Stat.  Cal.  1862,  p.  519,  J  2.    The  corresponding  provision  of  the  present  Civil  Code,  • 
enacted  March  21,  1872,  is  as  follows:   "From  and  after  the  time  the  declaration  is 
filed  for  record  the  land  therein  described  is  a  homestead ;  and,  if  the  declaration  was 
made  bv  a  married  person,  the  land  is  thereafter  by  the  spouses  held  in  joint  tenancy, 
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§  516.  Subsequent  Views  of  the  Court.  —  In  1868  the  Cali- 
fornia court  again  bestowed  upon  the  question  an  elaborate 
consideration,  in  the  course  of  which  it  was  said :  **  There  is  no 
occasion  to  discuss  at  large  the  question  as  to  whether  the  estate 
of  the  husband  and  wife  is  exactly  the  same  in  all  respects,  and 
with  all  the  incidents  of  a  joint  tenancy,  in  the  technical  sense  of 
the  term,  as  used  in  the  common  law,  or  whether  the  term 
'joint  tenancy*  is  the  best  that  could  be  chosen  to  express  the 
intention  of  the  legislators.  But  we  do  not  perceive  why  the 
character  of  the  right,  as  defined,  does  not  substantially  approach 
very  near  a  joint  tenancy,  although  not  created  in  precisely  the 
same  way,  even  if  not  a  technical  joint  tenancy  at  common  law. 
In  the  homestead  estate,  most  of  the  unities  of  the  joint  tenancy 
are  found ;  for  it  is  created  by  the  same  instrument  and  at  the  same 
time.  The  homestead  right  and  the  joint  interests  are  created  by 
the  executing,  acknowledging,  and  recording  of  the  declaration. 
The  new  character  of  the  estate,  with  its  new  incidents,  commences 
at  that  moment,  and  the  new  rights  vest  in  both  parties  at  the  same 
time.  So  far  as  the  homestead  right  is  concerned,  *  they  have  one 
and  the  same  interest,  accruing  by  one  and  the  same  conveyance 
(or  act),  commencing  at  one  and  the  same  time,  and  held  by  one 
and  the  same  undivided  possession.'  If  the  husband  controls  the 
property  during  the  coverture,  it  is  not  because  he  has  a  greater, 
more  valuable,  or  different  interest  in  the  homestead  from  that  of 
the  wife,  but  because  the  law  has  made  him  the  head  of  the 
household  and  devolved  upon  him  the  duty  of  management,  not 
for  his  own  interest  merely,  but  for  the  joint  benefit  of  both. 
And  since  the  amendment  of  1862,  the  right  of  survivorship, 
the  grand  incident  of  joint  tenancy,  is  added.  The  main 
substantial  difference  now  seems  to  be  the  want  of  power  in  one 
of  the  parties  to  sever  the  tenancy,  or  convey  at  all,  without  the 
concurrence  of  the  other  in  the  mode  prescribed.  But,  however 
this  may  be,  there  is  a  joint  interest  in  the  homestead  —  a  joint 
holding,  if  not  a  technical  joint  tenancy.  The  Legislature  did 
not  adopt  the  provision  that  the  <  husband  and  wife  shall  be 

and  on  the  death  of  either  of  the  spouses,  and  subject  to  no  other  liability  than  such 
as  exists,  or  has  been  created  under  the  provisions  of  this  title,  it  descends  to,  and  the 
title  at  once  vests  in,  the  survivor."    Cal.  Civil  Code,  2  1266. 
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deemed  to  hold  the  homestead  as  joint  tenants'  without  some 
object,  and  the  term  *  joint  tenants '  was  used  as  best  adapted  to 
express  that  object.  They  did  not  intend  to  use  a  meaningless 
phrase  to  be  attended  by  no  consequences."  ^ 

§  517.  The  resultiiifir  Doctrine.  —  The  resulting  doctrine  of 
the  California  court  is  that  ^'  there  is  a  joint  estate  or  interest 
in  the  homestead  vested  in  the  husband  and  wife,  which  can  only 
be  divested  by  the  concurrent  act  of  the  husband  and  wife,  so 
long  as  she  continues  a  resident  of  the  state,  and  that  this  in- 
terest can  no  more  be  affected  without  her  concurrence  in  the 
mode  prescribed,  than  the  ordinary  estates  in  the  land  of  others 
without  the  concurrence  of  the  paities  holding  them."  The 
husband  cannot,  therefore,  by  his  act  alone,  extend  the  time  for 
commencing  an  action  under  the  statute  of  limitations.  Accord- 
ingly, the  execution  of  a  new  note  and  mortgage  by  the  husband 
alone,  in  place  of  a  prior  mortgage  given  on  the  homestead  be- 
fore the  declaration  of  homestead  was  filed,  did  not  continue  the 
old  mortgage  in  life  beyond  the  time  when  it  would  otherwise 
have  been  banned  by  the  statute  of  limitations.  By  the  terms  of 
the  statute  ^  the  subsequent  mortgage  was  **  not  valid  or  effectual 
for  any  purpose  whatever ; "  and  the  statute  means  what  it  says.' 

• 

§  518.  Sale  of  Reversion  after  Termination  of  Homestead 
Estate.  —  But  there  is  good  authority  for  holding  that  the  word 
void  used  in  a  statute,  even  when  strengthened  by  an  adverb, 
may  be  understood  as  meaning  voidable  merely.  The  books  ex- 
hibit frequent  decisions  thus  limiting  the  meaning  of  this  word. 
Such  decisions,  said  Parker,  C.  J.,  ^'  are  founded  in  good  sense 
and  reason,  and  confotm  to  the  intentions  of  the  Legislature  in 
their  use  of  the  term."*  Thus,  by  a  statute  of  Massachusetts 
of  1783,  all  mortgages  on  usurious  considerations  were  declared 
to  be  utterly  void;  and  yet  the  Supreme  Judicial  Court  of  that 
state  held  that  such  a  mortgage  was  void  only  as  against  the 
estate  of  the  mortgageor,  and  those  who  might  lawfully  hold  the 

1  Barber  v.  Babel,  36  Cal.  16,  opinion  by  Sawyer,  0.  J. 
«  CaL  Act  1862,  p.  519,  {  1. 
*  Barber  v.  Babel,  86  Cal.  11. 
«  Smith  V.  Sazton,  6  Pick.  486. 
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estate  under  him,  and  that  a  purchaser  of  a  mere  equity  of  re- 
demption could  not  avoid  the  mortgage  for  usury.*  Quoting  these 
decisions,  and  applpng  this  principle  of  construction,  the  Supreme 
Court  of  California,  in  the  leading  case  in  which  it  denied  that 
the  homestead  was  an  estate  of  joint  tenancy,  announced  the 
principle  —  which,  perhaps,  none  of  the  cases  deny  —  that  the 
husband's  absolute  power  of  alienation  is  only  restrained  so  far 
as  may  be  necessary  for  the  protection  of  the  homestead,  and  no 
further ;  but  deduced  therefrom  the  conclusion  that  the  husband's 
sole  deed  of  his  family  homestead  passes  the  title  subject  to  the 
right  of  hin^self  and  wife  to  enjoy  and  use  the  premises  as  their 
homestead  until  another  homestead  should  be  acquired,  or  until 
their  character  as  such  homestead  was  otherwise  gone.^  A  sub- 
sequent case  strengthened  this  doctrine  by  holding  that,  where 
the  husband  had  aliened  the  homestead  without  the  wife's  consent, 
and  surrendered  possession  of  it  to  his  alienee,  the  wife  could  not 
maintain  a  suit  for  it  in  her  own  name,  her  husband  not  con- 
senting thereto ;  the  court  broadly  announcing  the  doctrine  that 
the  wife  has  no  interest  in  the  homestead  which  she  can  enforce 
against  her  husband's  consent.'  Another  important  result  of  this 
doctrine  was  that,  where  the  husband  had  aliened  the  family 
homestead  by  his  sole  deed,  he  retained  no  interest  therein  such 
as  he  could  afterwards  convey  by  deed  absolute  to  another  party ; 
he  retained  only  the  homestead  immunity  —  a  mere  exemption 
from  dispossession  —  and  this,  as  elsewhere  seen,  is  not  such  an 
interest  in  land  as  is  capable  of  alienation.^  An  alienation  of  the 
homestead,  then,  by  the  joint  deed  of  husband  and  wife,  after  it 
had  been  previously  aliened  to  a  different  party  by  the  husband's 
sole  deed,  was  operative  only  as  a  general  abandonment  of  the 
homestead  ;  it  offered  possession  to  the  person  having  the  prior 
right.  If  the  first  deed  was  a  mortgage,  the  mortgageor's  residu- 
ary interest  would  pass  to  the  second  grantee  subject  thereto.* 

1  Green  v,  Kemp,  18  Mass.  615. 

s  Gee  V.  Moore,  14  Cal.  476;  followed  in  McQuade  v.  Whaley,  81  Cal.  588;  recog^ 
nized  in  Brooks  r.  Hyde,  87  Cal.  878-4. 

*  Guiod  V.  Guiod,  14  Cal.  606. 

*  Supray  i  452. 

>  Bowman  o.  Norton,  16  Cal.  219. 
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Nor  was  such  a  mortgage  impaired  by  act  of  a  court  of  insolvency 
in  setting  apart  to  the  moi*tgageor  the  mortgaged  premises  as  his 
homestead,  under  an  insolvent  law  which  expressly  preserved 
hona^fide  mortgages  and  liens.*  Another  application  of  this  doc- 
trine was  that,  if  a  husband  and  wife  acquired  a  homestead  under 
the  act  of  1851,  and  the  husband  alone  executed  a  convevance  of 
the  property,  and  then  died  before  the  time  expired  for  making 
and  recording  a  declaration,  as  required  by  the  acts  of  1860  and 
1861,^  and  no  such  declaration  was  made  and  recorded  by  his 
widow,  upon  the  expiration  of  the  prescribed  time  in  the  latter 
act  for  making  the  same,  the  grantee  became  entitled  to  pos- 
session.' 

6.   In  GeorgiOb. 

§  520.  Dedication  of  the  Homestead  in  Georgria.  —  Tlie 
Georgia  statute  of  homestead  reads  as  follows :  **  Each  head  of 
a  family,  or  guardian  or  trustee  of  a  family  of  minor  children, 
shall  be  entitled  to  a  homestead  of  realty  to  the  value  of  two 
thousand  dollars  in  specie,  and  personal  property  to  the  value  of 
one  thousand  doUai's  in  specie,  both  to  be  valued  at  the  time 
they  are  set  apai*t ;  and  no  court  or  ministerial  officer  in  this 
state  shall  ever  have  jurisdiction  or  authority  to  enforce  any 
judgment,  decree,  or  execution  against  said  property  so  set  apart, 
including  such  improvements  as  may  be  made  thereon  from  time 
to  time,  except  for  taxes,  money  borrowed  and  expended  in  the 
improvement  of  the  homestead,  or  for  the  purchase-money  of  the 
same  and  for  labor  done  thereon,  or  material  furnished  therefor, 
or  removal  of  incumbrances  thereon ;  provided  the  same  shall 
have  been  set  apart  and  valued  as  provided  in  this  article."  * 
Succeeding  sections  point  out  the  manner  in  which  the  homestead 
may  be  set  apart  to  a  debtor  or  to  his  wife  and  family,  which  is 
done  by  a  proceeding  before  the  judge  of  probate,  called  in  that 
state  the  ordinary.  In  that  state,  then,  land  is  dedicated  to  the 
purposes  of  a  homestead,  neither  by  a  declaration  of  record  nor 

1  Bowman  v,  Norton,  16  Cal.  219. 
s  Ante,  2  284. 

•  McQuade  r.  Whaley,  31  Cal.  526. 

*  Code  Ga.  1878,  {  2()b2. 
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by  visible  occupancy,  as  in  other  states ;  but  in  the  third  manner, 
pointed  out  in  a  former  chapter*  —  by  a  proceeding  in  a  court  of 
justice.     Until  dedicated  in  this  manner,  there  is  no  homestead 
in  Georgia,  but  only  an  inchoate  right  of  homestead. 

§  521.    Restraint  upon  Power  to  sell  and  incumber. — The 

following  badly  drawn  section  expresses  the  extent  to  which  the 
power  to  alien  or  incumber  has  been  restrained  in  Georgia: 
**'  Said  propei*ty,  so  set  apart,  cannot  be  incumbered  or  alienated 
by  the  husband  ;  but,  if  the  same  be  sold  or  incumbered  by  him 
and  his  wife  jointly  (in  the  case  of  husband  and  wife),  or  if  they, 
with  the  approval  of  the  ordinary  for  the  time  being  indorsed 
on  the  incumbrance  or  deed,  said  incumbrance  or  deed  shall  be  as 
valid  as  if  said  property  had  never  been  so  set  apart."  *  It  has 
been  held  that,  in  so  far  as  this  statute  authorizes  a  sale  or  in- 
cumbrance of  the  homestead  for  purposes  other  than  those  speci- 
fied in  the  constitutional  provision  creating  the  homestead  ex- 
emption,' it  is  in  conflict  therewith,  and  void.  After  the  home- 
band  has  been  selected  it  cannot,  therefore,  be  sold  by  the  hus- 
stead  and  wife,  with  the  approval  of  the  ordinary,  to  raise  money 
to  enable  the  husband  to  go  into  business.  Possibly  the  Legis- 
lature might  authorize  a  sale  for  reinvestment  in  another 
homestead.* 

§  522.  Natnre  of  the  Ordinary's  Function  —  When  incom- 
petent. —  This  duty  of  the  ordinary  is  said  to  be  **  an  important 
function  which  he  is  required  to  perform,  in  the  exercise  of  his 
judgment,  as  a  judicial  officer ;  and  he  ought  to  be  satisfied,  in 
all  cases,  that  the  wife's  consent  is  freely  and  voluntaHly  given, 
and  that  the  sale  will  be  for  the  benefit  of  the  wife  and  children.** 
The  ordinaiy  ought  not  to  approve  a  sale  of  the  homestead  for  the 
purpose  of  paying  preexisting  debts  of  the  husband,  if  such  debts 
do  not  take  precedence  of  the  homestead.^    A  statute  of  Georgia 

1  AnU,  I  280. 
<  Oode  Ga.  1873,  {  2025. 

*  Const  Ga.  1868,  art  7,  ]  1*    ^®  language  is  the  same  as  that  of  the  statute 
quoted  in  {  520. 
«  Boberts  v.  Trammell,  55  Ga.  388. 
e  Burnside  v.  Terry,  45  Ga.  680. 
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• 

provides  that  **no  judge  or  justice  of  any  court,  no  ordinary, 
justice  of  the  peace,  nor  presiding  officer  of  any  inferior  judica- 
ture or  commission,  can  sit  in  any  cause  or  proceeding  in  which 
he  is  personally  interested,  or  related  to  either  party  within  the 
fourth  degree  of  consanguinity  or  affinity.'*  The  approval  by 
the  ordinary  of  a  conveyance  by  husband  and  wife  of  their  home- 
stead is  a  *•  proceeding"  within  the  meaning  of  this  statute. 
Where,  therefore,  the  grantee  in.  such  a  conveyance  was  brother 
to  the  ordinary  who  approved  it,  it  was  void.^ 

§  523.  Effect  of  this  Restriction.  —  Under  the  latter  statute  it 
has  been  held  that  the  husband  cannot,  by  an  incumbrance  of  any 
kind,  defeat  the  rights  of  his  wife  in  exempt  property,  even  to 
enable  him  to  keep  out  of  jail.  Thus,  a  married  man  was  arrested 
on  a  charge  of  larceny  and  carried  to  the  jail  of  another  county 
for  safe-keeping.  In  order  to  induce  a  third  person  to  become 
his  bail  he  executed  to  him  a  mortgage  of  his  growing  crop. 
This,  it  was  held,  did  not  deprive  the  family  of  such  portion  of  it 
as  was  exempt  under  the  statute ;  and  it  was  ordered  that  a 
receiver  be  appointed  to  gather  the  crop,  appropriating  to  the 
family  their  exemption,  and  the  remainder  to  the  assignees  of 
the  moitgage.'  In  consequence  of  these  restrictions  the  husband 
cannot,  without  the  consent  of  the  wife  and  the  approval  of  the 
ordinary,  release  an  interest  in  the  homestead  in  the  nature  of  ah 
equity  of  redemption.  Thus,  where  A  was  indebted  to  B,  and, 
to  secure  him  for  the  debt  due  and  for  a  further  advance  of 
money,  A  and  his  wife,  with  the  approval  of  the  ordinary,  con- 
veyed the  homestead,  which  had  been  set  apart  for  the  benefit  of 
the  family,  to  the  creditor,  B,  who  took  the  notes  of  A  for  the 
debt  and  executed  a  bond  to  make  title  to  him  for  the  same  land 
upon  the  payment  of  these  notes,  the  court  held  that  the  whole 
transaction  constituted  nothing  more  than  a  mortgage,  and  that 
the  rights  of  the  beneficiaries  of  the  homestead  could  be  set  up 
by  the  husband  in  an  action  against  him  by  the  creditor  to  recover 
the  land ;  and,  further,  that  an  agreement  between  the  husband 
and  the  creditor,  without  the  consent  of  the  wife  or  approval  of  the 

1  Bumaide  v.  Terry,  46  Ga.  680. 
*  Simpson  v.  Robert,  85  Ghu  180. 
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ordinary,  to  cancel  the  bond  and  the  notes  did  not  deprive  the 
wife  and  children  of  their  rights.* 

§•524.    Absolute  Conveyance  and  Bond  to  reconvey.  —  The 

last  preceding  case,  and  some  others  of  a  like  nature,  seem  to 
have  given  rise  to  a  late  statute  of  Georgia  which  provides  as 
follows  :  **  Whenever  any  person  in  this  state  conveys  any  real 
property  by  deed  to  secure  any  debt  to  any  person  loaning  or 
advancing  said  vendor  any  money,  or  to  secure  any  other  debt, 
and  shall  take  a  bond  for  titles  back  to  said  vendor  upon  the 
payment  of  such  debt  or  debts,  or  shall  in  like  manner  convey 
any  personal  property  by  bill  of  sale,  and  take  an  obligation 
binding  the  person  to  whom  said  property  was  conveyed  to  re- 
convey  said  property  upon  the  payment  of  said  debt  or  debts, 
such  conveyance  of  real  or  personal  property  shall  pass  the  title 
of  said  property  to  the  vendee  —  provided  that  the  consent  of  the 
wife  has  been  first  obtained  —  till  the  debt  or  debts  which  said 
conveyance  was  made  to  secure  shall  be  fully  paid,  and  shall  be 
held  by  the  courts  of  this  state  to  be  an  absolute  conveyance, 
with  the  right  reserved  by  the  vendor  to  have  said  property  re- 
conveyed  to  him  upon  the  payment  of  the  debt  or  debts  intended 
to  be  secured,  agreeable  to  the  terms  of  the  contract,  and  not 
a  mortgage.'**  By  the  express  terms  of  this  statute  a  deed 
executed  in  pursuance  of  it,  for  the  purpose  of  securing  a  debt, 
is  not  a  mortgage,  but  an  absolute  conveyance  passing  title.* 
The  necessary  legal  consequence  is  that,  where  the  debt  secured 
by  such  a  conveyance  remains  unpaid,  a  recovery  can  be  had  on 
it  in  ejectment,  or  in  a  statutory  complaint  for  the  recovery  of 
land.*  It  follows  that,  where  land  is  conveyed  under  this  statute, 
neither  the  debtor  himself  nor  his  family  after  his  death  can 
have  a  homestead  in  it,  as  against  the  grantee,  until  his  debt  is 
paid.*  The  title  vested  in  a  creditor  by  such  a  conveyance  is  not 
divested  by  the  grantor's  discharge  in  bankruptcy ;  nor  by  h\s 

1  ShatTer  v.  Huif,  49  Ga.  689. 

*  Code  Ga.  1873,  {  1969. 

*  Lackey  v.  Bostwick,  64  GtL  46;  Boberts  v,  Trammell,  66  Ga.  886. 

^  Canwell  v,  Hartridge,  66  Ga.  412 ;  Biggers  v.  Bird,  66  Ga.  660 ;  Broach  v.  Bar- 
field,  67  Ga.  601. 
^  Johnson  v.  Griffin,  etc,  Co.,  66  Ga.  691 ;  Isaacs  v,  Tinley,  68  Ga.  457. 
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causing  the  land  to  be  set  apart  to  him,  in  a  proceeding  in  bank- 
ruptcy, as  his  homestead  exemption ;  nor  by  the  grantee's  filing 
in  the  court  of  bankruptcy  objections  to  the  allowance  of  such 
exemption,  nor  by  the  pendency  of  such  objections,  nor  by  an 
adjudication  adversely  to  the  objectors,  they  not  having  proved 
their  debts  as  claims  against  the  bankrupt's  estate;^  since  the 
proceeding  in  bankruptcy  was  unavailing  to  invigorate  his  title, 
or  to  give  him  any  higher  or  different  interest  in  the  land 
than  he  had  before.* 

7.   In  Texas,  by  surviving  Spouse^ 
See  21  608, 609,  post. 

8,   Manner  of  executing  Conveyances  of  Homestead  Property, 

§  526.    Sole  Deed  of  Wife  —  Mortgage  by  Wife  alone. — In 

general,  statutes  restraining  the  alienation  of  the  homestead  call 
for  the  concurrence  of  both  husband  and  wife  in  the  deed.  Thus, 
the  Constitution  of  Kansas  provides*  that  the  homestead  premises 
'*shall  not  be  alienated  without  the  joint  consent  of  the  husband 
and  wife."  Under  this  provision  a  mortgage  of  such  premises 
by  the  wife  alone,  though  the  legal  title  to  the  same  was  in  her, 
and  not  in  her  husband,  was  declared  void.* 

§  527.  Separate  Deeds  of  Husband  and  TVife  have  been  held 
not  to  be  a  sufficient  compliance  with  the  provision  of  a  statute 
requiring  a  **deed  executed  by  husband  and  wife."  * 

»  Broach  v,  Barfleld,  67  Ga.  601. 
'  Ibid, ;  Bush  v,  Lester,  56  Ga.  679. 
»  Art  16,  2  9. 

*  Dollman  v.  Harris,  6  Kan.  699. 

*  Dickinson  v.  McLane,  67  N.  H.  81.  See,  also,  Poole  v.  Garrard,  6  CaL  71,  where 
the  court,  citing  their  previous  decision  (Taylor  v.  Hargous,  4  Cal.  278),  to  the  effect 
that  the  homestead  is  a  joint  tenancy,  with  the  right  of  survivorship  as  between  hus- 
band and  wife,  did  not  regard  separate  deeds  of  the  homestead  by  husband  and  wife 
as  a  sufficient  compliance  with  the  statute,  but  declined  to  oust  the  grantee  of  both  of 
them  because  her  husband  did  not  join  her  as  plaintiff.  And  in  Luther  v.  Drake,  21 
Iowa,  92,  the  husband  and  wife  made  separate  deeds  to  plaintiff,  and  afterwards  joined 
in  a  deed  with  covenants  of  warranty  to  defendant,  with  notice  of  the  prior  deed,  and 
for  a  nominal  consideration.  The  court,  while  expressing  no  opinion  as  to  the  validity 
of  the  separate  deeds,  declined,  on  general  grounds  of  equity,  to  give  the  grantee  of 
the  joint  deed  any  standing  in  court. 
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§  528.  Rule  in  Ultnois — Homestead  mnst  be  waived  In  ex- 
press Terms.  —  The  Supreme  Court  of  Illinois  has  held,  without 
deviation,  that  the  homestead  right  can  be  barred  only  by  com- 
plying strictly  with  the  provisions  of  the  statute  made  in  this 
behalf,  and  that  no  matter  of  estoppel  or  presumption  can  have 
this  effect.^  *•  It  must  appear,"  said  the  same  court,  in  Kitchell 
V.  Burgwin,'  **  that  the  privileges  and  advantages  of  the  act 
were  in  contemplation  of  the  parties  executing  the  deed,  and  that 
they  were  expressly  released  or  waived  in  the  mode  pointed  out 
in  the  statute.  The  wife  must  do  something  more  than  release 
her  dower."*  The  joint  deed  of  husband  and  wife  will  not  be 
sufficient  to  bar  the  homestead  right  without  express  mention 
thereof,  though  in  terms  it  conveys  with  warranty  every 
claim,  interest,  and  estate  of  whatever  description,  at  law  or  in 
equity ;  the  inference  still  remains  that  the  homestead  was  in- 
tentionally reserved  by  the  grantor,  and  that  it  was  so  under- 
stood by  the  grantee.* 

§  529.  A  similar  Rule  in  Massachusetts.  —  A  statute  of 
Massachusetts  reciting  that  '*no  conveyance  by  the  owner  of 
any  homestead  farm,  or  lot  and  buildings  thereon,  exempted  by 
law  from  sale  or  levy  on  execution,  the  value  whereof  shall  not 
exceed  $800,  shall  be  valid  in  law  to  convey  or  release  such 
homestead,  unless  the  wife  shall  join  in  the  conveyance,"  is 
understood  to  mean  that  the  wife  must  join  in  the  conveyance 
for  the  purpose  of  releasing  or  conveying  the  homestead.  A  deed 
of  mortgage  with  covenants  of  warranty,  and  a  power  of  sale  in 
case  of  a  breach  of  the  condition,  executed  by  the  owner  of  the 
homestead  and  concurred  in  by  the  wife,  in  token  of  releasing 
her  dower,  but  making  no  mention  of  the  homestead,  will  not 
divest  the  homestead  right.*  The  same  rule  was  declared  under 
an  earlier  statute,  couched  in  substantially  the  same  language. 

1  Moore  v.  Titman,  88  III.  860;  Moore  v.  Dunning,  29  HI.  180;  Ives  t?.  Mills,  37  Dl. 
78;  Connors  v.  Nichols,  81  Bl.  148;  Black  v.  Lusk,  69  BL  70. 

«  21  ni.  45. 

»  Vanzant  v,  Vanzant,  28  111.  636 ;  Thornton  v.  Boyden,  81  Dl.  200;  Moore  r.  Dun- 
ning, 29  ni.  180 ;  Smith  r.  Miller,  81  Dl.  157 ;  Miller  v.  Marckle,  27  Bl.  405. 

«  Redfem  v,  Redfern,  88  Bl.  509 ;  Patterson  v.  Kreig,  29  Bl.  514. 

*  Connor  v,  McMurray,  2  Allen,  202. 
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The  wife  did  not  "join  in  the  deed  of  conveyance,"  within  the 
meaning  of  that  statute,*  by  simply  inserting  her  name  in  the 
final  clause  of  the  deed,  and  signing  and  sealing  it.* 

§  530.  Similar  Views  of  Chancellor  Cooper,  of  Tennessee. — 

And  the  learned  Chancellor  Cooper,  of  Tennessee,  under  a  statute 
which  declared  that  exempted  property  should  be  alienated  only  by 
the  joint  consent  of  husband  and  wife,  'Ho  be  evidenced  by  con- 
veyance duly  executed,  as  required  by  law  for  married  women,'* 
decided  that  a  deed  of  the  husband,  in  whom  was  the  legal  title, 
neither  naming  the  wife  nor  mentioning  the  homestead  right, 
although  signed  by  the  wife,  and  by  her  acknowledged  according 
to  law,  is  not  such  a  conveyance  as  the  statute  calls  for,  for  the 
reason  that  the  Homestead  Act  confers,  **if  not  in  an  absolute 
sense,  yet  in  some  sense,  an  estate'^  upon  the  wife,  and,  there- 
fore, the  deed  of  alienation  must  be  as  fully  the  act  of  the  wife 
as  of  the  husband.* 

§  531.    A  different  Rule  in  Iowa  and  Kentucky.  —  But  in 

Iowa  it  is  not  necessary  that,  in  the  body  of  a  deed  of  mortgage, 
the  property  should  be  expressly  described  as  a  homestead,  or 
that  there  should  be  a  recitation  that  the  grantors  intended  to 
relinquish  their  right  of  homestead  therein.*  In  Kentucky  it  is 
said  that  the  homestead  right  may  be  waived  by  a  conveyance  by 
husband  and  wife  purporting  to  convey  the  whole  estate,  and 
which  contains  no  limitation,  either  in  the  deed  itself  or  in  the 
certificate  of  the  feme^s  acknowledgment.  But  if  it  appears, 
either  in  the  deed  or  certificate  of  acknowledgment,  that  she 
only  released  her  dower ^  it  will  not  be  a  waiver  of  the  homestead.* 
But  where  the  fee  is  in  the  wife,  and  she  and  her  husband  jointly 
execute  a  deed  thereof  which  purports  to  convey  the  whole 
estate,  without  limitation  either  in  the  body  of  the  instrument  or 
in  the  certificate  of  acknowledgment,  such  deed  will  operate  as  a 
waiver  of  the  homestead  right,  although  such  right  is  nowhere 

1  Stat  Mass.  1S51,  ch.  840,  {  6. 

*  Greenough  v.  Turner,  11  Gray,  882. 
»  Hoge  V.  HoUister,  2  Tenn.  Oh.  606. 

•  Babcock  v,  Hoey,  11  Iowa,  876 ;  O'Brien  v*  Young,  16  Iowa,  6. 
»  Wing  V.  Hayden,  10  Bush,  280. 
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mentioned  in  the  instrument  or  in  the  certificate  of  acknowledg- 
ment.^ 

§  532.  The  Certificate  of  Acknowledirment.  —  And,  finally,  it 
has  been  held  that,  although  the  wife  join  in  the  deed  of  aliena- 
tion with  her  husband,  and  in  the  body  thereof  expressly  release 
her  right  of  homestead,  this  will  be  insufficient  to  pass  such  right, 
unless  it  further  appear  in  the  certificate  of  acknowledgment  that 
she  released  this  particular  right  freely,  voluntarily,  etc'  And 
in  a  Texas  case  the  court  laid  the  utmost  stress  upon  this  point, 
saying :  *<  The  privy  examination,  acknowledgment,  and  declara- 
tion before  the  officer,  as  required  by  statute,  is  the  essence  and 
foundation  of  her  deed.'*'  But  in  Minnesota,  under  a  statute 
which  declared  that  the  husband's  deed  of  alienation  should  not 
be  valid  '^without  the  signature  of  the  wife  to  the  same,'*  the 
court  saw  no  reason  for  requiring  her  acknowledgment  in  addition 
to  such  signature.* 

§  533.    Impeachment    of    Wife's    Acknowledgrment.  —  The 

power  of  the  wife  to  go  behind  her  acknowledgment  of  deeds 
of  this  character  has  been  somewhat  discussed,  and  the  court 
declare  in  Texas  that  the  wife  has  the  right  to  show  that  her 
signature  was  procured  through  fraudulent  representations  and 
false  promises.*  And,  a  fortiori^  she  has  this  right  when  she 
has  signed  such  deed  under  duress.'  But  Campbell,  J.,  in  de- 
livering the  opinion  of  the  Supreme  Court  of  Michigan  on  a  case 
of  this  character,  where  the  sole  objection  to  the  acknowledg- 
ment was  that  it  was  taken  in  the  presence  of  the  woman's  hus- 
band, and  it  was  neither  averred  nor  shown  that  the  mortgage 
was  executed  by  her  unwillingly,  declared,  in  forcible  language : 
*«  There  is  no  equity  whatever  in  the  bill,  which  on  its  face  is  an 
attempt,  without  any  merit,  to  evade  an  honest  claim,  which 

1  Robbins  v.  Cookendorfer,  10  Bush,  629. 

>  Boyd  V,  Gudderback,  81  HI.  118;  Yanzant  v,  Yanzant,  28  111.  586. 

*  Cross  V.  Everts,  28  Texas,  532. 

*  Lawyer  v.  Slingerland,  11  Minn.  447. 
»  Westbrook  v.  Jeffers,  88  Texas,  86. 

>  Helm  v.  Helm,  11  Kan.  19.  But  the  court  said,  in  this  case,  she  could  have  had 
no  relief  had  her  husband  merely  made  misrepresentations.  '*If  she  relied  on  them, 
it  was  at  her  peril  alone." 
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could  never  have  been  created  unless  the  complainants  had  both 
done  what  they  could  to  create  confidence  in  it."  '*  Whatever 
may  be  the  rule  concerning  the  formalities  needed  to  bind  mar- 
ried women,  there  is  no  doubt  they  may  be  estopped  by  their 
deliberate  conduct  as  well  as  anv  one  else.'*^ 

§  534.  Continued — Quantum  of  Proof  required.  —  In  a  suit 
in  equity  by  a  wife  to  avoid  a  mortgage  made  on  the  homestead 
of  her  husband  during  their  family  occupation  of  it,  on  the  ground 
that  she  never  knowingly  signed  or  acknowledged  it,  the  Supreme 
Court  of  Michigan  said  :  **A11  presumptions  in  cases  of  this  kind 
must  be  treated  with  reasonable  respect  to  the  improbability  of 
misconduct  in  a  reputable  officer,  or  of  forgery  which  he  ought  to 
have  discovered  if  it  existed  ;  and  the  burden  of  proof  was  on  com- 
plainant to  make  out  a  plain  case."  •  In  this  case  the  evidence 
was  conflicting.  The  officer  who  took  the  acknowledgment 
swore  distinctly  as  to  .the  fact  of  taking  it,  and  there  was  cor- 
roborating evidence.  The  bill  was,  therefore,  dismissed.  In  a 
case  in  Iowa  the  same  principles  were  applied,  but  a  different 
conclusion,  upon  the  evidence,  was  reached.  There  a  husband 
borrowed  $11,250  on  a  deed  of  trust  of  his  homestead,  which 
purported  to  have  been  executed  jointly  by  himself  and  wife,  in 
due  form.  The  land  having  been  sold  under  the  power  contained 
in  the  deed,  the  wife,  her  husband  joining  her,  brought  a  bill  to 
cancel  the  deed  made  to  the  purchaser.  The  husband  swore  un- 
blushingly  that  he  forged  his  wife's  name  to  the  deed.  The  wife 
swore  that  she  did  not  execute  it,  nor  consent  to  its  execution, 
and  that  at  the  time  it  was  executed  she  was  sixteen  miles  away 
from  the  place  where  it  purported  to  have  been  executed.  The 
notary  swore  that  she  and  her  husband  executed  it  before  him, 
but  his  memory  was  not  very  distinct  as  to  the  circumstances. 
Expert  testimony  as  to  the  wife's  signature  was,  *as  usual,  con- 
flicting ;  but  the  Supreme  Court,  by  a  compariscm  of  the  signa- 
ture with  signatures  admitted  to  be  genuine,  in  connection  with 
the  other  testimony,  came  to  the  conclusion  that  the  signature 
was  not  hers,  but  that  of  her  husband.     The   court  sustained 

1  Norton  c.  Nichols,  86  Mich.  160. 

•  Hourtienne  v,  Schnoor,  3d  Mich.  274,  opinion  by  Campbell,  J. 
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the  bill,  whilst  conceding  the  hardship  of  the  doctrine  which 
would  throw  doubt  upon  the  prima-facie  effect  to  be  given  to  the 
solemn  certificate  of  an  officer,  and  conceding,  also,  that  '*the 
whole  burden  was  upon  the  complainants  to  rebut  the  effect  of 
such  certificate."  Dillon,  J.,  dissented  in  strong  language,  and, 
in  doing  so,  laid  down  the  only  safe  rule  applicable  to  cases  of 
this  kind  :  '« To  establish  a  case,  then,  involving  the  commission 
of  two  criminal  offenses  [perjury  and  official  misconduct],  the 
impeachment  of  the  official  acts  of  an  officer  of  the  law,  and  at 
the  expense  of  rights  and  a  title  fairly  acquired  by  the  defend- 
ants, the  plaintiff's  proof  should  be  extremely  clear*  A  mixed 
case  ouffht  not  to  answer."  ^ 


^  Morrifl  9,  Sargent,  18  Iowa,  90l 
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CHAPTER   XL 

OF  THE   WIDOW   AND   ORPHAN*S   HOMESTEAD. 

ABTIGLE  L  —  Genkbal  Incidents  of  the  Right. 

Section  540.  Homestead  Exemption  descends  to  Widow  and  Children. 

641.  Widow's  Homestead,  whether  created  by  general  Words. 

542.  Consists  of  Homestead  in  Fact  of  deceased  Husband. 

548.  Gk>yemed  by  Law  in  Force  at  Husband's  Death. 

544.  Devise  of  the  Homestead  by  Husband. 

545.  By  the  Wife,  in  Iowa. 

546.  Homestead  not  subject  to  Administration. 

547.  But  yields  to  privileged  Debts. 

548.  Land  may  be  sold  to  pay  Debts  on  Termination  of  Homestead  Bight 

549.  Or  while  such  Right  subsists,  subject  to  the  same. 

550.  Right  contingent  upon  Occupancy,  as  in  other  Cases. 

551.  Power  of  Widow  to  sell. 

552.  Compensation  for  Improvements. 

ARTICLE  n. — How  affected  by  Do  web. 

Section  555.  Dower  and  Homestead  in  the  same  Premises. 

556.  Doctrine  in  Alabama. 

557.  In  Dlinois. 

558.  In  Wisconsin. 

559.  In  Massachusetts. 

560.  In  Tennessee. 

561.  In  Vermont 

562.  In  Missouri. 

568.  In  North  Carolina. 

564.  In  Georgia. 

506.  In  Iowa. 

566.  In  Michigan. 

ARTICLE  m. — Rights  of  Children  and  Heirs. 

Section  569.  Substantive  Rights  of  infant  Children. 

570.  Separate  Rights  of  Widow  and  Children. 

571.  Rights  of  surviving  Husband  against  Children. 

572.  Continued — How  in  Alabama. 
578.  Affects  the  Rights  of  Heirs,  how. 

574.  How  in  Illinois. 

575.  How  under  the  Statute  of  Georgia. 

576.  Under  the  Arkansas  Statute  of  1852. 
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SscTiOK  577.  In  North  Carolina  does  liot  depend  upon  the  Indigence  of  Children. 
678.  But  does  upon  Indebtedness  of  Father. 
579.  Not  lost  by  Failure  of  Guardian  ad  lUem  to  claiuL 

ARTICLE  rV. — iNCiDiarrs  of  the  Right  under  particulah  Statutes. 

1.  In  New  Hampshire. 

Section  582.  Under  New  Hampshire  Act  of  1851. 
588.  Homestead  in  mortgaged  Estate. 

584.  Under  New  Hampshire  Act  of  1868. 

585.  Continued — Amendatory  Act  of  1868. 

f  .  In  Vermont. 

Sectiok  586.  In  Vermont,  Widow  takes  the  Fee. 

587.  The  same  Rule  adopted  in  Missouri. 

588.  But  repealed  by  Statute. 

589.  Continued — Not  waived  by  Acts  in  pais. 

590.  Nor  affected  by  Husband's  sole  Deed. 

5.  In  California. 
Section  591.  Homestead  of  surviving  Wife  in  California. 

4.  In  Iowa, 

Section  592.  Not  an  Estate,  but  an  Exemption. 

598.  Rights  of  surviving  Spouse  —  Of  Heirs. 

594.  Continued. 

595.  Continued — Right  not  alienable. 

596.  Not  even  for  Reinvestment 

597.  Abandonment  of  Homestead  by  Survivor. 

5.   In  Qtorgia, 
Ssctiok  598.  Nature  of  the  Right  in  Georgia. 

5.  In  Texas, 

Section  599.  In  Texas,  guaranteed  by  Constitution. 

600.  Nature  of  community  Property  in  Texas. 

601.  Nature  of  separate  Property. 

602.  Homesteads  under  the  Texas  Law  of  1848. 
608.  Peculiarities  of  this  Statute. 

604.  May  consist  of  separate  or  commimity  Property. 

605.  Effect  of  Solvency  and  Insolvency. 
608.  How,  if  Estate  is  solvent 

607.  Homestead  in  community  Property. 

608.  Power  of  Disposition  of  surviving  Spouse. 
609.*  If  the  Husband  survive  the  Wife. 

610.  Allowance  in  lieu  of  Homestead. 

611.  Continued— Under  Act  of  1870,  and  prior  Laws. 
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7.   In  WUconsin. 
Section  612.  Nature  of  the  Right  in  this  State. 

ARTICLE  V. — Remedies  and  Pbockditrb. 

Sb.tion  613.  Jurisdiction  of  Probate  Courts. 

614.  Conclusiveness  of  Judgments  of  Probate  Courts. 

615.  Practice  in  Probate  Courts. 

616.  Whether  formal  Application  is  necessary. 

617.  Time  within  which  Widow  may  assert  Claim. 

618.  Orphan's  Homestead,  how  set  apart  in  Probate  Courts — In  Alabama. 

619.  Revision  of  Judgments  of  such  Courts. 

620.  Right  of  Action  in  Superior  Courts. 

621.  Remedies  of  minor  Children. 

622.  Children  may  maintain  Ejectment.  * 

623.  Proof  of  Insolvency. 

ARTICLE  I.  —  General  Incidents  of  the  Right. 

§  540.  Homestead  Exemption  descends  to  Widow  and  Chil- 
dren.— The  homestead  exemption  would  be  deprived  of  the 
feature  which  chiefly  recommends  it  to  favor  if,  upon  the  death 
of  the  head  of  the  family,  it  should  be  withheld  from  his  widow 
and  children,  and  subjected  to  administration  for  the  payment  of  his 
debts.  Accordingly,  nearly  all  the  statutes  of  homestead,  after 
creating  and  defining  this  reservation,  provide  for  the  transmis- 
sion of  it,  upon  the  death  of  the  head  of  the  family,  to  the  surviving 
constituents  thereof,  under  such  expressions  as  the  following : 

1.  Alabama.  — "  When  the  owner  and  occupant  of  the  home- 
stead dies  leaving  a  family  consisting  of  a  widow  or  child  or  chil- 
dren, or  both,  then  the  homestead  •  •  •  shall  be  exempt 
*  *  •  during  the  life  of  the  widow,  or  the  minority  of  the 
child  or  children,  whichever  may  last  terminate."^ 

2.  Arkansas,  —  ''If  the  owner  of  a  homestead  die  leaving  a 
widow,  but  no  children,  the  same  shall  be  exempt,  and  the  rents 
and  profits  thereof  shall  accrue  to  her  benefit  during  the  time  of 
her  widowhood,  unless  she  be  the  owner  of  a  homestead  in  her 
own  riffht."  Bv  section  5  of  the  same  instrument  '*the  home- 
stead  of  the  family,  after  the  death  of  the  owner  thereof,  shall  be 
exempt  from  the  payment  of  his  debts  in  all  cases  during  the 
minority  of  his  children,  and  also  so  long  as  his  widow  shall  re- 

>  Code  1876,  {  2821. 
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Jnain  unmarried,  unless  she  be  the  owner  of  a  homestead  in  her 
own  riffht."^ 

3.  Ainzona,  —  **The  homestead  and  other  property  exempt 
from  forced  sale  upon  the  death  of  the  head  of  the  family  shdll 
be  set  apart  by  the  Probate  Court  for  the  benefit  of  the  surviving 
wife  and  his  own  legitimate  children,  and,  in  case  of  no  surviving 
wife  or  his  own  legitimate  children,  /or  the  next  heirs  at  law.**  ^ 

4.  Dakota.  —  *'  Upon  the  death  of  either  husband  or  wife  the 
survivor  may  continue  to  possess  and  occupy  the  whole  home- 
stead until  it  is  otherwise  disposed  of  according  to  law ;  and, 
upon  the  death  of  both  husliand  and  wife,  the  children  may  con- 
tinue to  possess  and  occupy  the  whole  homestead  until  the 
youngest  child  becomes  of  age."  ' 

5.  California.  —  **  On  the  death  of  either  of  the  spouses,  and 
subject  to  no  other  liability  than  such  as  exists,  or  has  been  cre- 
ated under  the  provisions  of  this  title,  it  descends  to,  and  the 
title  at  once  vests  in,  the  survivor."  * 

6.  Colorado.  —  '*  When  any  person  dies  seized  of  a  homestead, 
leaving  a  widow  or  husband  or  minor  children,  such  widow  or 
husband  or  minor  children  shall  be  entitled  to  the  homestead.'* 
Otherwise,  the  homestead  is  liable  for  debts  of  the  deceased^* 

7.  Georgia.  —  **  The  property  exempt  under  this  law  shall  be 
for  the  use  of  the  wife  or  widow,  and,  at  her  death  or  intermar- 
riage, to  be  equally  divided  between  the  children  of  her  former 
marriage  then  living."  * 

8.  Illinois.  —  **  Such  exemption  shall  continue  after  the  death 
of  such  householder,  for  the  benefit  of  the  husband  or  wife  surviv- 
ing, so  long  as  he  or  she  continues  to  occupy  such  homestead, 
and  of  the  children  until  the  youngest  child  becomes  twenty-one 
years  of  age."^ 

9.  Iowa.  —  "Upon  the  death  of  either  husband  or  wife  the 

Dig.  Stat  1874,  pp.  67,  58;   Const.  1868,  art  12,  H  4,  6. 

Comp.  Laws  1871,  p.  841,  ch.  87,  2  9. 

Rev.  Code  1877,  p.  184,  {  15. 

1  CivU  Code,  {  1265. 

Gen.  Laws  1877,  p.  505,  2  1846. 

Code  1873,  2  2048. 

Bey.  Stat  1877,  ch.  52,  2  2. 
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survivor  may  continue  to  possess  and  occupy  the  whole  homestead 
until  it  is  otherwise  disposed  of  according  to  law,"  ^  **  If  there 
be  no  such  survivor,  the  homestead  descends  to  the  issue  of  either 
hnsband  or  wife  according  to  the  rules  of  descent,  unless  other- 
wise directed  by  will,  and  is  to  be  held  by  such  issue  exempt 
from  any  antecedent  debts  of  their  parents  or  their  own."  * 

10.  Kansas.  —  ''If  the  intestate  left  no  children,  the  widow 
shall  be  entitled  to  said  homestead ;  and,  if  he  left  children  and 
no  widow,  such  children  shall  be  entitled  to  the  same."  • 

11.  Massachicsetts.  —  '*The  estate  or  riorht  of  homestead  of 
any  householder  existing  at  his  death  shall  continue  for  the  bene- 
fit of  his  widow  and  minor  children,  and  be  held  and  enjoyed 
by  them,  if  some  one  of  them  occupies  the  premises,  until  the 
youngest  child  is  twenty-one  years  of  age,  and  until  the  mar- 
riage or  death  of  the  widow."  * 

12.  Michigan.  —  <'  This  section  shall  be  deemed  and  construed 
to  exempt  such  homestead,  in  the  manner  aforesaid,  during  the 
time  it  shall  be  occupied  by  the  widow  or  minor  child  or  children 
of  any  deceased  person  who  was  when  living  entitled  to  the  bene- 
fits of  this  act."* 

13.  Minnesota.  —  The  provision  is  the  same  as  cited  above  from 
the  Michigan  statute.* 

14.  Montana.  —  ''On  the  death  of  the  owner  of  such  home- 
stead the  same  shall  descend  to  his  widow,  and  she  shall  take 
and  hold  the  same  during  her  natural  life."  ^ 

15.  Nevada.  —  *'The  homestead  and  other  property  exempt 
from  forced  sale  shall,  upon  the  death  of  either  husband  or  wife, 
be  set  apart  by  the  court  for  the  benefit  of  the  sumving  husband 
or  wife  and  his  or  her  legitimate  children."  ® 

16.  New  Hampshire.  —  '*The    wife,    widow,    and   children 

Code  1878.  {  2007. 

Ihid,,  I  2008. 

Gen.  Stat  1868,  ch.  83,  {  4. 

Gen.  Stat  1860,  ch.  104,  {  12. 

2  Comp.  Laws  1871,  {  6187. 

1  BUs.  Stat  at  Lai^,  680,  {  165. 

Laws  1872,  p.  86,  {  268. 

1  Comp.  Laws  1878,  p.  62,  {  189. 
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•  *  *  shall  be  entitled  to  *  *  *  said  homestead  during 
the  life  of  such  wife  or  widow,  and  the  minority  of  such  chil- 
dren." ^ 

17.  New  York.  —  *«  Such  exemption  shall  continue  after  the 
death  of  such  householder,  for  the  benefit  of  the  widow  and 
family,  some  or  one  of  them  continuing  to  occupy  such  home- 
stead until  the  youngest  child  become  twenty-one  years  of  age, 
and  until  the  death  of  the  widow."* 

18.  Nebraska. — "This  section  should  be  deemed  and  con- 
strued to  exempt  such  homestead,  in  the  manner  aforesaid,  as 
well  after  as  before  the  death  of  the  debtor ;  and,  in  the  event  of 
the  death  of  the  debtor,  the  estate  in  such  homestead  shall 
descend  to,  and  be  vested  in,  his  heira  at  law  or  legatees."  • 

19.  North  Carolina.  —  **  If  any  person  entitled  to  a  homestead 
and  personal  property  exemption  die  without  having  had  the 
same  set  apart,  his  widow,  if  he  leave  one,  then  his  child  and 
children  under  the  age  of  twenty-one  years,  if  he  leave  such, 
may  proceed  to  have  said  homestead  and  personal  property  ex- 
emption laid  oflT  to  her,  him,  or  them."  * 

20.  South  Carolina.  —  *'  The  estate  or  right  of  homestead  of 
the  head  of  any  family  existing  at  his  death  shall  continue  for  the 
benefit  of  his  widow  and  minor  children,  and  be  held  and  enjoyed 
by  them  until  the  youngest  child  is  twenty-one  years  of  age,  and 
until  the  marriage  or  death  of  the  widow." ' 

21.  Vei*mont.  —  **  If  any  such  housekeeper  or  head  of  a  family 
shall  die  leaving  a  widow  or  any  minor  children,  his  homestead 
to  the  value  aforesaid  shall  pass  to,  and  vest  in,  such  widow  or 
children,  •  *  •  provided  that  such  children  shall  by  force 
of  this  chapter  only  have  an  interest  in  such  homestead  until  they 
shall  attain  their  majority."  • 

22.  Virginia.  —  '*  The  homestead  provided  in  this  act  shall 
continue  after  his  death,  for  the  benefit  of  the  widow  and  chil- 


1  Gen.  Stot,  ch.  124,  {  1. 

>  4  Edmonds'  Stat  at  Large,  682,  {  L 

»  Gen.  Stat  1878,  p.  617,  2  626. 

*  Battle's  Rev.  1878,  cb.  66,  {  10. 

*  Rev.  Stat  1878,  p.  476,  {  6. 

*  Gen.  Stat  (App.  1870)  466,  {  & 
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dren  of  the  deceased,  until  her  death  or  marriage,  and,  after  her 
death  or  marriage,  for  the  exclusive  benefit  of  his  minor  children, 
until  the  youngest  child  becomes  twenty-one  years  of  age.*'  ^ 

23.  Wisconsin  —  •*  Real  estate  exempt  from  forced  sale  on  exe- 
cution or  other  final  process,  as  the  homestead  of  a  family,  shall 
likewise,  after  the  death  of  the  owner  thereof,  be  exempt  *  •  • 
in  all  cases  in  which  any  infant  children  of  the  said  owner  shall 
survive  the  death  of  such  owner."  * 

§  541.  Widow's  Homestead,  whether  created  hy  general 
Words. — The  question  has  several  times  arisen  whether  a  statute 
or  constitutional  ordinance  exempting  from  forced  sale,  in  gen- 
eral terms,  such  as  most  of  the  statutes  use  at  the  outset,  *'  the 
family  homestead  of  the  head  of  each  family,"'  or  certain  de- 
scribed realty  "  bona  fide  owned  by  the  debtor,  having  a  family,"  * 
will,  without  specific  words  to  that  effect,  transmit  the  exemp- 
tion, on  the  death  of  the  debtor,  to  his  minor  heirs.  In  Louisiana 
it  has  been  held  that  it  will  not ;  *  but  there  existed  in  that  state 
a  statute,  not  affected  by  the  one  under  consideration,  making 
provision  for  the  widow  and  orphan  children  when  left  in 
"necessitous  circumstances." •  The  contrary  view  has  been 
taken  by  the  Supreme  Court  of  South  Carolina.^  This  court 
reasons  that  "  the  exemption  is  not  to  the  debtor,  as  such,  but  to 
the  head  of  a  family.  The  subject  of  protection  is  the  family  — 
the  head  of  the  family  being  referred  to  as  its  representative.  It 
would  be  an  unreasonable  and  unnatural  conclusion  to  hold  that 
this  provision  was  not  intended  for  the  security  of  families 
deprived  of  their  natural  protection.  That  the  head  of  the  family 
must  be  the  debtor,  in  order  to  secure  such  protection,  is  neither 
within  the  letter  nor  the  spirit  of  the  clause.  Whenever  there  is 
a  family  and  a  family  homestead,  it  is  to  be  presumed  that  there 

1  Code  1878,  p.  1171,  J  8. 
«  2  Stat  1871,  p.  1560, 1  29. 
«  Const  S.  0.  1868,  art  2,  J  32. 

*  1  Stat  La,  1870,  p.  701,  J  1691. 

*  Burnett  v.  Walker,  28  La.  An.  335 ;  Briant  v,  Lyons,  29  La.  An.  64. 
«  As  to  which  see  |J  922,  929,  et  seq.,  post, 

T  Re  Kennedy,  2  S.  C.  227;  Howze  v.  Howze,  2  S.  C.  229;  Ex  parU  Strobel,  2 
S.  C.  809. 
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is  .1  head  to  the  family,  or  one  peculiarly  charged  with  responsi- 
bility for  the  protection  of  such  family ;  and  the  homestead  is  to 
be  regarded  as  the  family  homestead  of  the  head  of  such  family 
within  the  meaning  of  the  Constitution."  ^ 

§  542.  Consists  of  Homestead  in  Fact  of  deceased  Hus- 
band.—  It  is  to  be  inferred  from  the  phraseology  of  the  forego- 
ing statutes  that  the  homestead  thus  transmitted  to  the  surviving 
members  of  the  family,  upon  the  death  of  its  head,  is  his  home- 
stead in  fact  —  the  homestead  which  he  occupied  with  his  family 
at  the  date  of  his  death.  Unless  it  is  so  expressed  in  the  statute, 
the  surviving  members  of  the  family  do  not  acquire  the  general 
right  of  selecting  a  homestead  out  of  the  body  of  the  decedent's 
estate.  Thus,  in  Texas,  the  homestead  is  continued  to  the  widow 
and  children  as  it  existed  in  the  life-time  of  the  deceased.^  In  a 
later  case,  relating  to  the  widow's  homestead,  the  court  ruled 
that  <'the  limitation  of  the  homestead  is  not  confined  to  the 
former  residence  of  the  family,  nor  to  town  or  country.  The 
law  gives  the  widow  the  full  and  free  right  of  selecting  and  having 
her  homestead  set  apai*t,  for  her  and  her  children,  out  of  the 
whole  property  of  her  deceased  husband."*  This  language, 
misquoted  in  a  subsequent  case,  was  **  understood  to  apply  only 
where  the  rights  of  creditors  and  purchasers  from  the  husband 
are  not  prejudiced  by  such  a  change  of  the  homestead  locua^  or 
where  the  homestead  occupied  before  the  death  of  the  husband 
does  not  include  the  full  allowance."*  And,  '<if  all  the  lands 
are  community  property,  the  children  are  entitled  to  their' 
mother's  interest  in  it ;  if  the  homestead  was  fixed  upon  com- 
munity, they  hold  it  as  fixed  and  established  by  their  father. 
In  other  words,  the  homestead  in  that  case  will  be  taken  out  of 
the  community  estate,  and  the  remainder  will  be  partitioned. 
But,  if  there  was  no  homestead  fixed  and  established  during  the 
life-time  of  the  father,  then  the  children  will  be  entitled  to  a 
homestead  of  two  hundred  acres  out  of  the  individual  share  of 

»  Re  Kennedy,  2  S.  0.  227,  per  Willard,  J. 

•  SoBsaman  v,  Powell,  21  Texas,  665,  per  Hemphill,  C.  J. 
s  Ragland  v,  Rogers,  34  Texas,  622. 

*  McAlister  v.  Farley,  89  Texas,  561,  opinion  by  Walker,  J. 
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their  father."^  More  recently  the  Supreme  Court  of  Texas  has 
ruled  that,  if  at  the  time  of  the  husband's  decease  there  was  a 
homestead,  the  widow  cannot  abandon  it  and  select  a  new  home- 
stead out  of  the  entire  estate.*  But,  if  the  premises  occupied  as 
a  homestead  at  the  time  of  the  death  of  the  husband  are  covered 
by  moitgages  or  deeds  of  trust  placed  on  them  before  they  .were 
dedicated  as  a  homestead,  the  widow  cannot  have  her  allowance 
in  lieu  of  homestead  exclusively  out  of  the  property  thus  incum- 
bered, but  it  must  be  made  out  of  the  entire  estate.'  In  South 
Carolina,  in  order  for  the  surviving  member  of  a  family  —  in 
this  case  a  minor  child  —  to  claim  a  homestead  in  the  decedent's 
estate  as  against  his  creditors,  under  the  Constitution  of  1868,  it 
was  held  necessary  to  show  that  the  premises  had  been  held  **  by 
a  family  as  a  family  homestead  **  since  the  provisions  of  the 
Constitution  became  operative.* 

§  543.    Governed  by  Law  In  Force  at  Husband's  I>eath.  — 

The  homestead  in  fact  of  the  deceased  husband  was  the  home- 
stead subsisting  according  to  the  law  in  force  at  the  date  of  his 
death.  It  is,  therefore,  but  another  manner  of  stating  the  doc- 
trine of  the  preceding  section,  to  say  that  the  incidents  of  the 
widow  and  orphan's  homestead  are  determined  by  the-  law  in 
force  at  the  time  of  the  death  of  the  husband  and  father,  and  not 
by  a  law  subsequently  enacted.*  In  South  Carolina  it  has  been 
held  that  the  provision  in  the  Constitution  of  1868,  and  the  6ub> 
sequent  statute  giving  effect  thereto,  creating  and  defining  the 
homestead  exemption,  applied  to  the  family  of  a  debtor  who  had 
died  before  the  adoption  of  the  Constitution.*  But  this  position, 
giving  a  retrospective  operation  to  homestead  laws,  has  since 
been  ovei'turned  by  the  Supreme  Court  of  the  United  States.^ 

1  McAUster  v.  Farley,  89  Texas,  661,  opinion  by  Walker,  J. 

*  Rogers  v,  Ragland,  42  Texas,  444  (overruling  the  same  case,  84  Texas,  617) ;  Hen- 
drix  V.  Hendrix,  46  Texas,  8. 

'  Mabry  v.  Harrison,  44  Texas,  286,  295 ;  anU,  i  824. 
«  Howze  V.  Howze,  2  S.  G.  282. 

*  Taylor  v,  Pettus,  52  Ala.  287;  Rottenberry  v.  Pipes,  68  Ala.  447;  Taylor  v.  Tay- 
lor, 68  Ala.  186;  Sluder  v.  Rogers,  64  N.  C.  289. 

«  Re  Kennedy,  2  S.  C.  216 ;  Howze  o.  Howze,  2  S.  G.  229 ;  Ex  parte  Strobel,  2 
8.  C.  309. 
'  Otunn  V,  Barry,  16  Wall.  610;  ante,  {  10. 
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In  Vii'ginia  a  contrary  application  was  attempted  to  be  given  to 
a  statute  passed  in  July,  1870,  containing  the  folloMring  languiige : 
'<  If  any  householder  or  head  of  a  family  shall  have  depai-ted 
this  life  since  the  adoption  of  the  present  Constitution,  leaving 
a  widow  or  infant  children,  and  such  homestead  shall  not  have 
been  selected  or  assigned  in  the  life-time  of  said  householder, 
she,  if  remaining  unmarried,  or  they,  if  she  maiTy  or  die  before 
such  selection,  shall  be  entitled  to  claim  the  same,  and  the  court 
shall  appoint  commissioners  to  assign  the  same,  in  the  same 
manner  that  commissioners  are  appointed  to  assign  dower."  ^ 
The  judge  of  the  Circuit  Court  was  of  opinion  that  this  pro- 
vision applied  only  to  the  case  of  a  husband  or  head  of  a  family 
dying  between  the  adoption  of  the  Constitution  and  the  date  of 
the  passage  of  the  statute ;  that,  if  a  householder  or  head  of  a 
family  lived  until  after  the  passage  of  the  act  and  refused  or 
declined  to  avail  himself  of  the  provisions  intended  for  his  ben- 
efit, his  widow  and  minor  children,  claiming  only  through  him, 
could  not  be  permitted  to  appropriate  his  estate  to  the  exclusion 
of  creditors  and  the  adult  children.  But  the  Court  of  Appeals 
thought  otherwise.  The  object  of  the  provision  was  to  give  to 
the  widow  and  infant  children  the  privilege  of  selection  in  all 
cases  where  the  husband  and  father  had  refused  to  select  it  in 
his  life-time ;  but  whether  such  an  assignment  precluded  adult 
children  from  asserting  their  title  to  a  share  of  the  estate,  the 
court  did  not  decide.' 

§  544.  Devise  of  the  Homestead  by  Husband.  —  The  right 
thus  secured  to  the  widow  and  orphan  children  of  the  owner  of 
a  homestead  would  in  some  cases  be  rendered  nugatory  if  he 
could  deprive  them  of  it  by  testamentary  disposition.  The  exist- 
ence of  such  a  right  in  them  is  clearly  incompatible  with  the  ex- 
ercise of  such  a  power  over  it  by  him.  And  in  this  respect  it 
seems  to  make  no  diiference  whether  the  widow  takes  a  plenary 
title  by  descent,  as  in  Vermont,*  or  by  survivorship,  as  in  Califor- 

1  Code  1873,  p.  1172.  J  10. 

«  Hatorff  V,  WeUford,  27  Gratt.  866. 

•  AnU,  2  609. 
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ni:i/  or  whetlier  she  takes  a  mere  right  of  occupancy  during  tl  e 
continuance  of  certain  contingencies,  as  in  most  of  the  sUites.^ 
Accordingly,  it  is  held  in  Vermont  that  the  husband  cannot,  by 
devise,  deprive  the  wife  and  children  of  their  estate  of  homestead, 
any  more  than  he  can  by  the  same  means  cut  off  the  wife's 
ri<rht  of  do\yer.^  And  here  the  riorht  of  dower  and  homestead 
appear  to  be  parallel ;  the  doctrine  of  election  applicable  to  dower 
is  equally  applicable  to  homestead.  If  the  terms  of  the  will  do 
not  indicate  a  clear  intention  that  the  bequests  are  made  in  lieu 
of  homestead,  then  she  will  take  the  bequests  in  the  will  and  also 
her  estate  of  homestead  under  the  law.  But,  if  the  terms  of  the 
will  express  a  clear  intention  that  the  bequests  are  made  in  lieu 
of  homestead,  then  the  widow  will  be  put  to  her  election  whether 
she  will  have  her  homestead  or  take  the  bequests  in  the  will.* 
But  a  conveyance  of  the  homestead  to  minor  children,  in  the  na- 
ture of  a  testiimentary  disposition,  executed  by  both  husband 
and  wife,  will  prevent  the  wife  from  having  a  separate  homestead 
set  apart  to  her  and  her  children  after  her  husband's  death.*  In 
Georgia  the  widow's  homestead  exemption  is  said  to  be  only  an 
exemption  of  property  from  the  debts  of  the  decedent.  Hence, 
the  only  effect  of  setting  apart  a  homestead  out  of  lands  devised 
to  the  widow  is  to  protect  it  from  those  debts.  It  does  not 
amount  to  an  election  to  take  under  the  will.®  The  power  of 
testamentary  disposition  over  the  homestead  is  declared  by  statute 
in  Wisconsin  ;  by  the  terms  of  which  the  devisee  takes  it  free  from 

*  Ante,  I  518  et  aeq. 

«  Succession  of  Hunter,  13  La.  An.  267;  O'Docherty  c.  McGloin,  25  Texas,  72; 
Runnels  ».  Runnels,  27  Texas,  619. 
«  Meech  v.  Meech,  87  Vt.  419. 

*  Ibid.  In  this  case  the  testator  devised  hy  will  to  his  wife  for  life  four  acres  of 
land,  which  included  the  family  mansion  and  grounds.  Then  a  larger  tract,  comprising 
the  four  acres  within  its  houndaries,  was  devised  in  fee  to  a  son,  Ezra,  with  this  clause 
appended  to  the  description :  "  Excepting  from  the  lands  herein  devised  to  Ezra  the 
life  estate  which  I  have  given  to  my  wife  in  about  four  acres  thereof,  and  the  lands 
and  buildings  standing  on  the  four  acres."  The  house  on  the  four  acres  was  the 
homestead,  from  which  the  widow's  homestead  must  have  been  taken,  if  she  had  anyl 
The  will  stated  that  the  provision  for  the  widow  was  to  be  in  lieu  of  dower,  and  it  was 
held  that  it  was  plainly  intended  to  be  in  lieu  of  homestead  also. 

*  Woodall  V.  Rudd,  41  Texas,  375. 
«  Akin  I'.  Geiger,  62  Ga.  407. 
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the  incumbrance  of  all  judgments  aud  claims  against  the  testator 
except  mortgages.^  If  the  owner  devises  a  part  of  it,  this  will 
not  divest  the  homestead  character  of  the  remainder,  and  make 
it  subject  to  his  debts. ' 

§  545.  By  the  Wife,  In  Iowa. — In  Iowa  the  wife  may  de- 
vise her  estate  *'  subject  to  th  e  rights  of  the  surviving  husband."  * 
The  surviving  husband,  as  already  shown,  has  at  his  election  one 
or  the  other  of  two  rights  in  his  wife's  realty :  the  statutory 
"dower"  given  in  lieu  of  curtesy,  and  homestead.  Property 
devised  by  the  wife  remains,  therefore,  subject  to  the  husband's 
right  of  homestead  while  he  continues  to  occupy  it  as  such.* 

§  546.  Homestead  not  subject  to  Administration.  — i-By  force 
of  these  statutes  the  homestead  of  a  deceased  person  forms  no 
part  of  his  estate  to  be  administered  in  the  Probate  Court.*  It 
is  not  assets  in  the  hands  of  the  administrator,  but  the  use  of  it 
as  a  homestead  is  reserved  to  the  family  during  the  period  of  ad- 
ministration.^ The  authority  of  the  Probate  Court  over  it  is 
limited  to  segregating  it  from  that  part  of  the  decedent's  estate 
which  is  subject  to  administration.  When  that  is  done,  its  juris- 
diction ceases.  It  cannot  undertake  to  determine  the  nature  of 
the  estate  which  the  widow  has  in  the  homestead  —  whether  she 
succeeds  to  it  in  her  own  right  or  in  trust  for  the  children;^ 
nor  can  it  make  partition  of  the  homestead  between  them.®  In 
Texas  it  is  said  that  the  widow  and  children's  homestead  is  a 
right  so  absolute  that  no  contingency  can  arise  in  which  it  is 
liable  for  the  debts  of  the  husband.  It  follows  that  it  forms  no 
part  of  the  estate  which  passes  to  the  administrator,  but  that  it 
vests  in  the  widow  and  children  free  from  the  husband's  debts, 
and  without  the  aid  of  any  act  of  the  chief  justice  of  the  County 

»  Taylor's  Stat  Wis.  1171,  {  4. 
2  Johnson  r.  Harrison,  41  Wis.  381. 
»  Rev.  1860,  i  2298 ;  Code  1873,  J  2010. 

*  Stewart  v.  Brand,  23  Iowa,  481. 

*  Carter  tj.  Randolph,  47  Texas,  379;  Estate  of  Tompkins,  12  Cal.  114;  Estate  of 
James,  23  Cal.  415,  418. 

«  O'Docherty  v,  McGloin,  25  Texas,  72. 
T  Estate  of  Tompkins,  12  Cal.  114. 
>  Estate  of  James,  23  Cal.  417. 
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Court  in  setting  it  apart.  **  It  may  be,"  says  the  court,  "  that 
the  other  articles  exempt  from  execution,  or  the  allowance  in  lieu 
thereof,  might  not  vest  in  the  widow  and  children  until  they 
were  selected  from  others  and  set  apart,  or  until  the  allowance 
was  paid.  But  the  homestead  was  a  unit,  clearly  defined  and  dis- 
tinct from  every  other  portion  of  the  estate,  and  from  every 
other  article  which  is  exempt  from  execution.  It  requires  no  act 
of  specification  to  fix  its  identity,  and,  therefore,  vests  with  or 
without  administration,  and  whether  it  be  or  be  not  set  apart  by 
the  chief  justice."  ^ 

§  547.  Bat  yields  to  privilegred  Debts.  —  With  the  exception 
found  in  Texas,*  a  widow  and  orphan  children  cannot  assert  a 
risrht  of  homestead  in  the  lands  of  the  deceased  husband  and 
father,  as  against  debts  or  liens  which  were  superior  to  that  right 
during  his  life-time.  Their  right  is  a  derivative  right,  coming 
from  him  ;  they  succeed  to  it  as  he  possessed  it ;  it  is  not  enlarged 
by  his  death,  except,  perhaps,  so  far  as  concerns  the  condition  of 
subsequent  occupancy.'  Thus,  where  a  father  died  before  the 
adoption  of  a  constitutional  provision  enlarging  the  homestead, 
his  minor  children  were  not  entitled,  as  against  his  creditors,  to 
a  homestead  out  of  his  estate  under  that  provision.^  But  a  debt 
thus  privileged  will  not,  in  most  of  the  states,  absorb  the  home- 
stead if  it  can  be  satisfied  out  of  non-homestead  property.' 

§  548.  Liand  may  be  sold  to  pay  Debts  upon  Terminatioii  of 
Homestead  Bight. — When  the  right  of  homestead  occupancy 
terminates  by  the  death  of  the  widow  and  the  majority  of  all  the 
children,  it  seems  that  the  estate  passes  to  the  heirs  in  the  same 
manner  as  though  no  interrupting  light  of  homestead  had  existed  ; 
they  take  it  subject  to  a  liability  to  be  sold  to  pay  the  ancestor's 
debts.^    And  whilst,  in  case  of  an  unexplained  delay,  an  adminis- 

^  Sossaman  o.  Powell,  21  Texas,  666. 
s  Antt,  \\  824-326. 

'  Evana  t>.  Evans,  5  Rep.  499;  Phipps  o.  Acton,  12  Bush,  876. 
*  Sluder  ».  Rogers,  64  N.  0.  2S9;  ^wpra,  \  648. 

^  Harrison  v,  Obertheir,  40  Texas,  3S6;  aupra,  J  864;  postf  {  666  at  $€q, 
>  Bursen  v.  Goodspeed,  60  BL  281;  Wolf  o.  Ogden,  66  BL  224;  Kemp  v.  Kemp 
42  Ga.  627. 
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trator  will  not  be  permitted  to  sell  land  for  the  payment  of  debts 
after  the  lapse  of  seven  years,  in  Illinois,  yet  the  intervention  of 
a  homestead  occupancy  by  the  widow  and  minor  heirs  will  excuse 
a  much  longer  delay,  as  thirteen  years.^  But,  if  the  premises  are 
abandoned  by  the  family  of  the  intestate,  a  mere  belief  on  the 
part  of  the  administrator  that  the  right  of  homestead  continued 
in  the  youngest  child,  who  received  rents,  will  not  excuse  a  delay 
of  fourteen  years.* 

§  549.    Or  while  sucli  Bight  subsistSy  subject  to  the  Same.  — 

The  homestead  law  of  Kentucky  contains  the  following  words : 
^'  And  such  exemption  shall  continue  after  the  death  of  the  de- 
fendant, for  the  benefit  of  his  widow  and  children,  but  shall  be 
estimated  in  allotting  dower."  *  The  statute  of  this  state  is  held 
not  to  create  an  estate  in  land,  but  merely  accords  to  the  owner, 
being  a  housekeeper  with  a  family,  the  privilege  of  occupying  it 
as  against  his  creditors.^  And  this  exemption,  and  nothing  else, 
continues  after  the  death  of  the  debtor,  for  the  benefit  of  his 
widow  and  children,'  enlarged  only  to  the  extent  that  the  tempo- 
rary absence  of  the  widow,  she  still  holding  possession  by  her 
tenant  or  agent,  will  not  forfeit  or  terminate  her  right.*  It  fol- 
lows, therefore,  that  neither  the  widow  nor  children  of  a  debtor 
are  prejudiced  by  a  decree  directing  a  sale  of  the  homestead  to 
pay  debts,  subject  to  the  widow's  right  to  hold  and  ertjoy  it  dur- 
ing her  natural  life.^  But  strong  reasons  exist  for  the  conclusion  • 
that  such  a  sale  ought  not  to  be  permitted.     *<  It  was  never  in- 

1  Bursen  v.  Goodspeed,  60  HI.  281. 

»  Wolf «.  Ogden,  66  Dl.  224. 

»  Ky.  Act  February  10,  1866;  Myers'  Supp.  714. 

*  Brame  v.  Craig,  12  Buah,  404. 
^  Evans  v,  Evans,  5  Bep.  499. 

•  Ibid. ;  Phipps  v.  Acton,  12  Bush,  876. 

V  Evans  v.  Evans,  5  Rep.  499.  Just  why  this  question  was  litigated  at  all  in  Kentucky 
does  not  appear,  for  the  homestead  law  of  that  state  contains  the  following  provision: 
**  The  homestead  shall  be  for  the  use  of  the  widow,  so  long  as  she  occupies  the  same, 
and  the  unmarried  infant  children  of  the  husband  shall  be  entitled  to  a  joint  occupancy 
with  her  until  the  youngest  unmarried  child  arrives  at  fiill  age.  But  the  termination 
of  the  widow's  occupancy  shall  not  affect  the  right  of  the  children ;  but  said  land  may 
be  sold,  subject  to  the  right  of  said  widow  and  children,  if  a  sale  is  necessary  to  pay 
the  debts  of  the  husband.''    Gen.  Stat  1878,  p.  484,  {  14. 
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tended,"  said  Brickell,  J.,  in  a  late  case,  <<  that  lands  should  be 
sold,  incumbered  by  the  claim  of  exemption.  No  more  success- 
ful contrivance  for  their  sacrifice  and  the  destruction  of  the  rights 
of  creditors  could  be  devised  than  such  a  sale.  The  embarrass- 
ments of  judicial  sales  for  the  payment  of  debts  —  often  ruinous 
to  debtor  and  creditor — now  existing,  are  sufficiently  numerous^ 
without  increasing  them  by  giving  a  construction  to  the  statute 
which  would  authorize  a  sale  of  the  lands  of  a  decedent,  incum- 
bered by  the  claim  of  a  homestead  exemption.  But  few  purchas- 
ers, not  venturing  on  a  mere  speculation,  in  which  they  supposed 
they  had  much  to  gain  and  little  to  lose,  would  buy  property 
subject  to  such  an  incumbrance."  ^ 

§  550.  Right  contingent  upon  Occupancy,  as  in  other 
Cases*  —  The  general,  and  only  sound,  doctrine  is  that  the 
homestead  reservation  which  passes,  under  the  statutes  of  the 
various  states,  to  the  widow  and  minor  children  upon  the  death 
of  the  husband  and  father,  is  contingent  upon  occupancy  of  the 
premises  by  the  widow  and  children,  as  in  other  cases.*  Other- 
wise, the  exemption  becomes,  not  a  resei-vation  of  a  homestead » 
but  a  resei-vation  of  land  of  a  certain  quantity  or  value,  irre- 
spective of  its  uses.  But  a  tendency  is  discovered  on  the  part 
of  the  courts  to  relax  the  requirement  of  literal  occupancy  by  a 
widow,'  and  to  dispense  with  it  altogether  in  case  of  orphan 
children/ 

5  551.  Power  of  Widow  to  sell.  —  A  widow  to  whom  a  home- 
stead has  been  set  apart  under  the  laws  of  Georgia  cannot  sell 
the  same,  even  with  the  approval  of  the  ordinary  and  the  con- 
sent of  the  executor.  There  appears  to  be  no  statute  in  that  state 
inhibiting  such  a  sale ;  but  the  rule  is  placed  on  the  ground  that 
it  is  contrary  to  the  policy  of  the  law  to  permit  it  to  be  done ; 
that  statutes  permitting  the   sale  of  the  homesetad  should  be 

*  Rottenberry  v.  Pipes,  58  Ala.  452. 

'  Hicks  V.  Pepper,  57  Tenn.  42;  Green  v.  Crow,  17  Texas,  180;  Carter  o.  Randolph, 
47  Texas,  876 ;  Orman  v.  Orman,  26  Iowa,  861. 

*  AnU,  i  242 ;  Green  v.  Crow,  supra ;  Carter  v.  Randolph,  supra. 

*  Ante,  2  248 ;  Phipps  v.  Acton,  12  Bush,  875 ;  Evaius  v.  Evans,  5  Rep.  499 ;  John- 
son V.  Gavlord,  41  Iowa,  866 ;  ante,  {  248. 
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strictly  construed;  that  the  minor  children  have  rights,  and 
creditors  have  rights  in  remainder,  which  are  endangered  by 
such  alienation.^ 

§  552.  Compensation  for  Improvements.  —  A  person  who 
purchases  lands  at  sheriff's  sale,  subject  to  the  debtor's  home- 
stead exemption,  cannot  claim  compensation  for  improvements 
made  by  him  on  the  land,  when  the  claim  of  exemption  is  enforced 
against  him  by  a  suit  in  equity,  brought  by  the  widow  and  minor 
children  of  the  debtor  after  his  decease.'  Where,  on  partition, 
the  widow  was  allowed  a  life  estate  in  the  homestead,  and  her  sec- 
ond husband  put  valuable  improvements  thereon,  after  her  death 
it  passed  to  the  children  of  the  first  marriage ;  but  the  step-father 
was  looked  upon  in  the  light  of  an  improver  in  good  faith,  and 
was  Aeld  entitled  to  compensation  fur  his^ improvements.' 

ARTICLE  II.  —  How  affected  by  Dower. 

§  555.  Dower  and  Homestead  in  the  same  Premises.  —  Upon 
the  question  whether  a  widow  may  claim  both  dower  and  home- 
stead in  the  same  premises  tliere  is  a  conflict  of  opinion  :  In 
Alabama,*  Illinois,*  Wisconsin,*  Massachusetts,^  Tennessee,®  Ver- 
mont,® and  Missouri^®  it  is  held,  in  substance,  that  she  can  ;  Imt 
a  contraiy  view  has  been  taken  by  the  courts  of  North  Carolina,^^ 
Georgia,"  and  lowa,^' 

1  Whittle  V.  Samuels,  54  Gha.  548 ;  ante,  {  521. 
'  Andrews  v.  Melton,  51  Ala.  400. 
»  Bond  V.  Hill,  87  Texas,  626. 

*  Chisholm  v,  Chisbolm,  41  Ala.  827 ;  Jordan  o.  Strickland,  42  Ala.  816 ;  McCuan 
9.  Turrentine,  48  Ala.  70. 

*  Walsh  V,  Reis,  50  HI.  477 ;  recognized  in  Bursen  v.  (roodspeed,  60  HI.  281. 

•  Breseo  v.  Stiles,  22  Wis.  120. 

^  Mercier  v.  Chace,  11  Allen,  194;  Monk  v.  Capen,  5  Allen,  146;  Bates  v.  Bates,  97 
Mass.  892. 

B  Merriman  v.  Lacefield,  4  Heisk.  222. 

•  Chaplin  v.  Sawyer,  85  Vt  290;  Doane  c.  Doane,  88  Vt  649. 
^^  Gragg  V.  Gragg,  5  Bep.  278 ;  repealed  by  statute,  infra,  \  562. 
"  Watts  V.  Leggett,  66  N.  C.  197 ;  McAfee  v.  Bettis,  72  N.  C.  29. 

w  Singleton  v.  Huff,  49  Ga.  684;  Roff  v.  Johnson,  40  Ga.  666;  Robson  v,  Lindrum, 
47  Ga.  252 ;  Adams  v.  Adams,  46  Ga.  680. 
^  Meyer  v.  Meyer,  28  Iowa,  859;  Butterfield  v.  Wicks,  44  Iowa,  810. 
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§  556.  Doctrine  in  Alabama.  —  In  Alabama  the  right  of  the 
widow  to  a  homestead  exemption  is  not  affected  by  the  fact  that 
dower  has  been  assigned  to  her ;  ^  since  this  bounty  is  secured, 
not  to  the  widow  alone,  but  to  **the  widow,  or  widow  or  chil- 
dren, or  child  or  children'*  of  the  deceased.*  But  it  is  only 
when  the  estate  is  insolvent  that  the  homestead  is  exempt  from 
the  claims  of  heirs,  distributees,  and  legatees.' 

§  557.  In  Illinois.  —  Under  the  statute  of  Illinois  the  right 
of  dower  does  not  merge  in  a  right  of  homestead  in  the  same 
premises.  These  interests  of  the  widow  are  said  to  be  different, 
distinct^  and  independent ;  and,  in  respect  to  each  other,  there  is 
no  "  lesser  estate  to  be  merged  in  the  gi'eater.'*  Accordingly, 
should  the  husband  die  in  the  possession  of  the  homestead,  it  is 
said  that  the  widow  would  be  entitled,  not  only  to  her  right  of 
homestead,  but  also  to  her  right  of  dower  in  the  same  premises. 
Therefore,  where  the  homestead  was  sold  to  foreclose  a  mort2:ii^e 
made  thereon  by  the  husband  alone,  and  $1,000  was  paid  to  him 
out  of  the  proceeds  in  lieu  of  homestead,  this  did  not  prevent 
his  widow,  after  his  death,  from  claiming  dower  in  the  same  prem- 
ises.* But  she  may  be  estopped  by  her  conduct  from  claiming 
homestead  after  dower ;  as,  where  she  accepted  a  yearly  stipend 
in  lieu  of  dower  charged  upon  the  land,  and  then  opposed  a  par- 
tition and  procured  the  land  to  be  sold  subject  to  this  charge  — 
this  estopped  her  from  claiming  homestead  in  the  lauds  against 
the  purchaser.* 

§  558.  In  Wisconsin.  —  A  former  statute  of  Wisconsin  pro- 
vided that  upon  the  death  of  the  owner  of  the  homestead  the 
same  should  descend  to  his  widow,  and  she  should  take  and  hold 
the  same  during  her  widowhood^  freed  from  the  incumbrance  of 
all  judgments  and  claims  against  the  deceased  or  his  estate,  ex- 

^  Chisholm  o.Ghisholm,  41  Ala«827;  Jordan  v.  Strickland,  42  Ala.  816;  McCuan 
V.  Turrentine,  48  Ala.  70. 
«  Ibid. 

*  Thornton  o.  Thornton,  46  Ala.  274 ;  Hudson  v.  Stewart,  48  Ala.  206. 

*  Walsh  V.  Reis,  60  HI.  477 ;  recognized  in  Bursen  o.  Goodspeed,  60  HI.  281. 

*  Wright  9.  Dunning,  46  Bl.  272. 
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cept  mortgages  lawfully  executed  thereon.^  By  another  statute 
the  widow  was  entitled  to  a  dower,  or  use,  durmg  her  natural 
lifej  of  one-third  part  of  all  the  lands  whereof  her  husband  was 
seized  of  an  estate  of  inheritance  at  any  time  dunn^  the  mar- 
riage,  unless  she  was  lawfully  barred  thereof.*  Under  this  pro- 
vision the  widow  was  entitled  to  dower  in  the  homestead  as  well 
as  in  the  rest  of  the  real  estate  of  her  deceased  husband ;  and 
after  her  right  of  homestead  had  terminated  by  remarriage,  she 
was  entitled  to  have  dower  assigned  to  her  in  the  homestead 
premises,  although  her  dower  had  previously  been  assigned  to 
her  in  the  rest  of  the  estate.* 

§  559.  In  Massachusetts  the  assignment  of  dower  to  the  widow 
by  the  heirs  at  law  does  not  defeat  her  right  to  a  homestead  estate 
to  the  value  of  $800,  in  addition  to  her  dower,  if  so  much  of  the  es- 
tate remains  to  which  the  character  of  a  homestead  right  attaches.^ 
But  where  the  widow,  entitled  under  the  statute  to  homestead 
in  cei'tain  land,  procured  an  assignment  as  dower,  under  an- 
other statute,  of  one-third  the  rents,  issues,  and  profits  of  the 
same  land,  as  tenant  in  common  with  the  other  owners,  and  after- 
wards aliened  the  interest  thus  procured,  she  was  held  thereby  to 
have  waived  her  right  to  an  assignment  of  homestead  ;  since,  by  her 
own  act,  she  had  made  it  impossible  to  assign  to  her  any  part  of 
the  estate  as  homestead  by  metes  and  bounds.*  This  decision 
rests  upon  the  doctrine  of  the  Massachusetts  court  that  a  home- 
stead cannot  be  assigned  out  of  an  estate  in  common.^ 

§  560.  In  Tennessee  the  question  whether  the  widow's  home- 
stead is  independent  of  her  dower  does  not  appear  to  have  been 
distinctly  presented,  but  it  has  been  held  that,  if  the  mansion-house 
is  of  less  value  than  $1,000,  the  value  of  the  homestead,  *«  she 
would,  in  addition  to  one-third  part  of  the  real  estate,  be  entitled 
to  the  mansion-house  and   so   much  land   around  it  or  adja- 

1  Rev.  Stat  1S58,  p.  798,  ch.  187,  J  2. 

»  Ibid.,  ch.  89.  {  1. 

»  Breeee  v.  Stiles,  22  Wis.  120. 

*  Mercier  v,  Chace,  11  Allen,  194 ;  Monk  v,  Capen,  6  Allen,  140. 
»  Bates  V.  Bates,  97  Mass.  892. 

•  Anie,  {  183. 
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cent  thereto  as,  with  the  buildings,  would  amount  in  value  to 

$1,000."! 

§  561.  In  Vermont. — From  the  view  taken  by  the  Supreme 
Court  of  Vermont  of  the  widow's  estate  of  homestead,^  and  the 
clear  distinction  which  exists  between  it  and  the  estate  of  dower ; 
from  the  fact  that  dower  is  only  a  life  estate,  the  reversion  still 
belonging  to  the  estate  as  before  :  from  the  fiict  that  the  admin- 
istrator may,  if  necessary,  sell  this  reversion  to  pay  debts,  and 
that  the  Probate  Court  may  assign  it  to,  and  distribute  it  among, 
the  heirs  —  whereas  the  homestead  right  of  the  widow  is  a  right  to 
the  /ee,*  the  conclusion  has  been  reached  that  there  is  no  legal 
obstacle  to  the  settinor  out  to  a  widow  of  a  homestead  in  lands  out 
of  which  she  has  alreadv  had  her  dower  assigned  to  her.*  In 
another  case  the  following  reasons  are  given  for  the  same  conclu- 
sion: **  1.  The  statutes  giving  homestead  nowhere  express  or 
imply  that  dower  shall  be  cut  off.  2.  Dower  goes  to  the  widow ; 
homestead  is  for  the  widow  and  heirs.  3.  The  act  of  1855  (p. 
17)  provides  for  setting  out  dower  and  homestead,  and  for  deduct- 
ing the  widow's  share  in  the  homestead  from  her  dower,  thus 
expressly  recognizing  both  dower  and  homestead  in  the  same 
estate."* 

§  562.  In  Missouri.  —  The  leading  features  of  the  statute  of 
Missouri  relating  to  homesteads  were  copied  from  that  of  Ver- 
mont. In  adopting  the  statute  of  that  state  the  Legislature  of 
Missouri  is  presumed  to  have  intended  to  adopt,  also,  the  con- 

1  Merriman  v.  Lacefleld,  4  Heaik.  222. 

*  Ante,  2  508. 
»  Infra,  {  686. 

*  Do&ne  r.  Doane,  88  Vt  649.  The  provision  of  the  Vermont  act  of  1865,  No.  14, 
page  17,  that  a  widow's  dower  shaU  be  first  set  out,  and  then  her  homestead,  is  held  to  be 
merely  directory,  and  the  omission  to  observe  this  order  of  procedure  does  not  neces- 
sarily vitiate  the  proceedings  in  respect  of  the  homestead.  But  the  requirement  that 
the  widow's  share  in  the  homestead  shall  be  deducted  fiK)m  her  dower  is  imperative. 
And,  where  a  widow's  dower  was  first  set  out,  in  one  fiiU  third  of  the  estate,  and  her 
homestead  was  afterwards  set  out,  covering  a  portion  of  the  premises  embraced  in  the 
assignment  of  dower,  it  was  held  that  this  was  a  virtual  compliance  with  the  statute, 
and  that  there  was  no  legal  incompatibility  in  the  two  proceediiigs.    Ilnd, 

»  Chaplin  r.  Sawyer,  86  Vt  290. 
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stniction  placed  upon  it  by  the  Supreme  Court  of  Vermont.* 
The  Supreme  Court  of  Missouri  has,  therefore,  adopted  the  rule 
of  the  Supreme  Court  of  Vermont,  that  the  widow  is  entitled  to 
both  dower  and  homestead  in  the  same  premises,  and  that  she  is 
not  estopped  from  clainiing  her  homestead,  by  an  assignment  of 
dower  in  the  premises  and  her  acceptance  of  the  land  allotted  to 
her.*  This  rule,  however,  has  been  changed  by  a  statute  in 
Missouri,  which  was  probably  passed  subsequently  to  the  time 
when  the  rights  in  controversy  in  this  case  arose.' 

§  563.  In  North  Carolina.  —  By  a  statute  of  North  Carolina 
*'  every  married  woman  shall  be  entitled  to  one-third  in  value  of 
all  the  lands,"  etc.,  of  which  her  husband  was  seized  at  any  time 
during  coverture,  **  in  which  third  part  shall  be  included  the 
dweUing-house  in  which  her  husband  usually  resided^  together 
with  the  offices  J  out-houses^^^^  etc.  By  a  constitutioual  ordinance 
**  every  homestead,  and  the  dwelling  and  buildings  used  thei^ewith^ 
not  exceeding  in  value  $1,000,"  is  exempt  from  execution ;  and, 
after  the  death  of  the  owner,  **  exempt  from  the  payment  of  any 
debt  during  the  minority  of  his  children,  or  any  of  them."  **  If 
the  owner  of  a  homestead  die  leaving  a  widow,  but  no  children, 
the  same  shall  be  exempt  from  the  debts  of  her  husband,  and  the 
rents  and  profits  thereof  shall  inure  to  her  benefit  during  her 
widowhood,  unless  she  shall  be  the  owner  of  a  homestead  in  her 
own  right."*  Provision  is  made  by  statute  for  laying  off  the 
homestead  in  the  life-time  of  the  owner,  and  it  is  also  provided 
that,  "  if  any  person,  entitled  to  a  homestead  and  personal  prop- 

>  Skouten  V,  Wood,  67  Mo.  880. 

s  Gragg  V,  Gragg,  6  Rep.  278  (Sup.  Ct  Mo.  1877). 

*  Act  March  18, 1875 ;  Laws  Mo.  1875,  p.  60,  {  1.  This  statute  amends  section  6  of  the 
Missouri  homestead  law  so  as  to  read  as  follows :  "  The  commissioners  appointed  to 
set  out  such  homestead  shall,  in  cases  where  the  right  of  dower  also  exists,  also  set 
out  such  dower ;  and  they  shall  first  set  out  such  homestead,  and  from  the  residue  of 
the  real  estate  of  the  deceased  shall  set  out  such  dower,  but  the  amount  of  such  dower 
shall  be  diminished  by  the  amount  of  the  interest  of  the  widow  in  such  homestead ; 
and,  if  the  interest  of  the  widow  in  such  homestead  shall  equal  or  exceed  a  one-third 
interest,  for  and  during  her  natural  life,  in  and  to  all  the  real  estate  of  which  such 
housekeeper  or  head  of  a  family  shall  have  died  seized,  no  dower  shall  be  assigned  to 
such  widow."    Laws  Mo.  1875,  p.  61,  {  1. 

«  Act  1869-70,  ch.  176,  {  1 ;  Battle's  Rev.  1878,  p.  889,  {  2. 

ft  Const.  N.  C,  art.  10,  {{  2,  8,  5. 
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erty  exemption,  die  without  having  the  same  set  apart,  his  widow, 
if  he  leave  one  —  if  not,  then  his  child  and  children  under  the  age 
of  twenty-one  years,  if  he  have  such  —  may  proceed  to  have  said 
homestead  and  personal  property  exemption  laid  off  to  her,  him, 
or  them,  according  to  the  provisions  of  sections  seven  and  eight 
of  this  act*'^  —  which  provide  for  laying  it  off  in  the  husband's 
life-time.  Under  these  provisions,  **  if  the  homestead  had  been 
laid  off  in  the  life-time  of  the  husband,  at  his  death  the  dower  of 
the  wife  would  have  been  assigned  so  as  to  include  the  dwelling- 
house  in  which  the  husband  usually  resided,  and  buildings  used 
therewith.  Thus,  the  dower  would  be  assigned  so  as  to  include 
the  homestead,  or  a  part  thereof,  and  the  right  of  dower,  having 
attached  at  the  time  of  marriage,  would  have  been  paramount, 
and  the  right  of  the  children  to  enjoy  the  homestead  during  the 
minority  of  any  one  of  them  must  have  been  taken  subject  to 
this  paramount  right  of  dower ;  the  effect  being  to  postpone  the 
enjoyment  of  the  children,  as  to  so  much  of  the  homestead  as  is 
covered  by  the  dower,  until  the  death  of  the  widow  —  leaving 
them,  of  course,  to  the  present  enjoyment  of  such  part  of  the 
homestead  and  land  appertaining  thereto  as  is  not  covered  by 
the  dower."*  And  the  rule  is  the  same  where  the  homestead 
has  not  been  laid  off  during  the  life-time  of  the  husband  and 
father.  The  statute  last  quoted  is  construed  as  giving  them  the 
same  rights  they  would  have  had,  had  not  the  head  of  the  family 
failed  to  have  the  homestead  laid  off  in  his  life^time,  and  no 
more.'  Where,  therefore,  the  widow  had  had  her  dower  assigned 
to  her  in  the  whole  of  her  husband's  estate,  including  the  dwell- 
ing-house, she  was  not  entitled,  in  addition  to  this,  to  have  a 
homestead  assigned  to  her  in  the  portion  outside  of  that  allotted 
to  her  as  dower.*  But  the  converse  is  not  also  the  rule.  Though 
the  husband  has  had  homestead  laid  off  to  him  in  his  life-time, 
and  though  his  wife,  by  some  unequivocal  act,  has  accepted  and 
enjoyed  the  homestead  —  as,  by  joining  with  the  husband  in  sell- 
ing it  —  this  will  not  prevent  her  from  claiming  dower  in  that 

1  Act  186S-9,  ch.  187,  {  10 ;  BaUle's  Rev.  1878,  p.  468,  {  la 
«  Watts  V.  Leggett,  66  N.  0. 197. 
»  Jbid. 
*  Ibid. 
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part  of  her  deceased  husband's  estate  not  embraced  in  the  home- 
stead so  assigned  and  sold.^ . 

§  564.   In  Georgia.  —  While  it  is  admitted  that  the  statutes  do 
not  so  expressly  provide,  yet,  construing  together  the  acts  relating 
to  dower,  to  the  homestead,  and  to  the  year's  support,  it  is  held 
that  they  do  not  create  cumulative   exemptions,  but  that  the 
homestead  and  exemption  are  subject  to  dower  and  to  the  •*  year's 
support."*    If,  therefore,  the  wife  has  had  her  homestead  and 
chattel  exemption  set  apart  to  her  during  the  life-time  of  her  hus- 
band, she  cannot  claim  her  **  year's  support "  out  of  the  proceeds 
of  the  sale  of  other  of  his  estate  after  his  death.'    This  rule  — 
that  there  cannot  be  cumulative  exemptions  —  found  expression 
in  an  earlier  case  in  Georsfia,  where  it  was  held  that  a  widow 
who  had  drawn  her  support  from  her  husband's  estate  during  the 
year  succeeding  his  death,  though  it  had  not  been  formally  set 
apart  to  her,  could  not  have  a  further  allowance  by  way  of  year's 
support,  although  she  had,  during  such  year,  rendered  valuable 
services  to  the  estate.     She  was  to  look  to  the  administrator  for 
compensation  for  her  semces.*     But  where  a  homestead  has 
been  laid  off  to  a  widow,  under  a  statute  afterwards  declared  un- 
constitutional, so  that,  in  point  of  fact,  she  gets  no  homestead, 
she  may  afterwards  have  dower  assigned  to  her  out  of  such  lands, 
although  the  lands  have  been  levied  on  by  a  creditor  of  the 
deceased  husband.*     But  this  rule  does  not  prevent  the  widow, 
if  there  be  minor  children^  from  having  an  assignment  of  home- 
stead in  land  which  has  previously  been  set  apart  to  her  as  dower ; 
and  such  an  assignment  will  prevent  a  creditor  of  her  deceased 
husband  from  sellins:  under  an  execution  the  reversion  accruins: 
upon  the  death  of  the  widow.* 

»  McAfee  r.  Bettis,  72  N.  C.  29. 

*  Boff  V.  Johnson,  40  Ga.  565 ;  Singleton  v.  Huff,  49  Ga.  5S4 ;  Robson  v.  Lindrum, 
47  Ga.  252;  Adams  v.  Adams,  46  Ga.  680. 

'  Singleton  v.  Huff,  supra, 

*  Blassingame  v.  Rose,  84  Gtk  41S. 

•  Page  V.  Page,  60  Ga.  597. 

•  Adams  v.  Adams,  46  Ga.  680,  opinion  by  McCay,  J.  "We  have  held,"  said  the 
learned  judge,  "  in  several  cases,  that  the  homestead  provision  of  the  Constitution  was 
not  intended  to  be  an  addition  to  dowry,  but  that  it  was  subject  to  the  dower.  The 
object  was  to  secure  a  provision  for  the  family.    She  has  now  applied  in  behalf  of  her 
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§  565.  In  Iowa.  —  The  Iowa  statute  which  makes  provision  in 
lieu  of  dower  and  curtesy  at  common  law  reads  as  follows :  *'  One- 
third  in  value  of  all  the  legal  or  equitable  estates  in  real  property, 
possessed  by  the  husband  at  any  time  during  the  marriage,  which 
have  not  been  sold  on  execution  or  any  other  judicial  sale,  and 
to  which  the  wife  has  made  no  relinquishment  of  her  right,  shall 
be  set  apart  as  her  property  in  fee  simple,  if  she  survive  him. 
The  same  share  of  the  real  estate  of  a  deceased  wife  shall  be  set 
apai*t  to  the  surviving  husband.  All  provisions  made  in  this 
chapter  in  regard  to  the  widow  of  a  deceased  husband  shall  be 
applicable  to  the  surviving  husband  of  a  deceased  wife.  The 
estate  of  dower  and  curtesy  are  hereby  abolished."  ^  **  The  dis- 
tributive share  of  the  widow  shall  be  so  set  off  as  to  include  the 
ordinary  dwelling-house  given  by  law  to  the  homestead,  or  so 
much  thereof  as  will.be  equal  to  the  share  allotted  to  her  by  the 
last  section,  unless  she  prefers  a  different  arrangement.  But  no 
different  arrangement  shall  be  permitted  where  it  would  have  the 
effect  of  prejudicing  the  rights  of  creditors."  ^  In  view  of  these 
provisions,  and  those  of  the  homestead  exemption  law  elsewhero 
quoted,'  the  Supreme  Court  of  that  state  has  held  that  it  was 
not  the  intention  of  the  Legislature  that  the  widow  should  enjoy 
at  the  same  time  both  dower  and  homestead  in  the  same  real 
estate  of  her  husband.*  Therefore,  where  a  widow,  on  her  own 
application,  had  her  dower  set  off  so  as  to  include  the  dwelling- 
house  of  the  deceased  and  a  portion  of  the  forty  acres  compris- 
ing the  homestead,  she  could  not  claim  the  residue  under  the 
homestead  law.     The  setting  apart  of  dower  out  of  homestead 

children,  and  had  a  homestead  in  the  same  lands.  We  see  nothing  inconsistent  in 
this  action  with  our  decision.  She  might,  if  she  pleased,  wiuve  her  rights  in  behalf 
of  her  children,  and,  instead  of  her  dower,  permit  them  to  have  a  homestead.  We  do 
not  say  she  has  done  this.  Holding  to  her  dower,  she  might,  as  guardian  of  her  chil- 
dren, take  a  homestead  for  them  in  the  same  land,  or  including  the  same,  at  the  discre* 
tion  of  the  appraisers,  and  she  and  they  retain  their  interest — she  her  dower,  they 
their  homestead.  In  either  event  the  land  would  not  be  subject,  and  the  Terdict  would 
be  right." 

I  Laws  Ninth  Gen.  Assembly,  ch.  161,  {{1,  8;  Code  Iowa  1S78,  {  2440.  I  have 
given  this  statute  as  embodied  in  the  Code ;  the  original  act  is  not  accessible  to  mo. 

s  Code  Iowa  1873,  {  2441 ;  Rev.  1S60,  {  2426. 

»  Injra,  {  592. 

*  Meyer  v.  Meyer,  28  Iowa,  859;  Butterfield  v.  Wicks,  44  Iowa,  810. 
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property,  upon  the  application  of  the  widow,  is  said  to  be  a  dis- 
position  of  the  property  according  to  latVj  within  the  meaning  of 
the  statute  of  that  state,  which  provides  that  '^  upon  the  death 
of  either  husband  or  wife  the  survivor  may  continue  to  possess 
and  enjoy  the  whole  homestead  until  it  is  otherwise  disposed  of 
according  to  law."^  But  sometimes  the  homestead  right,  and 
sometimes  the  do^er  right,  may  be  deemed  by  the  survivor  the 
more  valuable.  The  survivor,  therefore,  has  the  right  to  elect 
whether  he  or  she  will  take  dower  or  homestead.^  The  execution 
by  the  sui*viving  husband  of  a  moitgage  upon  the  lands  of  his 
deceased  wife,  occupied  by  him  as  his  homestead,  is  not  an  elec- 
tion by  him  to  take  dower  therein.' 

§  566.  In  Micbigan.  — The  statute  of  Michigan  touching  this 
question  provides  that  the  section  establishiug  the  homestead 
right  *^  shall  be  deemed  and  construed  to  exempt  such  homestead, 
in  the  manner  aforesaid,  during  the  time  it  shall  be  occupied  by 
the  widow  or  miuor  clnld  or  children  of  any  deceased  person  who 
was  when  living  entitled  to  the  benefit  of  this  act."  ^  Under  this 
provision  the  widow  is  entitled  to  homestead,  and  also  to  dower 
in  what  remains  of  her  deceased  husband's  real  estate  after  set- 
ting apart  the  homestead.^ 

ARTICLE  III. — Rights  of  Children  and  Heibs. 

§  569.  Substantive  Bights  of  infant  Children.  —  The  chil- 
dren of  a  deceased  owner  of  a  homestead  have,  under  the  Illinois 
statute,  such  a  substantive  right  in  the  homestead  that  the  widow 
cannot  release  the  homestead  right  to  the  husband's  mortgagee ; 
such  a  release  does  not,  it  seems,  estop  the  widow  from  asserting 
the  homestead  right ;  *  nor  conclude  the  rights  of  minor  children  ;  ^ 

^  Meyer  v,  Meyer,  28  Iowa,  359,  opinion  by  Dillon,  J.  This  decision,  being  entirely 
the  result  of  an  elaborate  comparison  of  different  statutes,  can  haye  no  value  as  a 
guide  in  other  states,  unless  the  reasoning  upon  which  the  court  proceeded  is  exam- 
ined.   This  cannot  be  done  here  for  want  of  space. 

>  Butteifleld  v.  Wicks,  44  Iowa,  812. 

»  IHd. 

*  2  Comp.  Laws  1871,  p.  1217,  {  1. 

*  Wallace  v.  Harris,  82  Mich.  880,  402. 

*  Miller  v.  Marckle,  27  111.  406. 
»  Ibid.,  402. 
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nor  can  the  widow,  according  to  a  dictum  in  a  previous  case,  by 
abandoning  the  homestead,  impair  the  rights  of  children  ;^  and 
this  doctrine  received  practical  application  in  a  case  in  Arkansas, 
where  a  decedent  acquired  a  plantation  in  that  state  and  resided 
upon  and  cultivated  it  before  his  death.     His  wife  and  two  minor 
children,  in  the  meantime,  lived  in  another  state,  and  the  wife  died, 
never  having  in  person  lived  upon  the  premise,  except  to  make 
short  visits  to  it.     It  was  held  that  the  minor  children,  though 
still  in  fact  living  in  another  state,  could  claim  a  homestead  in  the 
premises.     The  domicile  of  the  husband  was  the  domicile  both  of 
the  wife  and  of  the  children  ;  and  no  act  of  the  mother — the  court 
refeiTing  to  her  failure  to  move  to  the  premises — could  impair 
their  rights.*    Where  there  were  children  by  two  marriages,  and 
the  widow  with  her  own  children — those  of  the  second  marriasre  — 
removed  from  the  homestead,  and  during  several  years  the  admin- 
istrator—  husband  of  a  daughter  of  the  first  marriage  —  rented 
the  homestead  and  collected  the  rents,  he  was,  in  a  suit  brought 
by  the  children  of  the  second  marriage  by  their  next  friend,  re- 
quired to  account  for  their  share  of  the  rents.' 

§  570.    Separate   Rigrhts   of    Widow   and   Children.  —  The 

Texas  statute  of  1848*  does  not  vest  in  the  widow  such  an  exclu- 
sive right  that,  if  she  and  the  adult  children  of  the  husband  by 
a  former  marriage  continue  to  live  together  upon  the  homestead 
premises,  apparently  as  one  family,  and  cultivate  the  lands  for 
the  purpose  of  paying  the  husband's  debts,  she  can  recover  of 
the  children  for  such  use  and  occupation.*  Where  the  deceased 
left  a  child,  and  his  widow  administered,  it  was  held  that  his 
creditors  could  not  dispute  the  right  of  the  widow  to  her  allow- 
ance, and  charge  her  with  a  devastavit  in  respect  of  it,  on  the 
ground  that  the  widow  was  not  the  lawful  wife  of  the  deceased ; 
since,  if  she  was  not  entitled  to  it,  the  child  was.*  '*  The  children 
have  no  interest  in  the  homestead,  as  such,  against  the  surviving 
parent,  by  virtue  of  the  homestead  rights  of  the  deceased  parent. 

«  Walters  v.  The  People,  21  HI.  178. 
«  Johnston  v.  Turner,  29  Ark.  280- 
'  Harmon  v.  Bynum,  40  Texas,  824. 
«  Jnfra,  I  602. 

A  James  v,  Thomp^n,  14  Texas,  463. 
•  Lockhart  v.  White,  18  Texas,  109. 
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If  it  was  the  community  property  of  their  parents^  they  inherit 
the  share  of  their  deceased  parent  just  as  they  inherit  any  other 
property."^  They  ««  cannot  control  the  parents  in  the  disposi- 
tion of  the  homestead,  or  assert  a  right  therein  adversely  to  the 
act  of  their  parents.  The  parent  has  the  right  to  dispose  of  the 
homestead  without  consulting  them  ;  and  whatever  will  bind  the 
head  of  the  family  will  be  binding  upon  them.  Their  domicile 
follows  that  of  the  parent,  and  he  has  the  power  to  choose  and 
renounce  it  for  them  at  pleasure.*'*  This  doctrine  should  be 
understood  as  expressing  the  general  rule  where  both  spouses 
are  alive,  or  where,  one  spouse  being  dead,  the  homestead  is 
superimposed  upon  the  separate  property  of  the  other.  It  does 
not  always  apply  in  other  cases,  as  elsewhere  shown.*  Where 
the  father  pleaded  his  homestead  in  a  suit  to  foreclose  a  mort- 
gage, this  concluded  his  children,  although  not  parties.*  Where 
the  estate  was  insolvent  and  there  was  a  widow  and  minor  child, 
and  the  administrator  had  failed  to  pay  over  the  statutoiy  allow- 
ance in  lieu  of  homestead,  the  child  could  not  sue  separately,  by 
special  guardian,  for  its  half.  The  widow  must  sue  alone  for  the 
whole,  though  it  would  not  be  improper,  it  seems,  to  join  the 
child  by  special  guardian,*  In  a  case  in  Vermont  the  husband 
died,  leaving  a  widow  and  eight  children,  all  of  whom  had 
reached  their  majority.  The  plaintiff,  her  son-in-law,  having 
procured  from  the  children  conveyances  of  all  their  rights  in  the 
estate  of  their  father,  brought  suit  against  the  widow  for  rent  of 
that  portion  of  the  premises  to  which  he  claimed  title  by  reason 
of  his  marriage  with  her  daughter  and  purchase  from  the  remain- 
ing children.  The  court  held  that  this  suit  could  not  be  main- 
tained, since  the  intention  of  the  Legislature  was  to  continue  the 
homestead  entire  as  the  home  of  the  widow,  or  the  widow  and 
children,  constituting  the  family  at  the  decease  of  the  husband.* 

§  571.    Bigrhts  of  surviving  Husband  against  Children.  —  In 

1  Johnson  v.  Taylor,  48  Texas,  122. 

s  Dictum  of  Wheeler,  J.,  in  Tadlock  o.  Ecdes,  20  Texas,  792.    See  Brewer  «. 
Wall,  28  Texas,  5S9. 
»  Infixt,  2  607  et  Beq, 

•  Tadlock  ».  Eccles,  supra. 

•  Burtv.  Box,  86  Texas,  114. 

•  Keyes  v.  Hill,  80  Vt  769. 
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Illinois,  upon  the  death  of  a  wife  having  a  homestead  in  her 
estate,  the  husband  succeeds  to  it  as  tenant  by  the  curtesy  con- 
summjite,  and  he  may  recover  it  of  his. children,  in  ejectment, 
although  he  had  abandoned  his  wife  and  children  piior  to  her 
death,  and  although  the  children,  one  of  them  a  minor,  continues 
to  occupy  it  as  their  homestead.^ 

§  572.  Continued  —  How  In  Alabama.  —  By  a  statute  of  Ala- 
bama '*  real  estate  of  a  decedent  set  apart  for  the  use  of  a  widow, 
or  widow  and  child  or  children, '*  as  a  homestead,  **is  exempt 
from  the  claims  of  heirs,  distributees,  or  legatees  only  when  the 
estate  is  ascei'tained  to  be  insolvent,  upon  satisfactory  evidence 
to  the  probate  judge,  and  it  becomes  necessary  to  sell  the  real 
estate  fot  the  payment  of  debts,'*'  Unless  the  widow  allege  and 
prove  to  the  satisfaction  of  the  Probate  Court  that  the  ejjtate  is 
insolvent,  she  gets  merely  her  dower,  where  the  contest  is  be- 
tween her  and  the  heirs."  But  this  statutory  provision  does  not 
enlarge  the  rights  of  creditors  ;  the  homestead  is  al)Solutely  ex- 
empt from  the  payment  of  the  debts  of  the  estate,  whether  it  l)e 
solvent  or  insolvent ;  it  is  only  where  there  are  other  heirs,  dis- 
tributees, or  legatees,  besides  the  claimant  of  the  homestead, 
that  the  insolvency  of  the  estate  becomes  of  importance.  *•  Such 
property  is  not  charged  with  the  payment  of  the  debts  of 
the  deceased,  and  it  cannot  be  sold  for  that  purpose  so  as  to 
defeat  the  rights  of  the  claimant  under  the  exemption  as  the 
heir,  distributee,  or  legatee.'*  Therefore,  where  there  was  no 
widow,  and  but  one  child,  the  sole  heir  and  distributee,  he  was 
absolutely  entitled  to  his  homestead  in  any  event.* 

§  573.  Aif  ects  the  Bights  of  Heirs,  how.  —  In  the  absence  of 
a  statutory  expression  to  the  contrary,*  the  right  of  homestead 

>  Wolf  V.  Wolf,  67  HI.  55.  This  was  before  the  act  of  1872,  which  provides  that 
"such  exemption  shall  continue  after  the  death  of  such  householder,  for  the  benefit  of 
the  husband  or  wife  surviving,  so  long  as  he  or  she  continued  to  occupy  such  home- 
stead, and  of  the  children  until  the  youngest  child  becomes  twenty-one  years  of  age ; 
and,  in  case  the  husband  or  wife  shall  desert  his  or  her  family,  the  exemption  shall 
continue  in  favor  of  the  one  occupying  the  premises  as  a  resident."  Laws  111.  1871-72, 
p.  478,  J  2. 

«  Rev.  Code  1867,  J  8689^. 

»  Thornton  v,  Thornton,  45  Ala.  274. 

«  Hudson  V.  Stewart,  48  Ala.  204. 

*  As  in  Missouri,  tn/ro,  {  588. 
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accorded  to  the  widow  and  minor  children  will  not,  some  courts 
have  heldy  exclude  the  rights  of  adult  heirs  to  a  partition.^  But 
the  contrary  rule  obtains  in  Vermont,*  Iowa,*  and  California.* 

$  574.  How  in  Illinois.  —  The  statute  of  homestead  in  force 
in  Illinois  for  many  years,  after  defining  the  homestead,  provides 
that  *'  such  exemption  shall  continue  after  the  death  of  such 
householder,  for  the  beneiic  of  the  widow  and  family,  some  or 
one  of  them  continuing  to  occupy  such  homestead  until  the 
youngest  child  shall  become  twenty-one  years  of  age,  and  until 
the  death  of  such  widow."  ^  Another  clause,  added  in  1857,  pro- 
hibits alienation  by  the  husband  without  the  concurrence  of  the 
wiie.*  This  statute  was  held  to  create  a  homestead  only  as 
against  the  creditors  of  the  debtor  and  his  alienees.  It  did  not 
change  the  law  of  descent  or  of  dower,  nor  interrupt  partition  of 
the  homestead  among  the  heirs  of  the  deceased  owner;  but 
upon  his  death  it  was  to  be  divided  between  the  widow  and 
heirs,  according  to  the  laws  of  dower  and  descent,  precisely  as 
if  no  statute  of  homestead  existed.^  It  follows  that  the  widow 
cannot  claim  homestead  as  against  an  alienee  of  one  of  the  heirs. ^ 
If  the  homestead  has  been  devised  to  the  two  children,  who  are 
minors,  and,  after  the  husband's  death,  continues  in  the  occu 
pancy  of  the  widow  and  children,  it  will  not  be  taken  into  ac- 
count, or  sold,  in  raising  the  widow's  statutory  allowance.* 

§  575.  How  under  Statute  of  Georgia.  —  The  Supreme  Court 
of  Georgia  says  that  the  estate  of  homestead  is  an  estate  caiTed 
out  of  the  estate  of  the  husband  for  the  use  of  the  family,  and 

1  Kemp  V.  Kemp,  42  Ga.  528 ;  Huger  v.  Nixon,  69  N.  C.  108;  Turner  v.  Bennett,  70 
111.  263;  Eggleston  v.  Eggleston,  72  ill.  24;  Sontag  v.  Schmisseur,  76  111.  641 ;  Fight 
V.  Holt,  80  IlL  84.  In  Texas  it  ia  bo  provided  by  statute,  unless  the  estate  is  insolvent. 
1  i'asc.  Dig.,  art  1805. 

»  Infra,  g  686. 

'  Nicholas  v,  Purczell,  21  Iowa,  266. 

•  Infra,  {  691. 

•  Laws  ni.  1861,  p.  26 ;  Rev.  1877,  ch.  52,  {  1. 

•  Laws  111.  1867,  p.  119. 

V  Turner  v.  Bennett,  70  111.  2G3;  Eggleston  v.  Eggleston,  72  HI.  24;  Sontag  o. 
Schmisseur,  76  ni.  641 ;  Fight  v.  Holt,  bO  111.  84. 

•  Eggleston  v.  Eggleston,  supra, 

•  Deitzer  v.  Schuester,  87  111.  801. 
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is  protected  from  his  debts  and  from  alienation  by  him,  and  it  is 
an  estate  vested  in  the  family.  Prima  fade^  it  would  seem  to 
follow  that  if,  at  any  time  or  in  any  manner,  the  family  should 
cease  to  exist,  the  reversion  would  go  over  to  the  holder  of  the 
fee ;  since  it  is  a  particular  estate  taken  out  of  the  fee  and  set 
aside  for  the  use  of  the  family.  When  the  purpose  of  the  par- 
ticular estate  fails,  the  fee  would  receive  back  the  particular  es- 
tate." ^  The  statute  of  that  state,  which  provides  that  **  said  prop- 
erty so  set  apart  shall  be  for  the  use  of  the  widow  and  children, 
during  her  life  or  widowhood,  and  at  her  death  or  intermarriage  be 
equally  divided  between  the  children  of  the  former  marriage,"  ' 
is  not  to  be  taken  literally.  It  means  that  if  the  widow  die  or 
inteiTOarry,  where  s?ie  is  the  sole  person  constituting  the  family^ 
then  the  property  is  to  be  divided  among  the  children  of  the  first 
marriage.*  The  court  holds,  construing  together  the  provision  of 
the  Constitution  of  Georgia,*  the  above  statutory  provision,  and 
section  2021  of  the  Code,*^  that  they  simply  provide  that  the  title 

1  Heard  v.  Downer,  47  Ga.  681. 
»  Act  186S,  i  12. 

•  Heard  v.  Downer,  supra, 

*  Const.  186S,  art  1,  {  1.  *'Each  head  of  a  family,  or  guardian  or  trustee  of  a 
family  of  minor  children,  shall  be  entitled  to  a  homestead  of  realty  to  the  value  of 
two  thousand  dollars  in  specie,  and  personal  property  to  the  value  of  one  thousand 
dollars  in  specie,  both  to  be  valued  at  the  time  they  are  set  apart  And  no  court  or 
ministerial  officer  in  this  state  shall  ever  have  jurisdiction  or  authority  to  enforce  any 
judgment,  decree,  or  execution  against  said  property  so  set  apart,  including  such  im- 
provements as  may  be  made  thereon  from  time  to  time,  except  for  taxes,  money  bor- 
rowed and  expended  in  the  improvement  of  the  homestead,  or  for  the  purchase-money 
of  the  same  and  for  labor  done  thereon,  or  material  fUmished  therefor,  or  removal 
of  incumbrances  thereon.  And  it  shall  be  the  duty  of  the  Oeneral  Assembly,  as 
early  as  practicable,  to  provide  by  law  for  the  setting  apart  and  valuation  of  said 
property,  and  to  enact  laws  for  the  full  and  complete  protection  and  security  of  the 
same  to  the  sole  use  and  benefit  of  said  families  as  aforesaid.'' 

^  Ga.  Code  1878,  {  2021.  **  Where  a  widow,  upon  the  decease  of  her  husband,  is 
entitled  to  dower  in  the  lands,  and  a  homestead  is  laid  out  for  the  family  of  the  de- 
ceased, including  th^  dwelling-house  and  appurtenances,  whether  in  town  or  coimtry, 
which  is  worth  more  than  two  thousand  dollars  in  specie,  said  widow  may  at  her 
option,  if  she  elects  to  take  money  in  lieu  of  her  dower,  leave  said  money,  or  so  much 
thereof  as  may  be  necessary,  in  the  hands  of  the  representative  of  the  estate  for  such 
estate,  and  such  amount  now  remaining  must  be  applied  to  the  payment  of  the  deficit 
When  a  widow  makes  application  for  a  homestead  in  the  realty  of  her  deceased  hus- 
band, which  realty  exceeds  the  value  of  two  thousand  d9llars  in  specie,  and  cannot 
be  divided  so  as  to  give  a  homestead  of  that  value,  in  accordance  with  the  terms  of 
section  2012  of  this  Code,  and  which  has  not  been  levied  on  and  sold  within  twelve 
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of  the  xoife  or  widow  to  the  iLse  of  the  homestead  ceases  when  she 
dies  or  marries  again  ;  that  her  estate  is  not  an  estate  of  inherit^ 
anee,  but  ceases  when  she  ceases  to  be  a  member  of  the  family  ; 
and,  subject  to  the  use  of  the  rest  of  the  family  so  long  as  it 
exists,  the  title  goes  back  to  the  children  of  the  first  marriage,  if 
the  husband  be  dead.^ 

§  576.  Under  the  Arkansas  Statute  of  1852. — This  statute 
defines  the  persons  entitled  to  the  benefit  of  the  homestead  pro- 
vision as  *'  every  free  white  citizen  of  this  state,  male  or  female, 
being  a  householder  or  the  head  of  a  family ;  "  ^  and  further  pro- 
vides that  *'  the  preceding  section  shall  be  deemed  and  construed 
to  exempt  such  homestead,  in  the  manner  aforesaid,  during  the 
time  it  shall  be  occupied  by  the  widow  or  child  or  children  of 
any  deceased  person  who  was  when  living  entitled  to  the  bene- 
fits of  this  act."  ^  In  a  late  case  it  is  said  that  the  efiect  of  this 
statute  is  to  suspend  the  rights  of  creditors  until  the  child  or 
children  become  of  age,  and  are  presumed  to  be  capable  of  taking 
care  of  and  supporting  themselves,  at  which  time,  and  not  before, 
the  rights  of  creditors  to  satisfaction  out  of  the  estate  may  be 
asserted.* 

months  from  the  death  of  the  hushand,  the  ordinary  shall,  if  the  widow  requires  and 
establishes  her  right  thereto,  grant  an  order  for  the  sale  of  the  premises,  by  the  legal 
representatives  of  the  deceased's  estate,  in  the  manner  that  the  law  requires,  for  the 
benefit  of  heirs  or  creditors,  but  so  far  prescribing  the  terms  of  sale  as  to  require  the 
two  thousand  dollars  of  its  purchase-money  in  specie,  or  specie  value,  to  be  paid  in 
cash,  unless  the  widow  consents  to  different  terms ;  and,  when  so  sold,  the  proceeds  of 
the  sale,  to  the  value  aforesaid,  shall  be  invested  in  accordance  with  the  section  afore- 
said ;  provided,  always,  that  such  legal  representative  shall  have  ten  days'  notice  in 
writing  of  such  application  for  sale  before  the  time  appointed  for  the  hearing,  that  he 
may  make  such  showing  as  he  has  to  the  contrary ;  and  provided^  also,  that  all  claims  to 
dower  in  and  to  the  property  aforesaid  shall  be  first  adjusted  so  that  said  two  thousand 
dollars  shall  be  free  from  any  claim  thereon  of  the  widow  for  dower,  and  to  this  end  the 
widow  shall  be  first  paid  or  satisfied,  to  the  value  of  her  dower  in  and  to  the  particular 
piece  of  realty  sought  to  be  sold,  as  prescribed  by  the  law  in  force  for  accepting  the 
value  of  dower  in  money ;  but  to  this  claim  the  assent  of  the  representative  of  the 
estate  shall  not  be  necessary.  If  such  representative  refuses  or  neglects  to  comply 
with  the  order  of  the  ordinary  aforesaid,  his  letters  shall  be  immediately  revoked,  and 
another  representative  appointed  in  his  stead."    Ga.  Code  1878,  {  2021. 

>  Heard  v.  Downer,  47  Ga.  681. 

s  Dig.  Stat.  1868,  p.  604,  j  29. 

»  Ilnd,,  J  80. 

«  Booth  v.  Goodwin,  29  Ark.  686. 
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§  577.  In  North  Carolina,  does  not  depend  npon  Indigrence 
of  Children.  —  The  right  of  minor  children  to  a  homestead  has 
been  so  much  favored  in  Noilh  Carolina  that  it  is  held  to  exist 
irrespective  of  their  condition  as  to  the  ownership  of  other  prop- 
erty. Thus,  to  an  application  of  such  children  for  an  apportion- 
ment of  homestead  out  of  the  lands  of  their  deceased  fathei*^  it 
was  no  defense  that  they  had  inherited  from  their  mother,  who 
had  died  before  their  father,  lands  worth  about  $3,000,  which 
lauds  they  owned  at  the  time  of  his  decease.  Nor  was  it  of  any 
importance  that  there  was  a  habitable  and  comfortable  dwelling 
upon  the  land  which  the  children  had  inherited  from  their  mother. 
"The  homestead,"  said  the  court,  **  must  include  the  dwelling  of 
the  owner  thereof,  if  there  be  one  ;  but  a  homestead  may  be  had  of 
unimproved  land.  Otherwise,  the  poorest  and  most  needy  class 
of  all  —  viz.,  those  who  have  small  bits  of  land  which  have  no 
buildings  of  any  sort  on  them  —  would  be  excluded  from  the  bene- 
fits of  the  act.  Homestead  is  analogous  to  dower.  A  dowress 
is  entitled  to  the  mansion  as  a  part  of  her  dower.  But,  if  the 
husband  dwelt  in  a  house  in  which  he  had  only  a  term  for  years, 
or  a  life  estate,  she  is  nevertheless  entitled  to  dower  out  of  all 
the  lands  he  was  seized  of,  whether  they  were  improved  or  not."  * 

§  578.    But  does  depend  upon  Indebtedness  of  Father. — 

The  right  of  homestead  provided  for  the  widows  and  children  of 
deceased  persons,  by  the  foregoing  ordinsmces  and  statute  of 
North  Carolina,  has  been  limited  by  judicial  construction  to  cases 
where  the  husband  died  leaving  debts.  In  so  holding,  the  court 
reasons  thus  :  **  The  purpose  of  a  homestead  law  is  to  regulate 
between  a  debtor  and  his  creditors,  and  to  affect  other  interests- 
incidentally  only,  and  to  the  least  possible  degree  consistent  with 
its  main  purpose.  The  present  act  does  not  profess  to  deal  with 
any  other  subject  but  homesteads.  To  undei*take  in  it  the  regu- 
lation of  the  respective  estates  of  a  widow  and  the  heirs  when  there 
were  no  debts,  would  be  an  abrupt  and  unnatural  departure  from 
the  subject  in  hand.  We  think  the  Legislature  still  had  in  mind 
the  idea  of  a  homestead  as  property  needing  exemption,  and  that 

*  Allen  V.  Shields,  72  K.  0.  606,  opinion  by  Bodman,  J. 
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section  10  applies  only  where  there  are  creditors  of  the  deceased 
owner.  It  may  be  laid  off  as  a  protection  against  creditors,  but  it 
is  valid  and  available  against  them  only.  As  between  the  widow 
and  the  heirs,  the  estate  goes  under  the  general  laws.  It  is 
asked,  Suppose  there  be  a  small  debt,  can  the  homestead  then  be 
laid  off?  It  can.  But,  if  the  heirs  procure  the  creditor  to 
release  and  extinguish  the  debt,  the  homestead  being  no  longer 
necessary,  can  have  no  existence.  It  is  possible  that  the  act, 
under  this  or  any  other  intei'pretation,  may  lead  to  unexpected 
results.  But  that  is  only  what  happens  in  the  case  of  all  experi- 
mental legislation,  as  that  on  homesteads  confessedly  is.  Our 
duty  is  simply  to  ascertain  the  intent  and  meaning  of  the  act. 
If  it  shall  turn  out  to  need  amendment,  the  Legislature  can  pro- 
vide the  remedy."  ^ 

§  579.  "Sot  lost  by  Failure  of  Guardian  ad  litem  to  claim. — 

The  homestead  right  of  orphan  children  is  so  highly  appreciated 
in  North  Carolina  that  it  is  held  that  it  is  not  lost  by  a  failure 
of  their  guardian  ad  litem  to  claim  it  for  them,  in  a  case  where 
the  children  have  not  been  personally  served  with  notice.  The 
coui't  does  not  decide  that  a  personal  service  upon  the  infants  is 
necessary,  but  comments  severely  upon  the  practice  of  remitting 
the  rights  of  infant  defendants,  without  personal  notice,  to  the 
protection  of  guardians  ad  litem  appointed  by  the  court  upon 
the  suggestion  of  the  adverse  party.  '*  Too  often,"  says  the 
court,  **  such  an  appointment  is,  to  use  the  language  of  an  old 
lawyer  quoted  by  Blackstone,  '  committere  agnum  lupo.*  "  But 
the  conclusion  of  the  court  is  rested  upon  the  ground  that  it  is 
the  duty  of  the  administrator,  in  such  a  case,  to  lay  off  the  home- 
stead of  the  infant  heirs  before  he  proceed  with  the  sale.  '*  It 
is  true,"  the  court  continues,  **  that  the  law  makes  no  provision 
that  an  administrator,  before  selling  lands  to  pay  the  debts  of 
the  intestate,  shall  have  the  homestead  of  the  infant  heirs  laid 
off,  as  it  does  in  the  case  of  a  sheriff  who  levies  upon  land  under 
an  execution.^  It  would  seem,  from  the  analogy  of  the  case  of 
an  administrator  to  that  of  a  sheriff,  that  he  should  do  so.  .  But, 
if  he  neglects  the  duty,  his  sale,  like  that  of  a  sheriff  under  an 

.  1  Hager  «.  Nixon,  69  N.  C.  112. 
'  Battle's  Rev.  cb.  56,  {  1. 
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execution,  must  be  only  of  such  estate  of  the  debtor  as  may  law- 
fully be  sold.  The  purchaser  must  inquire  into  all  adverse  equi- 
ties affecting  the  estate,  and,  in  like  manner,  into  the  rights  of 
the  children  or  widow  to  a  homestead."* 


ARTICLE  IV.  — iNomENTS  or  the  Rioht  uin>ER  partiouijlr  Statutes, 

1.   In  New  Hampshire. 

§  582.  Under  New  Hampsblre  Act  of  1851.  —  In  New  Hamp- 
shire the  widow  who  continued,  after  the  decease  of  her  husband, 
to  occupy  the  dwelling  which  constituted  the  family  home  at  the 
time  of  his  death  was  entitled,  under  the  act  of  July  4,  1851,  to  a 
homestead,  to  be  assigned  to  her  out  of  the  estate,  to  the  value 
of  $500 ;  and  her  right  of  homestead  was  paramount  to  the  claims 
of  creditors,  heirs,  and  devisees,  so  long  as  she  continued  to 
occupy.'  The  nature  of  the  right  thus  conferred  upon  her,  as 
affected  by  an  alienation  of  the  premises  by  her  husband  without 
her  concuiTence,  and  by  her  compulsory  or  voluntary  abandon- 
ment of  them  during  his  life-time,  has  been  elsewhere  shown.* 
It  remains  to  consider  oue  or  two  features  not  there  presented. 

§  583.    Continued — Homestead  in  mortgaged  Estates. — In 

that  state  the  following  rules  in  relation  to  dower  in  mortgaged 
estates  are  said  to  be  well  settled :  •  1.  That  a  widow  is  entitled 
to  dower  in  an  equity  of  redemption  in  real  estate  of  her  late 
husband,  against  all  persons  except  the  mortgagee  or  those  claim- 
ing under  him.  2.  She  cannot  be  endowed,  as  against  the  mort- 
gagee, except  by  payment  of  the  whole  mortgage  debt.  3.  But, 
as  against  any  one  having  an  interest  in  the  redemption,  and  who 
has  actually  redeemed  the  mortgage,  she  can  be  endowed  upon 
payment  of  contribution.  4.  If  the  administrator  redeems  the 
mortgage,  by  applying  to  that  purpose  assets  of  the  estjite,  then 
the  widow  takes  dower  without  contribution.  *    The  same  princi- 

^  Allen  V.  Shields,  72  N.  C.  607,  per  Bodman,  J. 

«  Noma  V.  Moulton,  84  N.  H.  892. 

»  Ante,  J{  500-^7. 

*  Noma  V,  Morrison,  45  N.  H.  498 ;  Cass  v,  Martin,  6  N.  H.  26 ;  Robinson  v.  Bates, 
8  Mete.  (Mass.)  40;  Robinson  v.  Leavitt,  7N.  H.  102;  Rossiterv.  Cossitt,  16  N.  H.  88; 
Hastings  v.  Stevens,  29  N.  H.  664;  Woods  o.  Wallace,  80  N.  H.  884. 
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pies  are  held  to  apply  with  reference  to  the  assiirnment  of  a 
widow's  homestead.  If  there  be  a  mortgage  lien  paramount  to  the 
homestead  right,  this  constitutes  no  ground  of  objection  to  the 
assignment  of  the  homestead.  The  right  attaches  in  favor  of  the 
widow  as  against  all  persons  except  such  as  hold  under  the  mort- 
gage ;  the  estate  in  this  particular  being  treated  as  though  it  were 
free  from  the  incumbrance.  The  rights  of  the  mortgagee,  of 
course,  remain  unaffected  by  the  assignment.  Its  operation  is 
merely  to  give  the  widow  the  right  to  hold  the  homestead  assigned 
to  her  until  proceedings  to  enforce  the  paramount  right  under  the 
mortgage.  If  the  mortgage  debt  is  discharged  by  the  adminis- 
trator, she  then  holds  her  homestead,  of  the  vahie  of  $500,  free 
from  the  incumbrance,  the  appraisal  being  made  as  though  the 
estate  were  unincumbered.  If  the  debt  is  not  paid  by  the  ad- 
ministrator, she  will  have  the  right  to  redeem  and  hold  the  entire 
estate  under  the  mortgage,  as  assignee,  until  such  amount  be  paid 
to  her  as,  upon  principles  of  law,  others  interested  in  the  re- 
demption of  the  mortgage  may  be  bound  to  pay.^  After  the 
decease  of  the  mortgageor,  if  the  equity  of  redemption  is  pur- 
chased by  the  mortgagee,  the  two  estates  —  that  under  the  mort- 
gage and  the  equity  of  redemption  —  become  merged,  as  though 
some  person  had  purchased  the  equity  and  then  redeemed  the 
mortgage  ;  and  in  such  case  the  widow  may  hold  her  dower  and 
homestead,  discharged  from  the  mortgage,  by  paying  contribu- 
tion only.  In  such  case  it  is  immaterial  whether  the  dower  and 
homestead,  or  either  of  them,  be  first  assigned,  or  the  equity  be 
first  sold ;  since  the  owners  of  these  interests,  in  either  case, 
stand  on  the  same  ground  in  equity,  their  separate  estates  com- 
mencing, not  from  the  time  of  assignment  or  sale,  but  from  the 
death  of  the  intestate.  Hence  the  mortgage  debt  is  to  be  shared 
between  the  owner  of  the  equity  of  redemption  and  the  widow 
having  dower  and  homestead,  according  to  the  relative  value  of 
the  proportion  of  mortgaged  property  held  by  each.* 

§  584.    Under   New   Hampshire   Act  of   1868.  —  The   New 

Hampshire  law  of  1851  has  been  repealed  by  the  General  Stat- 

1  KorrU  v.  Houlton,  84  N.  H.  899;  NorrU  v.  Morrison,  45  N.  H.  498. 
*  Morris  v,  MorriBon,  auprci. 
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iites  of  1868.*  Tlie  distinguishing  feature  of  the  present  statute 
is  that  by  it  the  homestead  privilege  is  given  in  terms,  not  to  the 
debtor  himself,  but  to  "  the  wife,  widow,  and  children  of  every 
debtor."  That  portion  of  the  statute  material  to  show  the 
nature  of  the  right  is  as  follows :  **  The  wife,  widow,  and  chil- 
dren of  every  debtor  who  is  owner  of  a  homestead,  or  of  any 
interest  therein,  occupied  by  himself  and  his  family,  shall  be 
entitled  to  so  much  of  said  homestead  or  interest  as  shall  not 
exceed  in  value  five  hundred  dollars,  as  against  the  creditors  of 
such  debtor  and  his  grantees,  for  and  during  the  life  of  such  wife 
or  widow  and  the  minority  of  such  children.*  No  deed  or 
mortgage,  made  by  such  debtor  only,  shall  affect  or  impair  the 
interest  of  such  wife,  widow,  or  children  ;  but  a  mortgage  made 
at  the  time  of  the  purchase  of  such  homestead,  to  secure  the 
purchase-money  or  part  thereof,  shall  be  valid.*  The  deed  of 
the  husband  and  wife,  or,  if  the  wife  is  insane,  the  deed  of  the 
husband  with  the  approval  of  the  judge  of  probate,  shall  bo 
effectual  to  bar  such  right  of  homestead."*  But  it  is  seen  that 
this  statute,  while  apparently  intended  to  enlarge  the  homestead 
right  of  the  widow,  in  fact  diminishes  it,  by  making  the  exemp- 
tion extend  only  against  the  creditor  of  the  husband  and  his 
grantees.  It  creates  no  exemption  in  favor  of  the  widow  as 
against  the  husband's  heirs.  And,  although  this  may  have  been 
a  legislative  blunder,  it  has  been  held  that  the  courts  cannot 
correct  it  by  construction.  The  Legislature  only  can  connect  its 
own  mistakes.  Therefore,  where  the  owner  and  occupant  of  a 
homestead  died  solvent,  leaving  a  widow  and  two  adult  heirs, 
and  the  widow  continued  to  occupy  the  home  place  after  his 
death,  it  was  held  that  she  was  not  entitled  to  an  assignment  of 
homestead  therein.* 

§  585.    Continued  —  Amendatory  Act  of  1868.  —  This  legis- 
lative mistake  was  very  soon  after  coiTCcted  by  an  amendment, 

1  Cb.  273,  2  14.    This  repeal  took  effect  January  1, 1868.    Spaulding's  Appeal,  63 
N.  H.  889. 
s  Qen.  Stat  N.  H.,  ed.  1867,  p.  258,  }  1. 
»  IHd.,  2  2. 
*  Ibid,,  i  8. 
B  Spaulding'8  Appeal,  52  N.  H.  888. 
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which  ]>rovided  in  substance  that  the  wife,  widow,  and  children 
of  every  person  who  is  the  owner  of  a  homestead  occupied  by 
himself  or  herself,  and  his  or  her  family,  shall  be  entitled  to  a 
homestead,  etc.,  as  against  the  creditors^  grantees^  and  heirs  of 
such  person.^  Comparing  this  amendment  with  the  provisions 
of  the  General  Statutes,  and  also  with  the  law  of  1851,  the  New 
Hampshire  court  holds  that,  under  the  last-named  act,  the  right 
of  the  wife,  during  the  life  of  her  husband,  to  a  homestead  which 
has  not  been  set  off  or  assigned,  is  not  such  an  interest  or  estate 
in  the  land  as  will  bar  an  action  of  trespass  quai'S  claitsum  fregit^ 
brought  by  a  creditor  of  the  husband  whose  execution  has  been 
extended  upon  the  land.  It  is  also  held  that,  under  the  law  of 
1868,'  tlie  wife  may,  in  certain  cases,  have  a  homestead  set  off 
and  assigned  during  the  life  of  the  husband.  But  until  it  is 
thus  assigned  her  right  of  homestead  does  not  constitute  a  vested 
estate  or  interest  in  such  land,  nor  such  an  estate  as  can  be  as- 
signed or  set  up  as  a  defense  to  a  writ  of  entry,  or  an  action 
of  quare  clausum  f regit ^  in  favor  of  such  creditor.  And,  even 
though  the  value  of  the  whole  real  estate  in  which  the  homestead 
is  claimed  is  less  than  $500,  it  does  not  change  the  result.  The 
only  way  the  value  of  the  premises  as  a  homestead  can  be  ascer- 
tained is  upon  a  proceeding,  in  some  of  the  ways  provided  by 
law,  to  have  the  homestead  set  out  and  assigned.' 


1  Stat.  N.  H.  June,  1868»  ch.  1,  {  88. 

'  Ihid.,  2  86,  which,  amending  the  General  Statates,  provides  that  the  judge 
of  probate,  on  petition  after  the  death  of  such  person  [the  owner  of  the  home- 
stead], or  any  conveyance  by  him  when  made,  may  cause  such  homestead  to  be 
be  set  off  in  the  same  manner  as  dower  may  be  assigned  by  him.  ''  Under  this  pro- 
vision of  the  law,"  said  the  court,  ''the  wife  would  seem  to  have  the  right  to  have  a 
homestead  assigned  during  the  life  of  the  husband,  in  lands  which  he  has  conveyed, 
and  in  which  conveyance  the  wife  has  not  joined;  but  we  suppose  that  would  only  be 
in  case  the  debtor  had  no  other  homestead  for  his  wife  and  family.  Neither  the  hus- 
band nor  wife,  in  this  case,  loses  the  right  of  dower  by  not  making  their  application  to 
have  it  assigned  when  the  estate  was  set  off  on  execution."  Barney  v.  Leeds,  61  N.  H. 
258.  And  although  the  husband  is  still  living,  yet,  if  the  set-off  on  execution  in  this 
case,  which  is  a  kind  of  statute  conveyance,  is  to  be  regarded  as  a  conveyance  by  the 
husband,  within  the  meaning  of  this  section  86  of  the  law  of  June,  1868,  chapter  1, 
then  the  judge  of  probate  might  assign  to  the  wife,  in  this  case,  a  homestead."  Tidd 
V.  Quinn,  52  N.  H.  844,  opinion  by  Sargent,  G.  J. 

•  Ibid.,  Za. 
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2.    In  Vermont, 

§  586.  In  Vermont,  Widow  takes  the  Pee.  —  The  contingent 
right  of  homestead,  elsewhere  defined,  as  existing  in  Vermont,* 
though  it  is  inferior  to  the  right  of  dower  in  respect  of  the  inci- 
dent that  the  husband  may,  during  coverture,  extinguish  it 
entirely,  by  abandoning  the  premises  and,  by  virtue  of  his 
authority  as  head  of  the  family,  compelling  the  wife  and  children 
to  follow  him  ;  *  and  although  it  is  inferior  to  dower  in  respect  of 
the  fact  that  it  is  limited  in  acreage  and  value,  yet  in  Vermont 
it  is  superior  to  dower  in  respect  of  the  fact  that,  upon 
the  death  of  the  husband,  the  widow  takes,  not  merely  a 
life  estate  in  the  premises  admeasured  to  her,  but  an  absolute 
title  in  fee.* 

§  587.  The  same  Rule  adopted  in  Missouri.  —  The  same 
view  was  adopted  in  Missouri,  under  a  statute  which  is  a  sub- 
stantial transcript  of  the  5th  section  of  the  present  statute  of 
Vermont.*  In  determining  that  this  statute  operates  to  pass  to 
the  widow,  or,  if  there  be  children,  to  the  widow  and  children, 
a  fee-simple  absolute  estate,  which  upon  her  death  goes  to  her 
heirs,  lineal  or  collateral,  to  the  exclusion  of  her  husband's  heirs, 
the  Supreme  Court  of  Missouri  have  yielded  to  the  rule  of  con- 
struction that,  where  a  foreign  statute  is  adopted  as  a  part  of  the 
domestic  code,  the  presumption  is  that  the  Legislature  intended 
to  adopt  it  with  the  construction  placed  upon  it  by  the  courts  of 
the  country  from  which  it  was  borrowed. 

1  Ante,  i  509. 

*  Howe  V,  Adams,  28  Vt  646. 

»  Doane  v.  Doane,  88  Vt  652 ;  Day  v,  Adams,  42  Vt  617. 

«  Skouten  v.  Wood,  57  Mo.  880.  The  statute  (1  Wag.  Mo.  Stat  698,  {  5)  reads :  "If 
any  such  housekeeper  or  head  of  a  family  shall  die  leaving  a  widow  or  any  minor 
children,  his  homestead  to  the  value  aforesaid  shall  pass  to,  and  vest  in,  such  widow 
or  children,  or,  if  there  be  both,  to  such  widow  and  children,  without  being  subject  to 
the  payment  of  the  debts  of  the  deceased,  unless  legally  charged  thereon  in  his  life- 
time ;  and  such  widow  and  children,  respectively,  shall  take  the  same  estate  therein 
of  which  the  deceased  died  seized;  provided  that  such  children  shall  by  force  of  this 
chapter  only  have  an  interest  in  such  homestead  until  they  shall  attain  their  majority ; 
and  the  Probate  Court  having  jurisdiction  of  the  estate  of  such  deceased  housekeeper 
or  head  of  a  family  shall,  when  necessary,  appoint  three  oommifisioners  to  set  out 
such  homestead  to  the  person  or  persons  entitled  thereto." 
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§  588.  Hut  repealed  by  Statute.  —  This  rule,  entirely  foreign 
to  the  design  and  policy  of  homestead  laws,  was  repealed  by  the 
Legislature  of  Missouri,  at  its  next  session,  by  a  statute  reading 
as  follows  :  **  If  any  such  housekeeper  or  head  of  a  family  shall 
die  leaving  a  widow  or  any  minor  children,  his  homestead  to  the 
value  aforesaid  shall  pass  to,  and  vest  in,  such  widow  or  children, 
or,  if  there  be  both,  to  such  widow  and  children,  and  shall  con- 
tinue for  their  benefit  without  being  subject  to  the  payment  of 
the  debts  of  the  deceased,  unless  legally  charged  thereon  in  his 
life-time,  until  the  youngest  child  shall  attain  its  legal  majority, 
and  until  the  death  of  such  widow ;  and  such  homestead  shall, 
upon  the  death  of  such  housekeeper  or  head  of  a  family,  be  lim- 
ited to  that  period.  But  all  the  right,  title,  and  interest  of  the 
deceased  housekeeper  or  head  of  a  family  in  the  premises,  except 
the  estate  of  the  homestead  thus  continued,  shall  be  subject  to 
the  laws  relating  to  devise,  descent,  dower,  partition  and  sale 
for  the  payment  of  debts  against  the  estate  of  the  deceased,  and 
the  Probate  Court  having  jurisdiction  of  the  estate  of  the  de- 
ceased housekeeper  or  head  of  a  family  shall,  when  necessary, 
appoint  three  commissioners  to  set  out  such  homestead  to  the 
person  or  persons  entitled  thereto."^ 

§  589.    Continued —  Right  not  waived  by  Aets  in  Pais.  -^  And 

since  the  wife's  right  of  homestead  becomes,  on  the  death  of  the 
husband,  a  vested  rights  it  is  not  waived  by  failing  to  demand  its 
admeasurement  at  the  time  dower  is  admeasured,  under  a  statute 
which  is  silent  as  to  the  time  when  it  shall  be  set  out.  It  was  so 
held  where  the  claim  of  homestead  was  made  by  the  widow  two 
years  after  the  assignment  of  her  dower,  but  while  the  settlement 
of  the  estate  was  still  pending  in  the  Probate  Court.'  And  where 
the  widow  and  minor  children  continued  to  occupy  the  homestead 
for  two  years  after  the  death  of  the  husband  and  father,  after 
the  lapse  of  which  time  it  was  sold  by  the  administrator  under 

1  Law8  Mo.  1876,  p.  00,  2  1. 

'  Doane  v.  Doane,  83  Vt  649.  In  this  case  it  was  also  intimated,  though  the  record 
did  not  fairly  raise  the  question,  that  the  widow's  right  of  homestead  would  not  he 
affected  hy  a  partition  among  the  heirs,  in  a  proceeding  to  which  she  was  not  made  a 
party;  but  this  is  too  obvious  to  require  discussion. 
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an  order  of  the  Probate  Court,  made  on  the  application  of  the 
widow  and  children,  and  thev  received  most  of  the  avails  of  the 
sale,  it  was  held  that  the  widow  and  children  had  not  waived 
their  homestead  right  in  favor  of  a  prior  grantee  of  the  husband 
alone,  by  thus  petitioning  for  a  sale  of  the  homestead  ;  these  acts, 
on  the  contrary,  showed  an  assertion  of  their  homestead  right, 
not  an  abandonment  of  it.^ 

§  590.  Not  affected  by  Husband's  sole  Deed.  — It  further  re- 
sults from  this  rule  that  a  deed  made  by  the  husband  alone,  ot 
premises  occupied  as  a  homestead  down  to  the  time  of  his  death, 
and  never  worth  more  than  the  statutory  limit  of  value,  did  not, 
after  his  death,  the  wife  and  children  surviving  and  continuing  to 
occupy  the  premises  as  their  home,  constitute  even  an  incum- 
brance upon  the  estate.  Hence,  where  the  premises  were  subse- 
quently sold  by  order  of  the  Probate  Court,  upon  the  petition  of 
the  widow  and  minor  children,  the  purchaser  took  a  clear  title, 
and  could  not,  therefore,  maintain  an  action  against  the  adminis- 
trator for  a  breach  of  the  covenants  in  his  deed,  growing  out  of 
the  prior  conveyance  made  by  his  intestate.*  *'  This,"  said  the 
court,  **  results  from  the  provisions  of  the  homestead  law,  in  force 
at  the  date  of  the  deed,  prohibiting  the  alienation  of  such  home- 
stead except  by  the  joint  deed  of  husband  and  wife,  and  provid- 
ing that,  on  the  death  of  such  housekeeper  or  head  of  the  family, 
his  homestead,  of  the  value  of  $500,  shall  wholly  pass  to  his 
widow  and  children  in  due  course  of  descent,  without  being  sub- 
ject to  the  payment  of  the  debts  of  the  deceased.*'  • 

3,   In  California. 

§  591.    Homestead   of   survivinsr   Wife   in    California. — In 

California,  as  already  seen,  the  homestead  is  a  species  of  joint 
tenancy.*  The  distinguishing  feature  of  a  title  by  joint  tenancy 
is  that  the  entire  tenancy  or  estate,  upon  the  death  of  one  of 
the  joint  tenants,  goes  to  the  survivor,  and  vests  in  him  abso- 

1  Day  V,  Adams,  42  Yt  510. 
»  IHd, 

•  Ibid,,  616,  opinion  by  Peck,  J. 
«  Ante,  H  618-619. 
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lutely.^  From  this  the  Supreme  Court  cf  Califoniia  infer  that 
the  intention  of  the  Legislature  of  that  state,  in  passing  the  stat- 
ute which  dechires  that  the  homestead  shall  be  deemed  to  be 
held  by  husband  and  wife  in  joint  tenancy,*  was  that  it  should 
vest  in  the  surviving  husband  or  wife  absolutely,  and  not  descend 
to  the  heirs  of  either.'  The  tests  by  which  it  is  asceilained  are 
the  same,  when  the  question  arises  between  the  heirs  of  a  sur- 
viving spouse  and  the  heirs  of  the  deceased  spouse,  as  in  other 
cases.*  The  surviving  wife  inherits  the  actual  homestead  —  that 
is,  the  dwelling-house  and  land  to  bring  the  value  of  the  reser- 
vation up  to  15,000.  This  value  is  that  which  the  land  bore  at 
the  time  of  the  husband's  death,  and  not  what  it  bore  at  the  time 
the  declaration  was  filed,  nor  at  any  previous  time.  Accord- 
ingly, when  the  surviving  wife  petitions  to  have  the  homestead 
set  off  to  her,  she  must  show  to  the  Probate  Court  what  was  the 
homestead  at  the  time  of  the  husband's  death,  and  what  was  its 
value  at  that  time ;  and  the  court  should  restrict  the  quantity  of 
land  set  off  to  her  to  an  amount  worth  $5,000  or  less,  regardless 
of  the  quantity  described  in  the  declaration  of  homestead.  It  is 
not  sufficient  in  such  a  proceeding  for  the  wife  to  prove  that,  at 
the  time  the  declaration  was  filed,  several  years  before  her  hus- 
band's death,  the  homestead  described  in  the  declaration  was 
worth  less  than  $5,000/  In  this  state,  if  the  lands  of  the  deceased 
husband  are  incumbered  and  cannot  be  partitioned  without  ma- 
terial injury,  the  Probate  Court  may  direct  them  to  be  sold  and 
the  homestead  set  apart  out  of  the  proceeds.* 

4,    In  Iowa, 

§  592.  ififot  an  £state»  but  an  Exemption.  —  In  Iowa  the 
doctrine  of  the  early  California  cases  —  that  the  homestead  is  an 
estate  resembling  joint  tenancy  at  common  law,  with  the  incident 
of  survivorship  —  has  been  denied,  audit  is  there  said  that  **  the 
homestead  statute  is  simply  a  statute  of  exeinption^  rather  than 

I  4  Kent's  Com.  858. 
>  Ante,  2  516. 

*  Estate  of  James,  23  Gal.  416. 
«  Ante,  {  105. 

*  Estate  of  Delaney,  87  Cal.  180. 

*  McCauIey's  Estate,  50  Cal.  544. 
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a  law  conferring  affirmative  rights."^  The  statute  of  that  state, 
after  defining  the  homestead  exemption  as  to  its  extent  and  value, 
contains  the  following  provisions:  **A  conveyance  or  incum- 
brance by  the  owner  is  of  uo  validity  unless  the  husband  and 
wife,  if  the  owner  is  married,  concur  in  and  sign  such  convey- 
ance."' **Upon  the  death  of  either  husband  or  wife,  the  sur- 
vivor may  continue  to  possess  and  occupy  the  whole  homestead 
until  it  is  otherwise  disposed  of  according  to  law."*  **But,  if 
there  be  no  such  survivor,  the  homestead  descends  to  the  issue 
of  either  husband  or  wife,  according  to  the  general  rules  of 
descent,  unless  otherwise  directed  by  will,  and  is  to  be  held  by 
such  issue  exempt  from  any  antecedent  debts  of  their  parents  or 
their  own."*  '*  If  there  is  no  such  survivor  or  issue,  the  home- 
stead is  liable  to  be  sold  for  the  payment  of  any  debts  to  which 
it  might  at  that  time  be  subjected  if  it  had  never  been  held  as  a 
homestead."*^  **  Subject  to  the  rights' of  the  surviving  husband 
or  wife,  as  declared  by  law,  the  homestead  may  be  devised  like 
other  real  estate  of  the  testator."* 

§  593.  Bisrbts  of  siirvlvinsr  Spouse  —  Of  Heirs.  — These  sec- 
tions, construed  together,  are  held  to  mean  that  upon  the  death 
of  one  of  the  spouses  the  other  may  possess  and  occupy  the  en- 
tire homestead,  regardless  of  the  question  which  spouse  was  the 
owner  of  the  fee,  and  regardless  of  the  fact  of  issue  or  no  issue  ;  ^ 
and,  hence,  if  there  be  heirs,  they  will  not,  during  such  occupancy 
by  the  surviving  spouse,  be  entitled  to  partition.®  And  a  second 
marriage  of  the  surviving  wife  will  not  deprive  her  of  this  right 
of  occupancy.^ 

•  Bums  V,  Eeas,  21  Iowa,  257,  opinion  by  Cole,  J. 

>  Rev.  1860,  i  2279;  retained,  substantiaUy,  in  the  Code  of  1878,  {  1990. 
»  Ibid.,  i  2295 ;  Ibid.,  {  2007. 

•  Ibid.,  l  2296 ;  Ibid,,  {  2008. 
«  Ibid.,  I  2297 ;  Ibid.,  J  2009. 

•  Ibid.,  i  2298 ;  Ibid.,  i  2010. 

^  Cole,  J.,  in  Bums  v.  Keas,  21  Iowa,  257 ;  Nicholas  v,  Purczell,  21  Iowa,  266 ; 
Dodds  V.  Dodds,  26  Iowa,  811 ;  Omian  v.  Orman,  26  Iowa,  861.  The  surviying  widow 
is  the  head  of  the  family,  as  to  the  homestead,  and  entitled  to  the  rents  of  and  profits, 
as  much  so  as  the  husband  would  be,  if  living.  So  held  under  the  Code  of  1850^ 
where  the  question  arose  collaterally.    Floyd  v,  Mosier,  1  Iowa,  512. 

•  Ibid. 

•  Nicholas  v.  Purczell,  21  Iowa,  266. 
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§  594*  Continued.  —  The  fee  does  not  descend  to  the  surviving 
spouse  as  such  sumvor,  but  descends  to  the  issue  of  whichever  * 
spouse  had  the  legal  title,  subject  to  the  right  of  the  surviving 
spouse  to  occupy  it  as  a  homestead.^  The  facts  of  the  case  in 
which  this  rule  was  announced  furnish  an  instructive  application 
of  it.  A,  a  widow  without  children,  owner  of  a  lot  of  ground, 
intermarried  with  B,  a  widower  with  six  children,  and  upon  this 
lot  they  established  their  family  homestead,  B  having  erected  a 
dwelling  thereon.  There  were  no  issue  of  the  marriage.  A 
died,  leaving  B  in  occupancy  of  the  homestead,  with  his  chil- 
dren, three  of  whom  were  minors.  Soon  after,  B  died,  leaving 
his  children  in  possession  of  the  premises.  In  a  suit  for  this 
property,  brought  by  the  collateral  heirs  of  A  against  the  chil- 
dren and  heirs  at  law  of  B,  it  was  held  that,  when  A  died,  B 
did  not  take  the  whole  as  survivor,  but  took  one-half  under  the 
ordinary  statutes  of  descent,  and  that  the  plaintiffs  were,  hence, 
entitled  to  judgment  for  an  undivided  one-half  exclusive  of  the 
improvements.* 

§  595.  Continued  —  Rigrbt  not  alienable.  —  The  homestead 
of  the  surviving  spouse,  then,  is  a  mere  personal  right  depending 
upon  occupancy,'  the  statute  providing  that,  **  upon  the  death  of 
either  husband  or  wife,  the  survivor  may  continue  to  occupy  the 
whole  homestead  until  it  is  otherwise  disposed  of  according  to 
law."*  This  right  is  not  subject  to  alienation.  No  valuable  in- 
terest in  it  can  pass  by  virtue  of  a  moi-tgage ;  since,  upon  fore- 
closure and  the  eviction  of  the  moi-tgageor,  his  homestead  right 
would  cease,  and  the  property  would  pass  unincumbered  to  the 
heir  or  devisee.* 

§  596.  Not  even  for  Reinvestment.  —  In  an  earlier  case,  where 
a  husband  died  invested  with  title  to  homestead,  it  was  held  that, 
since  his  widow  did  not  take  the  fee  as  his  survivor,  she  could  not, 

1  Bums  V.  Eeas,  21  Iowa,  257 ;  Size  v.  Size,  24  Iowa,  680 ;  Cotton  v.  Wood,  26  Iowa, 
48,48. 

*  Bums  9.  Eeas,  supra . 

*  Butterfleld  v.  Wicks,  44  Iowa,  810;  Johnson  v.  Gaylord,  41  Iowa,  861. 

*  Code  1878,  {  2007. 

*  Butterfleld  v.  Wicks,  9upra^ 

493 


n 


§  598  RIGHT   UNDER  PARTICULAR   STATUTES. 

after  a  second  marriage,  abandon,  sell,  and  convey  the  same  to 
•another,  with  the  view  of  investing  the  proceeds  in  another 
homestead ;  and  that,  in  case  of  such  a  sale  and  abandonment, 
the  children  would  be  entitled  to  partition.  But  it  was  thought 
that ''  perhaps  a  court  of  chancery  might  authorize  such  a  change, 
upon  proper  application,  it  taking  care  to  see  that  the  title  to  the 
new  homestead  shall  be  held  the  same  as  the  old."^  The  same 
court  afterwards  held  that  the  surviving  wife  has  not  such  an  in- 
terest in  her  husband's  realty  as  will  authorize  a  coui-t  of  equity 
to  sell  it  and  invest  the  proceeds  in  another  homestead,  unless 
the  heir  is  made  a  party  to  the  suit.' 

i 

§  597.  Abandonment  of  Homestead  by  Survivor. — In  one 
case  it  is  held  that  the  surviving  wife  may  lose  this  right  by 
abandonment,  as  in  other  cases,  in  which  case  she  becomes  a  tenant 
in  common  with  the  heirs.'  But  in  the  same  state  it  is  held  that 
if  there  be  no  surviving  spouse  to  claim  the  homestead,  the  heirs 
take  it  free  from  the  debts  of  the  deceased  owner.*  It  is  also 
held  that  occupancy  by  the  heirs  is  not  necessary  in  order  to  pro- 
tect it  from  the  ancestor's  debts.*  Therefore,  an  abandoment  of 
the  homestead  by  the  widow  will  not,  if  there  be  surviving  heirss, 
render  it  liable  to  the  deceased  husband's  debts.^ 

5.  In  Georgia, 

$  598.  Nature  of  the  Bigrht  in  Georgia.  —  The  Constitution 
of  Georgia  recites  that  **  each  head  of  a  family,  or  guardian  or 
trustee  of  a  family  of  minor  children,  shall  be  entitled  to  a 
homestead  of  the  value  of  two  thousand  dollars  in  specie,  and 
personal  property  to  the  value  of  one  thousand  dollars  in  specie, 
both  to  be  valued  at  the  time  they  are  set  apart."  ^  This  pro- 
vision means  that  a  widow  and  minor  children  of  a  deceased  per- 
son may  have  a  homestead  out  of  his  estate  as  against  his  cred- 

1  Size  V,  Size,  24  Iowa,  580,  opinion  by  DiUon,  J. 

*  Palmer  v.  Blair,  25  Iowa,  280. 

•  Orman  «.  Orman,  26  Iowa,  861. 

*  Johnson  v.  Gaylord,  41  Iowa,  866. 
«  Ibid, 

•  Ibid,     See,  ante,  {J  248,  650. 

t  Const  Ga.  1868,  art.  7,  J  1 ;  Code  1878,  {  5186. 
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itors,  to  be  laid  off  just  as  it  would  have  been  upon  the  applica- 
tion of  the  husband  and  father  prior  to  his  death.^  In  opposi- 
tion to  an  admeasurement  of  homestead  to  mjinor  heirs,  it  is  not 
conapetent  for  creditors  to  plead  the  rights  of  adult  heirs  at  law, 
but  they  may  make  objections  to  the  regularity  of  the  proceed- 
ings, contest  the  right  of  the  applicants  to  be  considered  the 
**  family  of  minors  of  the  deceased,"  and  make  any  other  issues 
proper  to  be  made  before  the  ordinaiy,  as  provided  by  the  stat- 
ute for  the  setting  aside  the  homestead.'  The  mere  fact  that  a 
creditor  advised  the  widow  to  have  a  homestead  set  apart  in  the 
property  of  her  deceased  husband  will  not  estop  him  from  levy- 
ing ou  it  for  the  satisfaction  of  his  debt,  provided  his  debt  is 
superior  to  the  right  of  homestead.' 

6.   In  Texas. 

§  599.  In  Texas,  sraaranteed  by  Coiistitution.  —  The  early 
Constitution  of  Texas  defined  *'  the  homestead  of  a  family  ;'*  pro- 
vided that  it  "  shall  not  be  subject  to  forced  sale  for  any  debts 
hereafter  contracted,  nor  shall  the  owner,  if  a  married  man,  be 
at  liberty  to  alienate  the  same  unless  by  the  consent  of  the  wife, 
in  such  manner  as  the  Legislature  may  hereafter  point  out."* 
In  an  early  case  the  view  was  expressed  that  this  constitutional 
provision,  of  its  own  force,,  guaranteed  a  continuance  of  the 
homestead  to  the  surviving  head  of  the  family,  upon  the  death 
of  either  spouse ;  that,  if  it  consisted  of  community  property,  it 
excluded  the  operation  of  the  statute  which  provided  for  the 
partition  of  such  property  ;  but  that,  if  it  consisted  of  the  separate 
property  of  the  deceased,  further  legislation  would  be  required 
to  designate  and  exempt  it  from  executioix  for  the  sole  use  of  the 
survivor.*  **  The  very  object  of  the  grant  would  be  defeated," 
said  the  court,  *'if,  on  the  death  of  either  husband  or  wife,  the 
property  exempted  in  the  life-time  of  either,  and  in  which  they 
were  jointly  interested,  be  instantly,  subjected  to  debts  which, 
in  their  creation  and  existence,  up  to  that  moment,  the  creditors 

1  Hodo  V.  Johnson,  40  Ga.  489 ;  Roff  v.  Johnson,  40  Ga.  555. 

*  Roff  V,  Johnson,  supra, 

*  Van  Dyke  v,  Kilgo,  54  G  a.  551. 

*  Const  1845,  art  7,  {  22. 

*  Wood  r.  Wheeler,  7  Texas,  21,  ^«7- Hemphill,  C.  J. 
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were  inhibited  by  law  from  regarding  as  a  fund  from  which, 
by  possibility,  they  could  be  satisfied."* 

§  600.  Nature  of  community  Properly  in  Texas.  — The  stat- 
ute law  of  Texas,  preserving  the  idea  of  a  matrimonial  copart- 
nership between  the  spouses,  has  declared  husband  and  wife 
common  owners  of  the  property  contributed  by  either  to  the 
common  use  of  both,  designating  it  as  ''  brought  into  the  mar- 
riage." The  statute  also  declares  that  the  acquisitions  and  gains 
accruing  during  marriage,  whether  of  the  husband  or  of  the  wife, 
shall  be  the  common  property  of  both.  But  the  terms  "  acquisi- 
tions and  gains  "  do  not  include  anything  in  the  way  of  gift, 
devise,  descent,  or  increase,  whether  acquired  before  or  after  the 
marriage.  The  community  property  stands  upon  a  foundation 
entirely  different  from  that  whereon  rests  the  separate  property  of 
either  spouse.  The  common  property  may  be  sold  by  the  hus- 
band during  the  conjugal  partnership,  and  is  liable  for  his  debts 
and  the  wife's  necessaries.  But,  on  the  decease  of  either  spouse, 
it  descends  to  the  survivor,  if  there  be  no  child  or  children  ;  and, 
if  there  be  either  child  or  children  of  the  marriage,  one-half  vests 
in  them  jointly  and  the  other  half  in  the  surviving  widow  or 
husband.'  In  respect  to  the  separate  property  of  either  spouse, 
the  owner  may  deal  with  it  as  he  or  she  pleases.  The  marked 
and  broad  distinction  between  the  respective  rights  is  that  the 
community  property  is  not  the  subject  of  devise,  while  the  sepa- 
rate property  of  either  spouse  is  subject  to  the  will  of  the  owner. 
It  follows,  therefore,  that  there  are  two  important  facts  to  be 
carried  in  the  mind  when  the  interest  or  estate  conferred  by  the 
homestead  law  is  under  examination,  namely,  whether  the  home- 
stead is  fixed  upon  the  separate  property  of  one  spouse,  or 
whether  it  is  fixed  upon  the  community  property  —  that  is,  upon 
the  common  property  of  both  spouses. 

§  601.  Nature  of  separate  Properly.  —  Without  entering  into 
details,  it  may  ])e  stated  that  by  the  law  of  Texas,  borrowed 
from  the  Spanish  civil  law,  all  property,  both  real  or  personal, 

»  Wood  V.  Wheeler,  7  Texas,  21,  per  Hemphill,  C.  J. 
s  Pasc.  Dig.  Laws,  arts.  4642-464S. 
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of  either  spouse,  owned  by  him  or  her  before  the  marriage  or 
acquired  afterwards  by  gift,  devise,  or  descent,  remains  the  sepa- 
rate property  of  such  spouse,  subject  to  the  sole  management 
of  the  husband  during  coverture.^  Upon  the  death  of  either 
spouse,  the  surviving  spouse  takes  one-third  of  the  personalty, 
and  a  life  estate  in  one-third  of  the  realty ;  the  rest  is  distrib- 
uted in  a  manner  not  material  to  this  discussion.' 

§  602.  Homesteads  under  the  Texas  Liaw  of  1848.  —  By  the 

probate  law  of  Texas,  passed  in  1848,*  it  was  enacted  that  the 
chief  justice  of  the  County  Court  '*  shall  set  apart  for  the  use 
and  benefit  of  the  widow  and  children,  if  there  be  either  or  any, 
all  such  property  as  may  be  exempted  from  execution  or  forced 
sale  by  the  Constitution  or  laws  of  this  state,  with  the  exception 
of  any  exemption  of  one  year's  supply  of  provisions  ;  and,  in  case 
there  should  not  be  among  the  effects  of  the  deceased  all  or  any 
of  the  specific  articles  so  exempted,  it  shall  be  the  duty  of  the 
chief  justice  to  make  an  allowance  in  lieu  thereof  to  the  widow 
and  children,  or  such  of  them  as  there  be,  which  allowance  shall 
be  paid  by  the  executor  or  administrator,  either  in  money  out  of 
the  first  funds  of  th^  estate  that  may  come  to  his  hands,  or  in 
any  property  of  the  deceased  that  such  widow  or  children  may 
choose  to  take  at  the  appraisement,  or  a  part  thereof  in  both,  as 
they  may  select.  If  there  be  no  property  of  the  deceased  that 
such  widow  and  children  are  willing  to  take  for  such  allowance, 
or  not  a  sufficieucv,  and  there  be  no  funds,  or  not  sufficient 
funds,  of  the  estate  in  the  hands  of  such  executor  or  administra- 
tor to  pay  such  allowance,  or  any  part  thereof,  it  shall  be  the 
duty  of  the  chief  justice,  on  the  application  of  such  widow  and 
children,  to  order  a  sale  of  so  much  of  the  estate  for  cash  as  will 
be  sufficient  to  raise  the  amount  of  such  allowance,  or  a  part 
thereof,  as  the  case  may  require.  Such  allowance  shall  be  paid 
in  the  following  manner :  If  there  be  a  widow  and  no  children, 
the  whole  to  be  paid  to  the  widow.     If  there  be  a  child  or  chil- 

^  Pasc.  Dig.  Laws,  art.  4641. 
«  Ibid.,  art  8422. 

s  Act  March  20,  1848,  2  45;  Hart  Dig.  Laws  Texas,  art  1154;  Pasc.  Dig.  Laws 
Texas,  art  1805. 
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dren,  the  whole  to  be  paid  to  such  child*  or  to  be  equally  divided 
among  such  children.  If  there  be  a  widow  and  a  child  or  chil- 
dren, one-half  to  be  paid  to  the  widow  and  the  other  half  to 
such  child,  or  to  be  divided  equally  among  such  children ;  pro- 
vided that,  if  the  estate  of  such  decedent  be  not  insolvent,  nothing 
in  this  section  contained  shall  be  so  construed  as  to  prohibit  the 
distribution  and  paitition  of  said  estate  among  the  heirs  and  dis- 
tributees thereof,  including  the  poition  herein  provided  to  be 
set  aside  for  the  use  of  the  widow  and  children ;  and,  further, 
provided  that  a  year's  provision  shall  be  exempted  from  such 
distribution."* 

§  603.  Peculiarities  of  this  Statute. — A  scrutiny  of  this 
statute  discloses  two  things :  First,  nothing  is  said  as  to  the  estate 
out  of  which  the  homestead  shall  be  cai-ved,  whether  out  of  the 
separate  estate  of  the  deceased  spouse,  out  of  that  of  the  sur- 
vivor, or  out  of  tlie  community  property ;  second,  it  creates  a 
distinction  which  must  constantlv  be  borne  in  mind  between  home- 
steads  in  estates  which  are  solvent  and  in  estates  which  are  insolv- 
ent.     These  two  features  will  be  separately  adverted  to. 

§  604.    May  consist  of  separate  or  community  Property.  — 

The  homestead  may,  in  this  state,  consist  of  the  separate  prop- 
erty of  the  husband'  or,  as  is  more  frequently  the  case,  of 
community  property ;  ^  and  there  seems  no  good  reason  why  it 
should  not  be  superimposed  on  the  separate  property  of  the  wife.* 

§  605.  Effect  of  Solvency  or  Insolvency.  —  After  an  attentive 
consideration  of  the  previous  legislation  on  this  subject,  and  of 
the  other  portions  of  this  statute  bearing  on  the  question,  the 
Supreme  Court  of  Texas  came  to  the  conclusion  that,  where  the 

1  Thifl  statute  did  not  apply  to  the  act  of  December  21, 1887,  creating  an  exemption 
from  execution  of  lands  granted  to  those  who  were  in  the  "battle  of  San  Jacinto,  and 
other  battles."  That  exemption  ceased  with  the  life-time  of  the  grantee ;  the  lands,  on 
his  death,  became  assets  in  the  hands  of  his  administrator.  Hubbard  v.  Home,  24 
Texas,  270. 

>  Brewer  v.  Wall,  23  Texas,  586;  Tadlock  v,  Eccles,  20  Texas,  782;  Carter  v.  Ban- 
dolph,  47  Texas,  880. 

'  This  is  shown  by  the  cases  which  follow  in  this  subdivision. 

*  As  to  this  see,  antef  H  220-226. 
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estate  was  insolvent y  the  widow,  or  widow  and  children,  took  this 
exemption  in  absolute  and  plenary  ownership,  with  an  unre- 
stricted power  of  disposition,  without  remainder  or  ultimate  lia- 
bility to,  creditors  or  to  others  interested  in  the  estate.^  But 
where  there  was  sufficient  property  (independently  of  the  year's 
provision  and  the  allowance  to  the  widow  and  children)  for  the 
payment  of  the  debts  of  the  estate,  the  assignment  of  such 
allowance  to  the  widow,  or  to  the  widow  and  children,  did  not 
vest  in  them  a  permanent  interest,  since  in  that  event,  by  the 
terms  of  the  statute,  it  was  subject  to  distribution  among  the 
heirs.'  In  Green  v.  Crow,  and,  it  would  seem,  in  HojSTman  v. 
Neuhaus,  the  homestead  in  controversy  was  community  property. 
The  question  seems  still  to  be  open,  where  it  consists  of  the  sepa- 
rate property  of  the  deceased  father.*  Such  being  the  character 
of  the  widow's  title,  her  rights  are  not  dependent  upon  the  place 
of  her  residence  after  the  death  of  her  husband,  even  though  it 
.  be  in  another  state ;  nor  are  they  concluded  by  her  expressed  in- 
tention to  sell  the  homestead  when  assigned  to  her,  and  to  reside 
permanently  out  of  the  state.*  •*  After  the  assignment,"  said  the 
court,  '*  and  aAer  the  property  is  vested  in  her,  she  may  forfeit  her 
homestead  by  abandonment,  but  that  would  be  for  the  benefit  of 
hei*  creditors,  and  not  those  of  the  deceased."  *  If  the  estute  is 
insolvent,  then  the  right  of  homestead  of  the  widow  and  minor 
children  interrupts  partition  and  distribution.*  "As  long  as 
there  is  a  family  having  a  head,  and  as  long  as  this  head  of  a 
family  chooses  to  occupy  the  homestead,  so  long  it  cannot  be  in- 
terfered with  for  any  other  purpose."  ^ 

§  606. — How,  if  Estate  is  solvent.  —  But  the  probate  law  of 
1848,  in  cases  of  solvent  estates,  contemplated  the  ultimate  par- 
tition and  distribution  of  the  homestead  and  other  exempt  prop- 
erty.®    It  followed  that  a  decree  of  the  Probate  Court  directing 

*  Green  v.  Crow,  17  Texas,  180;  Hoffman  o.  Neuhaus,  80  Texas,  688. 

*  Green  v.  Crow,  supra. 

»  Carter  v.  Randolph,  47  Texas,  880. 

*  Green  r.  Crow,  supra, 

*  Ibid,y  per  Hemphill,  0.  J. 

*  Hoffman  v,  Neuhaus,  80  Texas,  688 ;  Green  v.  Crow,  17  Texas,  633. 
^  Hoffman  v,  Neuhaus,  supra. 

«  Singletary  v.  Hill,  48  Texas,  690. 
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a  sale  of  the  homestead  for  partition,  and  empowering  the  sur- 
viving husband  to  become  the  purchaser  at  its  appraised  value, 
and  a  vesting  of  title  in  him  upon  a  showing  that  he  had  paid  to 
the  other  distributees  their  respective  portions  of  the  purchase- 
money,  could  not  afterwards  be  impeached  by  such  distributees, 
in  the  absence  of  fraud.^ 

§  607.  Homestead  in  cominunity  Ppoperiy.  —  If  the  home- 
stead is  super-imposed  on  the  community  estate,  it  vests,  upon 
the  death  of  the  husband,  according  to  the  rules  which  govern  the 
descent  of  such  property  in  other  cases  :  one-half  in  the  widow 
and  the  other  half  in  the  children  of  the  deceased.'  But  it 
remains  subject  to  the  homestead  right  of  the  surviving  partner.' 
The  children  referred  to  in  this  statute  are  minor  children.  '*  It 
is  for  these  minor  children  and  the  head  of  the  family,  whether 
that  head  of  the  family  consists  of  the  father,  or  mother,  or 
guardian,  that  the  homestead  is  reserved.^'*  Where  there  are 
children  of  a  marriage,  and  the  homestead  is  community  prop- 
erty, the  surviving  conjugal  partner  is  entitled  to  retain  the 
homestead  ;  but,  if  there  are  no  community  debts,  he  or  she  can- 
not sell  more  than  his  or  her  half  of  the  property ;  and,  if  he  or 
she  do  so,  the  children  may  recover  their  interest  from  the  pur- 
chaser.*    Otherwise  as  to  separate  property.* 

§  608.  Power  of  Disposition  of  surviving^  Spouse.  — By  filing 
an  inventory  and  appraisement  of  the  community  estate,  the  sur- 
viving husband,  or  the  widow,  remaining  unmamed,  under  the  act 
of  1856,^  was  entitled,  "without  any  administration  or  action 
whatever  in  the  Probate  Court,  to  manage,  control,  and  dispose 
of  said  community  property  "  as  he  or  she  might  think  best.  This 
statute  not  having  expressly  excepted  the  homestead,  it  has  been 
held  that,  if  this  is  community  property,  the  survivor  may  sell  it 

1  Singletary  v.  Hill,  48  Texas,  690. 

2  Hemphill  G.  J.,  in  Sossaman  v,  Powell,  21  Texas,  665;  Bell  v.  Schwarz,  87  Texas, 
674. 

*  Bell  V.  SSchwarz,  aupra, 

«  HoffhiaQ  V.  Neuhaus,  80  Texas,  687. 
»  Walker  v.  Young,  87  Texas,  519. 

•  Brewer  v.  Wall,  28  Texas,  585. 

T  Act  August  26,  1856,  22  ^,  7;  Pasc.  Dig.  Lawn,  arts.  4648,  4652. 
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as  well  as  any  other  community,*  and  her  deed  will  pass  the  full 
property,  and  not  merely  her  one-half  interest.*  The  surviving 
husband  had  the  right  to  sell  the  community  property  to  pay  debts 
against  the  community,  without  the  aid  of  this  statute.*  This 
statute  was  passed,  not  to  restrain,  but  to  enlarge  this  power.*  It 
does  not  change  the  law  of  descents,  and  confers  no  power  on  the 
survivor  to  charge,  sell,  or  in  any  manner  dispose  of  the  commu- 
nity, except  to  pay  debts  chargeable  against  the  community.* 
Subject  to  this  right,  the  adult  heirs  are  entitled  to  their  dis- 
tributive share.*  If  the  surviving  husband  has  remarried,  and 
the  property  thereafter  continues  to  be  his  homestead,  it  seems 
that  he  cannot  convey  it,  by  complying  with  the  statute,  without 
the  consent  of  his  second  wife.^  But,  unless  the  surviving  spouse 
has  complied  with  the  terms  of  this  statute,  he  or  she  cannot,  by 
sale,  pass  the  interest  of  surviving  children.®  This  is  especially 
so  if  the  estate  is  solvent,  for  then  the  statute  of  homestead  does 
not  interrupt  partition.®  But  substantial  compliance,  it  seems, 
will  be  sufGcient  to  protect  the  title  of  a  purchaser.  Omissions 
in  the  inventory  and  irregularity  in  the  appointment  of  appraisers 
will  not,  it  seems,  vitiate  the  sale."  It  is  the  inventory  which 
gives  the  right  to  sell,"  and  the  survivor  cannot  proceed  to  sell 
until  the  inventory  has  been  recorded.**  An  appraisement  is  also 
absolutely  essential.^ 

§  609.  If  the  Husband  survive  the  Wife,  he  may  dispose  of 
his  communitv  interest  regardless  of  the  children  of  the  mar- 
riage,  although  the  property  has  continued  to  be  the  homestead 

^  Johnson  v.  Taylor,  48  Texas,  121 ;  Cordier  v.  Cage,  44  Texas,  582 ;  Dawson  v. 
Holt,  44  Texas,  174. 

*  Johnson  v.  Taylor,  supra, 

'  Jones  VL  Jones,  15  Texas,  147. 

*  Dawson  v.  Holt,  44  Texas,  178. 
»  Ibid. 

«  Ibid. 

^  Kirkland  v.  Little,  41  Texas,  460. 

•  Clark  V,  Nolan,  88  Texas,  416. 

•  Ibid.;  supra,  2  605. 

^^  Cordier  v.  Cage,  44  Texas,  582. 
"  Ibid. 

m 

"  Dawson  v.  Holt,  44  Texas,  179. 
»  Kirkland  v.  Little,  41  Texas,  460. 
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after  the  death  of  the  wife,  and  the  children  are  minors.  A  pur- 
chaser from  such  surviving  husband  becomes  a  tenant  in  common 
with  the  children  who  inherited  his  mother's  community  interest ; 
and  the  right  of  such  purchaser  to  a  partition  of  the  property 
cannot  be  postponed  until  the  children  become  of  age,  or  acquire 
homesteads  of  their  own.  But  the  purchaser  may  abstain  from 
requiring  a  partition,  and  proceed  for  half  the  rents  and  profits.* 
But  the  surviving  spouse  must  keep  a  fair  and  full  account  and 
statement  of  all  exchanges,  sales,  and  other  disposition  of  com- 
munity property,  and,  upon  final  paitition,  must  account  to  the 
legal  heirs  of  the  husband  <*  for  their  interest  in  said  community," 
etc'  If  the  homestead  is  superimposed  on  the  separate  prop- 
erty of  the  surviving  husband,  h^  may  sell  it  at  pleasure.  In 
such  case  the  homestead  right  of  the  wife  does  not  survive  so  as 
to  vest  a  coiTesponding  right  in  the  children.* 

§  610.  Allowance  in  lieu  of  Homestead.  —  As  already  seen, 
the  allowance  in  lieu  of  homestead  to  which  a  widow  and  chil- 
dren are  entitled  in  Texas  takes  precedence  of  conventional 
liens,  except  for  purchase-money.^  It  also  takes  precedence  of 
liens  of  judgments  rendered  against  the  deceased  in  his  life-time.* 
In  the  absence  of  testimony,  the  Supreme  Court  of  Texas  re- 
fused to  rule  that  $1,300  was  too  small  an  allowance  to  be  made 
for  the  minor  children  of  a  decedent  in  lieu  of  homestead.* 

§  611.    Continued  —  Under  Act  of  1870,  and  prior  Liaws.  — 

Under  the  Texas  act  of  1870,  and  other  laws  existing  in  1873/ 
the  Supreme  Court  of  "Texas  has  held  that  the  surviving  widow 
of  one  who  dies  leaving  no  homestead  is  entitled,  for  herself  and 
family,  to  an  allowance  in  lieu  of  the  homestead  out  of  the  es- 
tate ;  and  she  is  also  entitled  to  an  allowance  in  lieu  of  such  per- 
sonal property,  exempt  by  law  from  forced  sale,  as  her  husband 

^  Hartman  v,  Thomas,  87  Texafl,  90;  compare  Magee  v.  Rice,  87  Texai^  488; 
Pryor  v.  Stone,  19  Texas,  374. 
s  Pasc.  Dig.  Laws,  arts.  4648-4652. 
s  Brewer  v.  WaU,  28  Texas,  586. 
«  Ante,  i  824. 

s  Giddings  v.  Crosby,  24  Texas,  295. 
•  Ross  V.  Smith,  44  Texas,  898. 
V  Pasc  Dig.  Laws,  arU.  5486,  5487,  6884,  6994. 
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did  not  leave  at  the  time  of  his  death.*  But  the  allowance  for 
the  homestead  cannot,  in  any  case,  exceed  $5,000.*  On  the 
death  of  a  widower  leaving  minor  children,  they  are  entitled  to 
the  same  rights.'  In  estimating  the  amount  to  be  allowed,  it  is 
competent  for  the  court  to  ascertain,  through  witnesses,  what 
would  be  the  average  value  of  homesteads  in  the  town,  city,  or 
neighborhood  where  the  deceased  died,  owned  by  persons  in  like 
conditions  and  circumstances,  and,  also,  what  would  be  the 
average  value  of  the  personal  property — to  be  estimated  at  the 
place  where  the  deceased  last  resided.^ 

7.   In  Wisconsin. 

§  612.  Nature  of  the  Big&t  in  this  State.  ^  It  is  said  to  be 
the  policy  of  the  law  of  this  state  to  exempt  the  homestead  and 
its  proceeds  from  liability  for  the  mere  personal  debts  of  the 
owner,  not  only  during  his  life-time,  but  after  his  decease.*  If 
the  owner  disposes  of  the  homestead  by  will,  the  devisee  takes  it 
free  from  all  judgments  and  claims  against  the  testator;  and,  if 
he  dies  intestate,  it  descends  to  the  widow  or  heirs.  Where 
there  is  a  mortgage  or  other  specific  lien  upon  the  homestead,  sub- 
sisting at  the  time  of  the  owner's  decease,  and  the  other  estate  is 
insufficient  to  discharge  such  lien,  the  County  Court  is  empow- 
ered to  license  a  sale  of  the  homestead ;  but,  after  the  discharge 
of  the  lien  and  payment  of  the  expenses  of  administration,  the 
proceeds  of  the  sale  are  required  to  be  invested,  under  the  di- 
rection of  the  county  judge,  for  the  benefit  of  the  family,  or  to 
be  used  for  the  purchase  of  another  homestead.  If  the  deceased 
dies  intestate  without  a  family,  and  it  becomes  necessary  to  sell 
the  homestead  to  satisfy  a  lien  upon  it,  the  surplus  proceeds 
must  be  distributed  according  to  law,  and  are  not  subject  to  the 
general  debts  of  the  estate.  Where  the  homestead  consists  of 
forty  acres  of  agricultural  land  with  the  dwelling-house  thereon, 
and  the  owner  devises  a  part  of  the  forty  acres,  including  the 

»  Terry  v.  Terry,  89  Texas,  810. 
«  Ibid. 

s  Moore  v.  Owsley,  87  Texas,  608. 
*  Terry  v,  Terry,  aupra,  per  Walker,  J. 

ft    Johnson  v.  Harrison,  41  Wis.  8S1.    See  Wis.  Act  1868,  cb.  88;  Acts  1864,  ch. 
270;  Acts  1878,  ch.  111. 
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dwelling-house  and  its  appurtenances,  this  does  not  divest  the 
remainder  of  the  forty  acres  of  the  character  of  homestead,  or 
make  it  liable  for  the  testator's  debts.  After  a  sale  of  a  part  of 
a  homestead  (belonging  to  an  estate)  to  satisfy  a  mortgage 
thereof,  the  mortgagee  (in  this  case,  one  of  the  heira),  in  whose 
favor  an  unsecured  claim  against  the  estate  has  been  allowed,  is 
in  no  better  position  than  other  general  creditors  of  the  estate ; 
and  the  surplus  is  not  subject  to  the  payment  of  his  claim .^ 


ARTICLE  V. — Remedies  and  Procedure. 

$  613.  Jurisdiction  of  Probate  Courts. — The  allotment  of 
homestead  to  the  widow  and  children  of  a  decedent  has  become, 
in  many  of  the  states,  by  constitutional  ordinance  or  by  statute, 
a  branch  of  the  jurisdiction  of  the  Probate  Court.'  In  Alabama 
the  Probate  Court  possesses  this  power  under  a  general  constitu- 
tional grant  of  jurisdiction  **  for  orphans'  business.'"  Under  a 
general  grant  to  courts  and  officers  of  *'  all  the  means  necessary 
to  carry  into  eflfect"  other  granted  powers,*  the  Probate  Court 
of  California  has  power  to  devise  a  suitable  mode  of  procedure 
for  ascertaining  and  setting  apart  a  widow's  homestead.*  In 
South  Carolina,  where  no  special  mode  of  procedure  was  pointed 
out  by  statute,  it  was  held  that  the  Circuit  Court  had  power, 
through  its  general  jurisdiction,  to  set  off  a  homestead  in  a  de- 
cedent's estate.* 

§  614.    Conclusiveness  of  Judgrments  of  Probate  Courts.  —  A 

judgment  of  a  Probate  Court  setting  off  a  widow's  homestead  is, 
unless  impeached  in  a  direct  proceeding,  conclusive.''^ 

§  615.  Practice  in  Probate  Courts.  — In  Alabama,  if  the  Pro- 
bate Court  does  not  proceed  to  ''lay  off  and  set  apart"  the 
widow's  homestead  in  a  proper  proceeding,  a  petition  to  such 

*  Johnson  t;.  Harrison,  41  "Wis.  881. 

*  McCauley's  Estate,  60  Cal.  544 ;  Mawson  v.  Mawson,  60  Gal.  689 ;  Byram  v.  Heirs 
of  Bvram,  27  Vt.  296. 

»  Turner  v,  Whitten,  40  Ala.  680;  Thompson  t;.  Thompson,  61  Ala.  498. 

*  Cal.  Code  Civ.  Proc,  J  187. 

^  McCauley's  Estate,  50  Cal.  544;  Mawson  v,  Mawson,  60  CaL  687. 

*  Howze  V,  Howze,  2  S.  0.  282. 

f  Cannon  v,  Bonner,  88  Texas,  491. 
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court  is  a  propei*  remedy.'  If  the  administrator  has  sold  land  in 
disregard  of  the  widow's  right  of  homestead,  she  may,  neverthe- 
less, on  petition  to  the  Probate  Court,  have  a  homestead  allowed, 
the  purchase-money  not  having  been  paid.*  In  California  the 
Probate  Court  does  not  acquire  jurisdiction  to  set  apart  a  home- 
stead for  the  surviving  wife  where  no  homestead  has  been  selected 
before  the  death  of  the  husband,  unless  a  petition  therefor  is  filed ; 
a  mere  verbal  motion  is  insufficient.'  The  Probate  Court  cannot 
make  an  order  to  sell  the  homestead  to  pay  the  debts  of  the  de- 
ceased, even  if  the  debts  are  secured  by  a  valid  mortgage  on  the 
same.  It  is  the  duty  of  such  court  to  set  apart  the  homestead 
for  the  use  of  the  family  of  the  deceased,  and,  when  this  is  done, 
it  ceases  to  be  a  part  of  the  assets  over  which  this  court  has  con- 
trol. Valid  liens  existing  on  the  homestead,  created  before  the 
death  of  the  head  of  the  family,  must  be  enforced  in  the  District 
Court.*  The  Probate  Court  has  no  jurisdiction  over  the  foreclos- 
ure of  mortgages.*  In  Massachusetts  the  Probate  Court  has  no 
jurisdiction  to  set  out  the  homestead  where  the  right  is  disputed 
by  heirs  and  devisees.* 

§  616.  Whether  formal  Application  is  necessary.  —  The  stat- 
ute of  Texas  providing  that,  "  at  the  first  term  of  the  [county] 
court  after  an  inventory  and  list  of  claims  have  been  returned,  it 
shall  be  the  duty  of  the  chief  justice  to  set  apart  for  the  use  and 
benefit  of  the  widow  and  children,  if  there  be  either  or  any,  of 
the  deceased,  all  such  property  as  may  be  exempted  from  execu- 
tion or  forced  sale  by  the  Constitution  or  laws  of  the  state,"  ^  is 
held  to  impose  upon  the  chief  justice  a  duty  "  absolute  and  im- 
perative, and  to  fix  the  time  of  its  performance.  No  formal  ap- 
plication is  necessary  to  render  it  obligatory  upon  him  to  act, 
altnough  it  is  proper  that  one  should  be  made  in  order  to  afford 

1  Jordan  v.  Strickland,  42  Ala.  815 ;  Hudson  v,  Stewart,  48  Ala.  204. 
'  McCuan  v.  Turrentine,  48  Ala.  68. 

•  Cameto  v.  Dupuy,  47  Cal.  79. 

•  Estate  of  Orr,  29  Cal.  101. 

»  Willis  V.  Parley,  24  Cal.  491 ;  Fallon  v.  Butler,  21  Cal.  30;  Hentsch  v.  Porter,  10 
Cal.  569;  Belloc  v.  Rogers,  9  Cal.  128  (overruling  EUisson  v.  Haileck,  6  Cal.  892; 
Falkner  v,  Folsom,  6  Cal.  412). 

•  Woodward  «.  Lincoln,  9  Allen,  239. 
f  Pasc.  Dig.  Laws,  art  1305. 
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him  the  requisite  information.^  K  he  sets  apart  an  insufficient 
homestead,  and  the  remainder  of  the  real  estate  which  ou<rht  to 
have  been  included  in  the  homestead  is  thereafter  sold  by  the 
admin istrator,  the  widow  is  entitled  to  a  certioixiri  to  bring  up 
the  record  to  the  District  Court  and  have  the  sale  set  aside.'  As 
the  purchaser  at  the  administrator's  sale  of  the  rest  of  the  land 
will  be  affected  by  the  decree,  he  is  a  necessary  party.'  In  the 
petition  for  ceriioraH  in  such  a  case,  it  is  not  necessaiy  to  de- 
scribe the  land  claimed  as  part  of  the  homestead  with  the  same 
certainty  as  in  trespass  to  try  title.  The  purchaser  of  the  home- 
stead at  a  fraudulent  and  collusive  sale  by  the  administrator  gets 
no  title,* 

§  617.    Time  within  which  Widow  may  assert  Claim.  —  In 

Alabama  it  is  held  that  a  widow  need  not  assei*t  her  claim  to  a 
homestead  out  of  the  lands  of  which  her  husband  died  seized 
until  the  administrator  has  reported  the  estate  insolvent,  or  made 
a  final  settlement.*  But  she  must  prefer  her  claim  before  the 
administrator's  sale,  or  the  right  will  be  lost.  So  held  in  a  case 
arisinor  under  the  Code  of  1852.*  The  mere  fact  that  the  Probate 
Court  has  made  an  order  for  the  sale  of  the  real  estate  of  an 
intestate  must  not  prevent  it  from  entertaining  an  application  of 
the  widow  to  have  her  homestead  therein  set  apart.^  In  Texas, 
if  the  chief  justice  of  the  County  Court  had  failed  to  set  apart  to 
her  the  proper  homestead  allowance,  and  the  residue  has  been 
sold  by  the  administrator,  she  may  have  the  sale  set  aside  on 
certioraHy  although  she  may  not  have  made  a  formal  application 
to  have  her  homestead  set  off.®  The  proviso  in  the  Texas 
statute*  that,  if  the  estate  be  solvent,  the  portion  set  apart  for 
the  widow  and  children  shall  be  included  in  the  pailition  and 

ConneU  v.  Chandler,  11  Texas,  249. 

IHcL 

Ibid. 

Hamblin  v.  Waraecke,  81  Texas,  9L 

McGuan  v.  Turrentine,  48  Ala.  69. 

Rottenbeny  v.  Pipes,  68  Ala.  447. 

Smith's  Estate,  61  Cal.  664. 

ConneU  v.  Chandler,  tupra. 

Ante,  I  602. 
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distribution,  renders  it  necessary,  in  case  of  solvent  estates,  for 
the  widow  to  apply  for  this  exemption  before  the  estate  is  ready 
for  distribution  .^  In  South  Carolina  the  widow  may  maintain  a 
petition  to  have  her  homestead  set  apart,  after  a  decree  pro 
confesso  and  an  order  to  sell  land  to  pay  debts,  founded  on  a 
petition  by  the  administrator,  to  which  she  was  a  party ;  she  is 
not  bound  to  interpose  her  claim  of  homestead  upon  such  an 
application.*  A  widow  who  has  once  applied  to  the  Probate 
Court  to  have  the  last  residence  of  her  husband  and  herself  set 
aside  as  her  homestead,  and  has  acquiesced  for  eighteen  months  in 
the  order  setting  it  aside,  is  precluded  by  her  own  acts  from 
afterwards  claiming  a  lot  on  which  they  formerly  resided,  merely 
because  she  has  ascertained  that  there  are  liens  on  the  lot  first 
set  aside.' 

§  618.    Orphan's   Homestead,    bow    set   apart   in    Probate 

Court.  —  In  Alabama,  if  the  petitioner  is  a  minor j  the  Probate 
Court,  following  the  analogies  of  the  court  of  chancery,  should 
not  dismiss  the  petition  for  any  errors  which  are  amendable. 
Such  a  practice  is  looked  upon  with  veiy  great  disfavor.*  The 
safer  and  better  practice  is  said  to  be  that,  when  there  is  an  ap- 
plication by  an  administrator  or  executor  for  an  order  of  sale  of 
the  lands  of  the  deceased  for  the  payment  of  his  debts,  and 
there  is  no  widow,  then  the  claimants  under  the  statute  who 
are  minors  should  be  brought  before  the  court  of  probate,  as  in 
chancery,  and  the  court  should  cause  a  proper  and  competent 
person  to  be  appointed  to  defend  their  interests,  and  at  once 
appoint  persons  to  lay  off  and  set  apart  the  exempted  lands ; 
when  the  court  should  order  a  sale  of  the  residue  only.  And 
if  the  allotment  under  the  statute  cannot  be  made  by  metes  and 
bounds,  and  the  order  is  to  sell  the  whole  of  the  realty  of  the 
deceased,  it  should  show  a  reservation  in  favor  of  the  rights  of 
the  claimants  under  the  statute ;  and  if  the  sale  was  for  a  less 

1  Little  V.  Birdwell,  27  Texas,  690. 
>  Ex  parte  Strobel,  2  S.  G.  809. 
*  Holden  v,  Finney,  6  Cal.  284. 
4  Hudson  V.  Stewart,  48  Ala.  20a 
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sum  than  $500,  it  should  not  be  confirmed  by  the  court;  since, 
if  the  decedent  does  not  own  more  than  '*  five  hundred  dollare* 
worth  of  land/'  the  claimants,  under  the  statute,  are  entitled  to 
the  whole.* 

§  619.  ReTision  of  Judgments  of  such  Courts.  —  In  Vermont 
the  proceedings  for  setting  out  the  homestead  of  a  deceased  house- 
keeper, for  the  benefit  of  his  widow  and  children,  fall  within  the 
general  jurisdiction  of  the  Probate  Court;  and  an  appeal  lies, 
from  any  order  or  decree  of  that  court  respecting  it.*  In  Texas 
the  widow  may  bring  up  the  proceedings  from  the  County  Court 
to  the  District  Court  by  certiorari,  after  the  land  in  which  the 
homestead  is  claimed  has  been  sold,  when  the  sale,  if  improperly 
made,  will  be  set  aside.  The  purchaser  is  a  necessary  party. 
It  is  not  necessaiy  to  describe  the  land  in  the  petition  for  certio- 
rari with  the  same  certainty  as  in  ejectment.' 

§  620.  Bight  of  Action  in  superior  Courts. — The  widow 
may  bring  an  action  in  the  District  Court,  in  Texas,  to  secure  this 
allowance,  without  first  proceeding  in  the  County  Court.*  In 
such  a  suit  it  is  not  necessary  to  make  creditors  parties.^  The 
widow  and  minor  children  of  a  decedent  may,  in  Alabama,  by 
bill  in  equity y  establish  their  title  to  a  homestead  in  land  which, 
during  the  life-time  of  the  husband  and  father,  was  sold  by  a 
sheriff  under  executions,  subject  to  the  right  of  homestead.* 

§  621.  Remedies  of  minor  Children.  —  In  Georgia  the  right 
of  minor  children  of  a  decedent,  as  against  his  creditors,  to  the 
homestead  out  of  his  estate  provided  by  the  Constitution  of  1868 
is  sufficient  to  warrant  a  judge  of  the  Superior  Court  in  appoint- 
ing a  trustee  to  make  application  for  its  allotment  to  the  Court 
of  Ordinary.^    Minor  children  cannot,  in  Mississippi,  maintain  a 

1  Hudson  V.  Stewart,  4S  Ala.  208. 

»  Byram  v.  Heirs  of  Byram,  27  Vt  296. 

s  Connell  v.  Chandler,  11  Texas,  249. 

*  Bunnels  v.  Bunnels,  27  Texas,  575. 
5  Ibid. 

*  Andrews  v.  Melton,  51  Ala.  400. 
f  Boff  V.  Johnson,  40  Ga.  556. 
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bill  in  equity  for  their  share  of  the  *'  year's  support"  allotted  to 
the  widow ;  but  this  is  for  the  reason  that  the  exclusive  jurisdic- 
tion of  this  matter  is  in  the  Probate  Court.^ 

§  622.  Children  may  maintain  Ejectment.  —  In  Arkansas  it 
is  said  that  the  Homestead  Act  confers  no  title  to  the  land,  but 
merely  a  protection  from  sale  whilst  occupied,  and  to  this  extent 
suspends  the  rights  of  creditors ;  but  the  land  remains  all  the 
while  the  estate  of  the  father,  in  which,  until  it  is  necessary  to 
dispose  of  it  to  satisfy  the  creditors  of  the  estate,  the  children 
and  heirs  have  such  an  estate,  coupled  with  their  right  to  im- 
mediate possession,  as  entitles  them  to  sue  for  its  recovery.* 
Accordingly,  minor  heirs  suing  by  their  next  friend,  in  ejectment, 
recovered  as  their  homestead  160  acres  of  land,  out  of  lands 
which  had  been  sold  to  the  defendant  by  their  father's  adminis- 
trator, under  an  order  of  the  Probate  Court.' 

• 
§  623.   Proof  o£  Insolvency*  —  It  is  not  necessary,  under  the 

Alabama  statute,  where  this  right  is  made  to  depend  upon  the 
insolvency  of  the  estate,*  that  there  should  have  been  a  judicial 
ascertainment  of  the  fact  of  insolvency.  Any  competent  evi- 
dence, relevant  to  the  issue  and  "satisfactory  to  the  probate 
judge,"  is  sufficient.  Insolvency  simply  means  that  the  property 
of  the  deceased,  at  the  market  value,  is  insufficient  to  pay  his 
debts.  Any  facts  that  show  the  amount  of  the  decedent's  debts, 
and  the  quantity  and  value  of  his  property  charged  with  the 
payment  of  his  debts,  are  admissible  and  competent.  These 
facts  the  administrator  is  presumed  to  know.  He  is,  therefore, 
a  competent  witness,  and  it  will  be  error  to  reject  his  testimony.* 

^  Dease  v,  Oooper,  40  Miss.  114. 

«  Booth  V,  Goodwin,  29  Ark.  688,  687. 

'  Ibid,    As  to  the  occupancy  required  by  orphan  children  see  {  248. 

*  Supra,  i  572. 

A  Hudson  V.  Stewart,  48  Ala.  206. 
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§  625.    Sale  of  Laud  subject  to  Bight  of  Homestead. — If 

the  homestead  privilege  is  not  an  estate  in  land,  but  a  mere  neg- 
ative immunity  from  dispossession  during  the  existence  of  certain 
conditions  —  if,  in  other  words,  it  is  merely  a  sort  of  incumbrance, 
the  continuance  of  which  is  liable  at  any  time  to  determine  —  it 
may  follow  that  the  creditor  can  levy  or  extend  his  execution 
upon  the  debtor's  property  subject  to  this  right  or  incumbrance. 
Can  this  be  done?  Can  he  levy  upon  the  debtor's  property  sub- 
ject to  the  right  of  the  debtor  to  have  his  homestead  afterwards 
set  out,  so  that  the  purchaser  under  the  execution  will  get  what 
is  left  after  setting  off  the  homestead,  and  also  the  reversion  of 
the  entire  estate  after  the  homestead  right  ceases?  The  statutes 
are  imperative  that  the  homestead  as  defined  shall  not  be  subject 
to  attachment  levy  and  sale  under  execution ;  but  is  such  a  sale  a 
sale  of  the  homestead  ?  Most  of  the  cases  hold  that  it  is  ;  that  the 
statutory  prohibition  of  a  sale  of  the  homestead  is  absolute  ;  that, 
upon  a  claim  of  homestead  being  made  by  the  debtor,  the  sheriff 
must  first  set  apart  the  homestead  in  the  manner  pointed  out  by 
the  statute,  before  he  can  sell  what  remains ;  and  that,  if  he  sell 
without  taking  these  steps,  the  sale  will  be  absolutely  void,  and 
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will  pass  no  estate  to  the  purchaser.*  The  reasons  assigned  by 
the  courts  for  so  holding  are,  first,  that  the  mandate  of  the  stat- 
utes is  regarded  as  admitting  of  no  exceptions ;  *  and,  secondly, 
that  extending  the  execution  upon  the  entire  estate,  or  selling  it 
subject  to  the  homestead  right,  might  subject  the  debtor  and  his 
family  to  expulsion  from  the  homestead,  and  drive  him  to  a 
tedious  and  expensive  remedy  for  its  recovery,  by  bill  in  equity 
or  other  process.*  An  equally  cogent  reason  is  that  no  person 
will  be  likely  to  bid  as  much  for  a  tract  of  land  subject  to  an 
undefined  and  unapportioned  right  of  homestead  as  for  the  resi- 
due of  such  a  tract  exhibited  by  metes  and  bounds  after  the 
homestead  has  been  apportioned.  Such  a  sale  is,  therefore,  likely 
to  result  in  a  sacrifice  of  the  debtor's  estate  without  satisfying 
the  demands  of  his  creditors.^ 

§  626.    Appraisement  and  Sale  of  undivided  Residue.  —  The 

reasons  of  the  foregoing  rule  are  in  part  satisfied,  in  cases  where 
the  homestead  exemption  is  limited  in  value,  by  an  appmsement 
of  the  whole  premises  to  be  sold,  and  a  sale  of  that  definite  undi- 
vided fractional  part  which  remains  after  deducting  the  statutory 
value  of  the  homestead  reservation.  In  California  it  has  been 
held  that  this  may  be  done,  and  the  court  illustrates  its  view  in 
this  way :  '<  Suppose  a  piece  of  property  to  be  sold,  except  the 
homestead  interest ;  if  the  value  of  the  whole  is  found  by  the 
appraisement  to  be  twenty-seven  thousand  dollars,  then,  as  five 
thousand  dollars  is  five  twenty-sevenths  of  the  sum,  the  remainder 
is  twenty-two  twenty-sevenths,  and,  consequently,  it  is  ascer- 
tained that  the  proportion  to  be  sold  out  of  the  property  is 
twenty-two  twenty-sevenths  of  the  whole,  undivided.  This  mode 
will  render  to  each  party  in  interest  a  certain  and  definite  estate. 
Without  giving  this  construction  to  the  statute,  some  of  its  pro- 

1  Fogg  V.  Fogg,  40  N.  H.  282;  Tucker  v,  Kenniston.  47  N.  H.  267;  Gary  v,  Euta- 
brook,  6  Cal.  457 ;  Myers  v.  Ford,  22  Wis.  189 ;  Hoyt  v.  Howe,  8  Wis.  752 ;  Pinkerton 
V.  Tumlin,  22  Ga.  166;  HartweU  v.  McDonald,  69  HI.  298-,  Wiggins  o.  Chance,  64  DL 
176 ;  Conklin  v,  Foster,  57  HI.  104 ;  Lambert «.  Kinnery,  74  N.  G.  850 ;  Taylor  «.  Bhyne, 
65  N.  C.  581 ;  Lute  v.  Reilly,  66  N.  C.  21. 

•  Pinkerton  v,  Tumlin,  supra, 

•  Fogg  r.  Fogg,  supra. 
«  Ante,  i  549. 
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visions  would  be  beyond  the  power  of  the  court  to  enforce."* 
Substantially  the  same  view  was  taken  in  Massachusetts,  where 
a  repealing  statute'  preserved  the  right  of  homestead  existing 
under  a  former  statute,'  but  abrogated  the  method  of  procedure 
then  prescribed  for  setting  it  off,  and  left  no  system  in  its  place 
applicable  to  it.  The  creditor  was  thus  left  with  the  right  to  take 
in  execution  the  land  of  the  debtor  in  which  homestead  rights 
had  been  acquired  under  the  repealed  statute,  in  satisfaction  of 
his  debt,  except  land  of  the  value  of  $800,  exempt  from  execu- 
tion as  the  homestead.  And,  since  there  was  no  special  provision 
as  to  the  mode  in  which  this  risrht  should  be  exercised,  the  cred- 
itor  could  only  cause  his  execution  to  be  levied,  in  the  manner  in 
which  the  statute  required  all  levies  to  be  made,  upon  that  por- 
tion of  the  land  which  was  not  exempt  from  attachment  or  seiz- 
ure thereon ;  and  this  could  only  be  effected  by  deducting  from 
the  amount  of  the  appraisement  of  the  whole  estate  the  sum  of 
1800,  the  statutory  value  of  the  homestead  right.  By  such 
a  proceeding  the  plaintiff  in  the  execution  acquired  title  to  the 
premises  not  embraced  in  the  homestead,  subject  to  preexisting 
incumbrances.  He  therefore  acquired  the  right  to  redeem  a  prior 
mortgage,  and,  after  this  was  done,  he  was  entitled  to  partition 
with  the  owner  of  the  homestead.* 

§  627.  A  contrary  Rule  in  some  States.  —  In  some  of  the 
states,  however,  the  land  which  embraces  the  residence  of  the 
debtor  may  be  sold  under  execution,  subject  to  the  debtor's 
estate  of  homestead.*  Under  this  rule  a  sale  of  a  debtor's 
equity  of  redemption  in  mortgaged  premises,  which  the  debtor 
claims  to  be  exempt  fron^  levy  as  a  homestead,  is  not  invalid,  in 

1  Gary  v,  Eastabrook,  6  Oal.  457. 

*  Stat  1857,  ch.  298,  {  18. 
«  Stat  1855,  ch.  288,  j  1. 

*  Pittsfield  Bank  v,  Howk,  4  Allen,  847;  comparo  Bemis  o.  Driscoll,  101  Mass. 
418,  where  the  erroneous  setting  off  of  an  undivided  portion  of  the  premises  as  the 
debtor's  homestead  was  held  not  to  invalidate  the  levy. 

^  Pittsfleld  Bank  v.  Howk,  4  Allen,  847 ;  Castle  v.  Palmer,  6  Allen,  401 ;  Swan  v. 
Stephens,  99  Mass.  7.  Such  a  sale  is  not  invalid  (Gen.  Stat  Mass.,  ch.  104,  {  11) 
because  not  expressly  made  subject  to  the  debtor's  homestead  right ;  it  is  necessarily 
so,  whether  declared  so  or  not  Swan  o.  Stephens,  supra.  See  dictum  in  Abbott  v. 
Cromartie,  72  N.  C.  298. 
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Massachusetts,  because  not  made  expressly  subject  to  the  right  of 
homestead ;  since  such  a  sale  is  necessarily  subject  to  the  rights 
whether  declared  to  be  so  or  not,  and  can  in  no  way  prejudice 
the  rights  of  the  debtor  nor  affect  his  means  of  enforcing  or  en- 
joying his  estate  of  homestead.^ 

§  628 •  Conflicting  Oases  in  Wisconsin.  —  In  Wisconsin ,  where 
the  debtor  made  a  claim  of  homestead  and  the  creditor  denied 
his  right  in  toto^  and  the  sheriff  sold  the  entire  premises,  and  the 
debtor  brought  a  proceeding  to  set  aside  the  sale,  and  the  creditor 
then  claimed  that  a  portion  of  the  premises  sold  was  in  excess 
of  homestead,  the  court  set  aside  the  sale  as  to  the  entire  tract> 
saying  that,  **  if  the  plaintiff  in  the  execution  was  dissatisfied 
with  the  quantity  of  land  claimed  as  a  homestead,  he  should 
have  caused  a  survey  to  be  made  and  sold  the  excess."  *  But 
this  ruling  seems  exactly  counter  to  a  previous  case  in  the  same 
state,  where  a  husband  and  wife  purchased  eighty  acres  of  land 
with  their  joint  means,  took  a  deed  running  to  them  jointly,  en* 
tered  jointly  into  possession,  and  continued  jointly  to  hold  the 
premises  as  their  homestead  until  it  was  sold  at  forced  sale  for 
the  husband's  debts.  It  was  held  that  the  husband  had  a  life 
estate  in  the  premises,  vendible  under  the  execution,  but  that  the 
sale  of  it  would  not  affect  the  right  of  the  wife  to  the  entire  estate, 
should  she  survive  him ;  that  the  sale  was  neither  void  nor  void- 
able as  to  that  portion  of  the  land  not  exempt  as  a  homestead  ; 
that  so  much  of  the  land  as  was  not  so  exempt  passed,  under  the 
execution,  to  the  purchasers,  they  acquiring  therein  such  title  as 
would  give  them  the  use  of  the  premises  during  the  life  of  the 
husband.*  But  the  imperfect  report  of  this  case  does  not  make 
it  clear  that  the  debtor  or  his  wife  made  claim  of  homestead  pre- 
vious to  the  sale,  although  previous  to  the  sale  the  debtor  duly 
notified  the  sheriff  of  the  condition  of  the  title  to  the  premises. 

§  629.  And  in  Illinois. — In  a  casein  Illinois,  where  home- 
stead property  was  levied  on  and  sold  in  the  absence  of  the 

^  Swan  V.  Stephens,  99  Mass.  9. 
*  Myers  «.  Ford,  22  Wis.  189. 
»  Bennett  v,  Cl^ild,  19  Wis.  862. 
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debtor,  it  was  said  that,  if  it  was  worth  over  $1,000,  the  limit 
ia  value  of  the  homestead  exemption,  the  purchaser  acquired 
an  equitable  lien  upon  the  surplus,  which  he  might  enforce  as 
soon  as  it  ceased  to  be  homestead ;  that  the  vendee  of  such 
purchaser  acquired  the  same  lien  and  the  same  rights  as  to  its 
enforcement ;  and  the  method  of  giving  eJBfect  to  the  lien,  under 
the  facts  of  the  particular  case,  was  pointed  out.^  This  doctrine 
must  be  considered  as  overruled  by  the  decision  of  the  same 
court  in  Hartwell  v.  McDonald,*  in  which  case  there  was  evi- 
dence that  the  premises  in  question  were  worth  more  than  $1,000  ; 
yet,  as  the  conveyance  was  compulsory  and  the  sale  made  with- 
out regard  to  the  provisions  of  the  act,  it  was  held  that  the  sale 
was  **  inoperative  and  void,"  and  that  the  purchaser  acquired  no 
title  thereunder.* 

§  630.  The  Debtor  and  Parchaser  become  Tenants  in  Com- 
mon.—  Where  land  is  sold  subject  to  the  homestead  right,  or 
under  such  circumstances  that  the  sale  will  be  valid  except  as  to 
the  homestead,  so  that  the  purchaser  will  get  a  good  title  to  the 
residue  after  the  homestead  is  set  off — as  where  the  land  is 
greater  in  value  or  in  area  than  the  exemption  of  the  statute — 
what  are  the  legal  relations  of  the  owner  of  the  homestead  and 
the  purchaser?  Several  cases  answer  that  they  are  tenants  in 
common — not  of  the  homestead,  but  of  the  whole  property.* 
The  debtor's  interest  is  represented  by  the  homestead,  and 
the  purchaser's  by  the  residue.  **  Tenants  in  common,"  says 
Blackstone,  **  are  such  as  hold  by  several  and  distinct  titles,  but 
by  unity  of  possession  ;  because  none  knoweth  his  own  severalty, 
and,  therefore,  they  all  occupy  promiscuously.  This  tenancy, 
therefore,  happens  where  there  is  a  unity  of  possession  merely, 
but  perhaps  an  entire  disunion  of  interest,  of  title,  and  of  time."  ^ 
The  rights  of  the  owner  of  the  homestead  and  the  purchaser  of 

>  Blue  V.  Blue,  88  Dl.  9, 19. 

«  69  111.  293. 

'  See,  also,  the  cases  cited  to  J  625. 

*  Silloway  v.  Brown,  12  Allen,  36 ;  Letchford  v.  Gary,  62  Miss.  791 ;  Swan  v.  Ste- 
phens, 99  Mass.  9;  Sisson  v,  Tate,  114  Mass.  501 ;  Marsh  v,  Hammond,  108  Mass.  150; 
Barney  v.  Leeds,  54  N.  H.  128 ;  Ferguson  v.  Reed,  45  Texas,  574. 

*  2  Bla.  Com.  191. 
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the  residue,  it  is  said,  bring  them  exactly  within  this  definition. 
Each  has  a  right  of  immediate  possession  and  enjoyment;  and 
the  fact  that  the  owner  of  the  homestead  has  an  estate  for  life, 
and  the  purchaser  of  the  residue  an  estate  in  fee — that  the  one 
holds  by  virtue  of  the  homestead  act,  and  the  other  by  virtue  of 
his  purchase ;  that  one  acquired  his  title  long  before  the  other 
purchased  his  —  does  not  make  them  the  less  tenants  in  common 
by  reason  of  their  unity  of  possession.^  The  purchaser  becomes 
the  general  owner,  entitled  to  the  whole,  except  so  far  as  the 
debtor's  special  title  may  exclude  him.^ 

§  631.    Remedy  of  one  such  Co-tenant  against  tbe  other. — 

Such  being  the  relation  of  the  parties,  either  one  would,  it  is 
thought,  in  most  of  the  states,  either  by  force  of  statute'  or 
under  the  general  principles  of  equity,*  be  entitled  to  a  partition, 
as  in  case  of  an  ordinary  estate  in  common.*  Moreover,  the 
owner  of  the  residue  may,  in  Massachusetts,  maintain  a  writ  of 
entry ,^  and  in  Mississippi  an  action  of  ejectment,^  to  recover  the 
land,  subject  to  the  right  of  homestead  and  to  the  right  of  posses- 
sion incident  thereto ;  and,  if  the  owner  of  the  homestead 
wholly  excludes  the  owner  of  the  residue  from  the  premises,  the 
latter  may  maintain  an  action  against  the  former  in  the  nature  of 
trespass  quare  claiisum  fregit.^    In  such  an  action  the  demandant 

»  Silloway  v.  Brown,  12  Allen,  86. 
'  Swan  V.  Stephens,  99  Mass.  9. 

>  Gen.  Stat.  Mass.,  ch.  101,  2  9;  Gen.  StaL  Yt.  (App.  1870),  ch.  68, {12;  Wag.  Stat 
Mo.,  ch.  68,  I  9. 

*  Post,  J  682. 

6  Pittsfield  Bank  v,  Howk,  4  AUen,  847 ;  Castle  v.  Palmer,  6  Allen,  401 ;  SUloway 
V.  Brown,  12  Allen,  86 ;  Barney  v.  Leeds,  54  N.  H.  128 ;  «.  e.,  61  N.  H.  258 ;  Letchford 
V,  Gary,  62  Miss.  791,  796;  Fei^uson  v.  Reed,  45  Texas,  574;  Gary  c.  Eastabrook,  6 
Cal.  457,  ""When  the  creditor,  at  the  date  and  by  means  of  the  extent,  takes  from 
the  debtor  all  but  a  certain  interest,  the  share  taken  and  the  share  left  are  fixed  by 
law.  The  estate  of  the  debtor  and  the  estate  of  the  creditor  are  then  determined. 
That  of  the  debtor  is  such  a  quantity  of  land  as  is  then  of  the  value  of  five  hundred 
dollars ;  that  of  the  creditor  is  the  residue.  The  precise  quantity  of  the  estate  of  each 
is  fixed  by  law,  and  is  ascertainable  at  the  option  and  upon  the  application  of  either 
tenant  in  common  of  the  entire  estate  for  a  partition  of  it.*'  Barney  v,  Leeds,  51 
N.  H.  286,  per  Poster,  J. 

*  Castle  V.  Palmer,  6  Allen,  401 ;  Swan  v.  Stephens,  99  Mass.  7. 
»  Letchford  ».  Cary,  52  Miss.  791,  794. 

*  Silloway  r.  Brown,  12  Allen,  80,  87. 
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will  be  entitled  to  a  judgment  for  full  possession  of  such  portion 
of  the  premises  as  are  not  homestead,  and  for  the  remainder, 
subject  to  the  rights  of  homestead  of  the  tenant  and  his  family.^ 
The  demandant,  purchaser  at  the  execution  sale,  is  the  general 
owner,  entitled  to  possession  of  the  whole,  except  in  so  far  as 
the  tenant's  special  title  may  exclude  him.  Such  being  the  case, 
if  the  tenant  seeks  to  establish  an  exclusive  right  to  any  portion 
of  the  premises  as  a  homestead,  it  is  for  him  to  show  that  that 
limited  right  is  sufficient  to  cover  the  entire  parcel  so  claimed.* 
If  the  tenant  pleads  the  general  issue,  it  is  unnecessary  that  there 
should  be  evidence  of  actual  disseizin ;  since,  under  this  plea, 
he  is  estopped  to  deny  that  he  was  in  possession  of  the  whole 
premises  and  claiming  a  freehold  therein.' 

§  632.  Continued  —  Trespass  —  Replevin  —  Action  for  Ac- 
count. —  But  the  owner  of  the  residue  cannot  maintain  trespass 
or  replevin  against  the  owner  of  the  homestead  for  taking  all  the 
crops  grown  on  the  premises.  His  remedy  for  this,  if  any,  is 
said,  in  Massachusetts,  to  be  by  an  action  of  contract  for  his 
share  of  the  proceeds,*  which  action,  in  that  state,  has  taken 
place  of  the  action  of  account  given  by  statute  of  4  and  5  Anne, 
chapter  16,  section  27.*  The  action  of  account,  as  it  stood  at 
common  law,  and  as  it  was  enlarged  by  various  early  English 
statutes,  having  fallen  into  general  disuse,*  it  is  conceived  that 
the  remedy  would  now  be  by  bill  in  equity  for  an  account,  or, 
under  special  codes,  by  a  proceeding  in  that  nature.  A  later 
decision  in  Massachusetts,  however,  throws  doubt  upon  the  lia- 
bility of  the  owner  of  the  homestead  to  account  at  all  for  a  share 
of  the  rents  and  profits  to  the  owner  of  the  residue  ;  for  it  is  there 
said  that,  although  the  whole  premises  occupied  by  the  owner  of 

1  Swan  V.  Stephens,  99  Mass.  8. 
»  Ibid,,  9. 

*  Ibid,f  citing  G^n.  Stai.  Mass.,  ch.  134,  {  5 ;  Higbee  v.  Rice,  5  Mass.  844,  851 ; 
Washington  Bank  v.  Brown,  2  Mete.  298 ;  Devens  v.  Bower,  6  Gray,  126. 

*  Silloway  v.  Brown,  12  Allen,  80,  88. 

*  Badger  v.  Holmes,  6  Gray,  118,  119.  And  see  Bigelow  v,  Jones,  10  Pick.  161 ; 
Barnes  v.  Bartlett,  16  Pick.  75.  By  the  statute  of  Anne  the  action  of  account  was 
given  for  the  first  time  to  one  joint  tenant,  or  tenant  in  common^  against  the  other,  as 
bailiff,  for  receiving  more  than  his  share. 

*  Bac.  Abr.,  title  Accompt. 
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the  homestead  exceeded  the  amount  which  he  wa5  entitled  to  hold 
in  severalty,  this  would  not  make  him  liable  to  account  for  the 
value  of  the  use  of  the  excess.^     And  this  would  clearly  be  the 
rule  where  the  owner  of  the  homestead  has  not  been  guilty  of  an 
actual  ouster  of  the  owner  of  the  residue.'     And  quite  likely  it 
will  be  declared  the  rule  in  all  cases ;  for  it  may  be  doubted 
whether  the  policy  of  the  homestead  laws  would  permit  such  an 
inconvenient  state  of  things  as  a  frequent  accounting  between  the 
owner  of  the  homestead  estate  and  the  owner  of  the  residue, 
since  this  would  lead  to  a  multiplicity  of  actions,  tedious  and 
expensive  in  their   nature,  in   each   one  of  which   it  would  be 
necessary  to  ascertain,  as  the  basis  of  the  account,  haw  much 
of  the  estate  was    the  homestead   of  the  tenant.     This    could 
be  better  ascertained   by  a  proceeding  for   a   partition,  which 
would   be   a  finality,  and  obviate   all   future    accounting;    and 
to  this,  it   should  seem,  the  complaining  party,  in   all   cases, 
ought  to  be  driven.     Moreover,  the  statutes  of  nearly  all  the 
states  provide  for  a  partition  before  a  forced  sale  of  the  prem- 
ises claimed  as  a  homestead,  and  two  or  three  of  them  under  any 
circumstances  ;  *  and  none  of  them  seem  to  contemplate  a  thing 
so  anomalous  as  an  accounting  between  the  owner  of  the  home- 
stead estate  and  an  execution  purchaser.     And,  finally,  it  may  be 
observed  that  no  case  has  been  found  in  which  such  an  account- 
ing has  been  had. 

§  633.  Writ  of  fSntry  by  Owner  of  Homestead  agralnst  Re- 
versioner* —  But  one  who  is  in  possession  of  real  estate  in  which 
he  has  an  estate  of  homestead  cannot  maintain  a  writ  of  entry 
for  the  same  against  one  who  only  claims  to  hold  the  reversion,  or 

^  Sisson  V.  Tate,  114  Mass.  501. 

•  Badger  v.  Holmes,  6  Gray,  118. 

»  Alabama— Code  1876,  {  2882.  Arizona  —  Comp.  Laws  1871,  p.  340,  8 J  8,  4. 
California— 1  Civil  Code,  {  1268.  Kansas— Gen.  Stat.  1868,  ch.  38,  {  2.  Illinois— 
Kev.  Stat  1877,  ch.  52,  i  10.  Indiana— 2  Stat  1876,  p.  355,  {  6.  Hassachusetts — 
Gen.  Stat,  ch.  104,  {  11.  Michigan — 2  Comp.  Laws  1871,  {  6144.  Minnesota — 1 
Biss.  Stat  at  Large,  631,  {  167.  Missouri  —  Wag.  Stat,  ch.  68,  {  9.  Kew  York  — 4 
Edmonds'  Stat  at  Large,  683,  {  8.  New  Hampshire  —  Gen.  Stat,  ch.  124,  {  5.  North 
Carolina  — Battle's  Rev.,  ch.  55,  J  J  2,  3.  South  Carolina— Rev.  Stat  1878,  ch.  96,  {1. 
Tennessee  —  1  Stat  1871,  J  2116  o.  Virginia— Code  1878,  p.  1170,  {  6.  Vermont- 
Gen.  Stat  (App.  1870],  ch.  68,  J  12.    Wisconsin— 2  Taylor's  Stat  1649,  H  25»  26. 

518 


MANNER   OP  MAKING   PARTITION.  §  634 

remainder  after  the  demandant's  death.  It  was  so  held  where 
the  demandant  had,  without  the  signature  of  his  wife,  conveyed 
land  to  the  defendant  which  he  occupied,  and  thereafter  continued 
to  occupy,  as  a  homestead,  on  condition  that  the  defendant  would 
support  him  during  his  life.  The  defendant  admitted  the  demand- 
ant's right  of  homestead,  but  claimed  a  reversion  after  that  right 
should  cease.  Such  an  action,  it  was  said,  would  not  lie  against 
the  owner  of  the  reversion  out  of  possession,  since  he  had  no 
estate  in  the  land  which  he  could  render  to  the  demandant.  If 
the  demandant  desired  to  avoid  his  deed  as  fraudulent,  his 
remedy  was  in  equity.* 

§  634.  Manner  of  making  Partition.  —  In  nearly  all  the  states 
the  manner  of  making  partition  of  realty  between  tenants  in 
common  is  regulated  by  statute.*  If  there  is  no  statute  specially 
vesting  this  power  in  the  superior  courts  of  judicature,  there  is 
no  doubt  that  they  succeed  to  it  under  a  general  grant  of  com- 
mon law  and  equity  jurisdiction.'  Thus,  in  an  early  and  well- 
considered  case  in  Iowa,  the  court  said  that  if  the  homestead  of 
the  debtor  **  exceeds  the  proper  value  and  is  divisible,  and  the 
quantity  can  be  reduced  so  as  to  meet  the  required  value,  this 
must  be  done.  If  a  claim  was  made,  and  this  was  not  done  be- 
fore the  sale,  it  must  be  done  now,  by  the  intervention  of  ref- 
erees, or  in  some  of  the  methods  of  proceeding  known  to  the 
law.  When  an  end  is  distinctly  pointed  out  by  statute,  but  the 
mode  is  not  prescribed,  the  court  will  find  a  method."*  In  a 
late  case  in  New  Hampshire  the  manner  of  making  partition 
between  a  judgment-debtor  owning  a  homestead  and  one  who 
has  purchased  the  premises  at  execution  subject  to  his  homestead 
interest  received  careful  consideration.  The  statute  of  that 
state  relating  to  the  partition  of  realty  provides  that,  **  when  any 

>  Kerley  v.  Kerley,  18  Allen,  286;  following  Martin  v.  Graves,  5  Allen,  601. 

'  Under  tbe  General  Statutes  of  Massachusetts,  ch.  104,  {  9,  the  party  entitled  to  a 
homestead,  or  any  other  party  interested,  may  cause  partition  to  be  made  and  the 
homestead  estate  to  be  set  off.    Castle  v.  Palmer,  6  Allen,  404. 

»  1  Washb.  on  Real  Prop.  681 ;  MorriU  v.  Morrill,  6  N.  H.  186 ;  Hoyt  v.  Kimball, 
49  N.  H.  328;  Barney  v.  Leeds,  54  K.  H.  148;  Pittsfield  Bank  v.  Howk,  4  Allen,  850; 
post,  2  682. 

*  Helfenstein  v.  Cave,  8  Iowa,  298. 
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estate  is  so  situated  that  it  cannot  be  divided  so  as  to  give  to 
each  owner  his  equal  share  therein  without  great  prejudice  or  in- 
convenience, the  same,  or  part  thereof,  may  be  assigned  to  one 
of  the  owners,  he  paying  to  the  other  persons  interested,  who 
shall  have  less  than  their  shares,  such  sum  of  money  as  the  com- 
mittee shall  award,  or  giving  bond,  with  sufficient  sureties,  to 
pay  the  same,  with  interest,  within  such  time  as  the  couit  shall 
order."  ^  The  court  points  out  the  **  folly,  injustice,  and  oppres- 
sion "  of  compelling  one  co-tenant  to  buy  out  the  interest  of  the 
other,  and  says  :  **  We  are  therefore  of  opinion  that  the  statute 
under  consideration  is  capable  of  no  other  construction,  when  ap- 
plied to  a  case  like  the  present,  than  that  the  whole  estate  may 
be  assigned  to  one  party,  provided  he  is  wiUiiig  to  take  it,  he  pay- 
ing the  other  pai-ty  the  sum  awarded  by  the  committee  ;  and  that, 
in  all  cases  where  division  by  partition  under  the  statute  cannot 
be  made,  by  reason  of  the  nature  and  situation  of  the  property, 
the  parties  are  left  to  the  ample,  flexible,  and  more  appropriate 
remedies  of  equity,  whereby  the  entire  estate  may  be  sold,  and 
the  rights  of  the  parties  settled  and  determined  upon  equitable 
principles."  ^  If  the  premises  are  capable  of  division,  the  com- 
mittee appointed  to  make  partition  should  assign  to  the  debtor, 
by  metes  and  bounds,  so  much  of  the  estate  as  they  may  find  to 
have  been  of  the  value  of  the  homestead  exemption,  on  the  day 
of  the  completion  of  the  levy  thereon  —  not  at  the  time  when  par- 
tition is  made.'  In  Massachusetts,  under  a  statute  making  no 
provision  for  partition  between  the  owner  of  a  homestead  and  a 
plaintiff  levying  on  the  excess,  it  was  said  to  be  a  necessary  im- 
plication from  the  existence  of  their  rights  that  such  decrees 
must  be  made  by  the  court  as  will  effectuate  the  purposes  of  the 
law,  and  secure  to  each  of  the  parties  such  portion  of  the  estate 
as  they  are  respectively  entitled  to  hold.  For  this  purpose  com- 
missioners should  be  appointed  by  the  court  to  set  off  and  assign, 
by  metes  and  bounds,  to  the  debtor  and  his  family  their  home- 
stead right  in  the  premises.  And  when  their  report  is  made 
and  accepted  by  the  court,  the  proper  writ  should  issue  to  put 

»  Gen.  Stat.  N.  H.  1867,  ch.  228, 1  26. 

*  Barney  o.  Leeds,  54  N.  H.  145. 

•  IHd„  51  N.  H.  258. 
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the  plaintiff  in  possession  of  all  the  remaining  portion  of  the 
estate.^ 

§  635.  Sale  of  Reyerslon  of  Homestead.  —  Although  some 
courts  treat  the  homestead  as  an  intermediate  est^^te  in  the  land, 
the  creditor  cannot  seize  and  sell  the  revei'sion.^  '*If  itwere 
otherwise,"  said  a  learned  court,  **and  it  could  be  set  off  or 
sold  upon  execution,  subject  to  the  homestead  right,  it  will 
readily  be  seen  that  the  debtor's  right  would  practically  be  lim- 
ited to  the  mere  occupation  of  the  property  as  a  homestead,  and 
that  he  could  neither  exchange  it  for  another  nor  mortgage  it, 
because  the  moment  he  left  it  the  creditor  would  come  into  full 
possession  ;  and,  therefore,  as  the  title  of  the  mortgagee  would  de- 
pend wholly  upon  the  contingency  that  the  debtor  continued  to 
occupy  the  property  as  a  homestead,  no  prudent  person  would  be 
likely  to  loan  money  upon  such  security.  In  this  way,  by  de- 
priving the  debtor  of  all  use  of  the  homestead  except  the  mere 
occupation  of  it,  a  creditor  might  contribute  largely  to  a  state  of 
things  that  would  drive  his  debtor  from  the  homestead  into  the 
poor-house,  as  suggested  in  the  plaintiff's  bill,  and  in  that  way 
obtain  a  complete  title  to  the  property."  •  Thus,  it  has  been  held 
that  if  a  homestead,  being  within  the  statutory  limit  of  value,  is 
sold  at  sheriff's  sale,  and,  after  a  deed  has  been  made  to  the  pur- 
chaser, the  debtors  abandon  it,  no  right  whatever  accrues  to  the 
purchaser  by  such  abandonment.*  But  in  respect  of  a  widow's 
homestead,  there  is  language  in  one  New  Hampshire  case  hold- 
ing the  contrary  view.  There  the  administrator  sold  the  estate, 
describing  it  as  subject  to  the  widow's  right  of  homestead,  and 
the  widow  became  the  purchaser.  It  was  said  that  the  sale 
passed  title  subject  to  the  widow*s  right  of  homestead,  and  it  did 
not  change  the  legal  effect  of  the  sale  that  the  widow  happened 
to  be  the  purchaser.  **  The  purchaser  under  such  a  sale,"  said 
the  court,  ^' takes  the  whole  title  in  the  land  sold  except  the 
widow's    right   of  homestead.     ♦     ♦     ♦     Her  interest    was    a 

>  Pittsfleld  Bank  v.  Howk,  4  AUen,  850. 

«  Wiggins  V.  Chance,  64  HI.  175;  Tucker  v.  Kenniaton,  47  N.  H.  267. 

*  Tucker  v.  Kenniaton,  aupra,  opinion  by  Bellows,  J. 

^  Wiggins  V,  Chance,  supra. 
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mere  personal  right  to  occupy  during  her  life,  Jt  was  no  estate 
that  she  could  transfer  to  another ;  and  an  attempt  at  sale  of  that 
right  by  the  administrator  would  not  change  the  nature  of  her 
interest  so  as  to  make  it  an  estate  in  the  purchaser  at  the  adminis- 
trator's sale.  The  purchaser  at  an  administrator's  sale  of  land 
subject  to  the  homestead  right  of  the  widow,  when  she  has 
censed  to  occupy  in  person,  would  hold  the  land  discharged  of 
her  right.^  A  statute  of  North  Carolina  makes  it  **  unlawful  to 
levy  or  sell  under  execution  for  any  debt  the  reversionary  inter- 
est in  any  lands  included  in  a  homestead,  until  after  the  termina- 
tion of  the  homestead  interest  itself."  *  In  order  that  this  pro- 
vision should  not  work  unnecessary  injury  to  creditors,  the  same 
statute  contained  a  proviso  that  **  the  statute  of  limitations  shall 
not  run  against  any  debt  owing  by  the  holder  of  the  homestead 
affected  by  this  section,  during  the  existence  of  his  interest  in 
the  homestead,"  *«This  act,"  said  Dick,  J.,  "was  intended 
to  protect  the  owner  of  a  homestead  against  any  Vexatious  liti- 
gation which  might  be  instituted  by  the  purchaser  of  a  rever- 
sionary interest.  Such  interest,  if  sold,  would  yield  but  little 
to  an  execution  creditor  in  satisfaction  of  his  debt,  and  in  nine 
cases  out  of  ten  would  be  purchased  by  speculators."  *  In  the 
same  case  it  was  said,  argxiendo^  that  even  before  the  passage  of  this 
act  '*  the  estate  in  the  homestead,  as  created  by  the  Constitution, 
was  a  determinable  fee^  and  the  tenant  was  not  impeachable  for 
waste."  * 

§  636.  Forced  Sale  of  Homestead  and  Payment  of  Value  to 
Debtor.  —  Where  the  homestead  is  worth  more  than  the  limited 
value,  and  is  incapable  of  partition  from  the  rest  of  the  debtor's 
realty,  many  of  the  statutes  provide  that  it  shall  be  sold  and  the 
value  of  the  exemption  paid  over  to  the  debtor,  or  reinvested  in 
another  homestead  for  him,  under  the  direction  of  the  court. 
Such  a  statute  in  Illinois  provided  that  the  officer  selling  the 
homestead  should,  out  of  the  proceeds  of  the  sale,  pay  to  the 

»  Judge  of  Probate  v,  Simonda,  46  N.  H.  868. 

»  Stat.  N.  C.  1869-70,  ch.  121.  J  2 ;  Battle's  Rev.  471,  {  26. 

»  Poe  V,  Hardie,  65  N,  C.  447. 

*  Ibid,t  p«r  Dick,  J. 
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executfbn  debtor  the  sum  of  $1,000,  which  should  be  exempt  for 
one  year.^  With  respect  to  the  time  when  this  limitation  begins 
to  run,  the  Supreme  CouH  of  that  state  holds  that  '^  a  reasonable 
time  within  the  period  of  redemption  must  be  allowed  a  judg- 
ment-debtor whose  homestead  has  been  sold  to  test  the  validity 
of  the  sale,  by  motion  or  other  proceeding,  before  the  court  out 
of  which  the  process  issued,  or  to  take  the  money.  He  may  be 
advised  by  his  counsel  that  the  sale  is  irregular  and  invalid,  and 
he  ought  to  be  allowed  time  to  test  the  question.  The  statute 
does  not  say  that  the  money  paid  to  the  debtor  shall  be  exempt 
from  execution  for  one  year  from  the  day  of  sale,  *  *  *  but 
that,  when  paid  to  the  debtor,  it  shall  be  exempt  for  one  year. 
It  seems,  therefore,  that  the  statute  does  not  begin  to  run  until 
the  money  is  actually  paid  over  to  the  judgment-debtor."  There- 
fore, where  a  debtor's  homestead  had  been  sold  by  a  master  in 
chancery,  and  he  had  moved  to  set  the  sale  aside,  refusing  in  the 
meantime  a  tender  of  tljOOO  made  by  the  master,  it  was  not 
subject  to  garnishment  in  the  hands  of  the  master  within  a  year 
after  the  overruling  of  his  motion  to  set  aside  the  sale.^  It  has 
been  held  in  Vermont  that,  since  the  homestead  exemption  is  for 
the  benefit  of  the  family  as  well  as  the  husband,  and  since  the 
homestead  cannot  be  conveyed  unless  the  wife  join  in  the  con- 
veyance, its  value  on  a  sale  may  be' set  apart  and  secured  to  the 
wife ;  especially  in  view  of  another  statute  of  that  state  *  which 
in  terms  exempts  from  attachment  or  trustee  process  the  pro- 
ceeds of  any  property  sold  and  conveyed,  which  was,  at  the  time 
of  the  sale,  exempt  from  execution.*  But  in  two  well-considered 
cases  the  pnnciple  has  been  declared  that,  unless  the  Constitution 
or  Legislature  has  provided  for  a  sale  of  the  homestead  and  a 
partition  of  the  proceeds  between  the  debtor  aud  creditor,  so 
that  the  debtor  shall  get  in  money  the  value  of  the  statutory 
exemption  and  the  creditor  the  excess,  this  cannot  be  done  by 
the  courts.  If,  therefore,  under  such  a  state  of  legislation,  the 
homestead  has  been  reduced  by  partition  as  far  as  it  is  capable  of 

^  Scates'  Oomp.  Laws,  576,  {  5. 
'  Walsh  V.  Horine,  86  Bl.  23S. 
•  Acts  1866,  p.  26. 
«  Moi^an  V.  Bteams,  41  Yt  407. 
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reduction  without  ceasing  to  be  a  homestead,  and  it  still  exceeds 
the  prescribed  value,  it  is  not  the  homestead  contemplated  by 
the  Constitution  or  statute,  and  is  not  exempt.^ 


ARTICLE  IT. — Whether  the  Debtor  must  claim. 

§  639.  Oases  conflicting.  —  Upon  the  question  whether  the 
debtor  must  bring  his  right  of  homestead  to  the  notice  of  the 
levying  oflScer  at  or  before  the  sale,  or  whether  the  officer  must 
of  his  own  accord  take  notice  of  the  existence  of  the  debtor's 
homestead  and  protect  it,  the  cases  present  a  conflict  of  authority. 
In  Missouri,'  New  Hampshire,'  North  Carolina,*  Iowa,*  Illinois,* 
Arkansas,'  and  Nevada*  the  right  is  not  lost  by  the  failure  of 
the  debtor  thus  to  claim  it.  The  rule  is  so  strict  in  North  Caro- 
lina that,  where  the  execution  defendant  does  not  petition  for 
homestead,  and  where  the  plaintiff  refuses  to  pay  the  necessary 
fees  for  laying  off  the  homestead,  the  sheriff  is  justified  in  taking 
no  action.*  In  that  state  it  is  the  duty  of  the  officer  having  the 
execution  first  to  lay  off  the  homestead,  and  then  to  levy  on  the 
excess,  if  any .  And  the  court  says  that  this  allotment  of  the  home- 
stead by  the  sheriff  is  not  required  in  order  to  vest  the  title  in  the 
owner,  for  that  is  done  by  the  Constitution,  but  for  the  purpose  of 
ascertaining  if  there  is  any  excess,  which ,  only,  is  the  subject  of  levy 
and  sale.^®    Where  this  rule  prevails,  if  the  debtor's  land  is  sold 


>  Helfenstein  v.  Gave,  8  Iowa,  2S7;  Beecher  v.  Baldy,  7  Mich.  48S,  501. 
'  Vogler  V.  Montgomery,  54  Mo.  584. 
»  Bamey  v.  Leeds,  61  N.  H.  293. 

•  Abbott  V,  Cromartie,  72  N.  C.  292;  Lambert  v.  Kinnery.  74  N.  C.  850;  Lute  v. 
Reilly,  65  N.  C.  20;  Taylor  v,  Rhyne,  65  N.  C.  581;  Vamioy  v,  Haymore,  71  N.  0. 
128. 

•  Helfenstein  v.  Cave,  6  Iowa,  877. 

•  Moore  v.  Titman,  88  HI.  868 ;  Pardee  «.  Lindley,  81  HI.  187.  Said  the  court  in 
the  last  case :  *'  Nor  does  the  law  require  her,  or  her  husband,  to  do  any  act  to  secure 
this  right.  They  are  both  passive,  whilst  the  law,  silently  but  effectually,  throws 
around  them  its  protecting  shield."  To  the  same  effect  see  Hoskins  v.  Litchfield,  81 
HI.  187. 

»  Hughes  V.  Watt,  26  Ark.  228. 
8  Goldman  v,  Clark,  1  Nev.  611. 

•  Lute  V.  Reilly,  65  N.  C.  20 ;  Taylor  v.  Rhyne,  65  N.  C.  581 ;  Vannoy  v.  Haymore, 
71  N.  C.  128. 

w  Lambert  v,  Kinnery,  74  N.  0.  850. 
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ill  disregard  of  his  homestead  right,  he  may  afterwards  set  it  up 
as  a  defense  in  ejectment,  and  this  notwithstanding  he  may  have 
taken  a  lease  from  the  purchaser.^  In  New  Hampshire,  where 
this  rule  prevails,  the  creditor  may  set  off  the  debtor's  land  under 
an  execution,  subject  to  the  latter's  right  of  homestead  ;  although 
a  failure  to  claim  the  homestead  exemption  does  not  destroy  the 
debtor's  right  of  homestead,  it  precludes  him  from  having  it  set 
off  in  the  statutory  manner.  The  land  will  be  set  off  to  the 
creditor  subject  to  the  debtor's  right  of  homestead,  and  either 
party  may  afterwards  proceed  for  a  partition.*  The  statute  of 
Nevada  says  that  the  owner  of  the  property  shall  make  the  claim 
of  homestead  when  it  is  levied  on  ; '  but  the  Supreme  Court  of  that 
state  says  that  this  is  merely  directoin/.  If  the  husband  refuses 
to  assert  the  homestead  claim,  and  to  point  out  what  he  claims, 
this  will  not  prevent  the  wife  from  asserting  her  claim.* 

§  640.  How  under  the  Missouri  Statute. — The  2d  section 
of  the  homestead  law  of  Missouri  provides  as  follows :  "  When- 
ever an  execution  shall  be  levied  upon  the  real  estate  of  such 
housekeeper  or  head  of  a  family,  of  which  such  homestead  may 
be  a  part,  or  upon  such  part  of  any  homestead  as  may  be  in 
excess  of  the  limitation  of  the  value  thereof  created  in  sec- 
tion 1  of  this  chapter,  such  housekeeper  or  head  of  a  family  shall 
have  the  right  to  designate  and  choose  the  part  thereof  to 
which  the  exemption  created  in  section  1  of  this  chapter  shall 
apply,  not  exceeding  the  limited  value ;  and  upon  such  desig- 
nation and  choice,  or  in  case  of  a  refusal  to  designate  or 
choose,  the  sheriff  levying  the  execution  shall  appoint  three  dis- 
interested appraisers,  who  shall,  first  being  sworn  to  a  faithful 
discharge  of  their  duties,  fix  the  location  and  boundaries  of  such 
homestead,  and  the  sheriff  shall  then  proceed  with  the  levy  of 
such  execution  upon  the  residue  of  such  real  estate,  as  in  other 
cases ;  and  such  proceedings  in  respect  to  the  homestead  shall 
be  stated  in  the  return  upon  such  execution."*    From  this   sec- 

1  Abbott  r.  Oromartie,  72  N.  0.  292;  Pardee  v,  Lindley,  81  HI.  187;  post,  J  686. 

«  Barney  v.  Leeds,  51  N.  H.  269,  270;  «.  c,  64  N.  H,  128. 

>  Homestead  Acts  1861. 

*  Goldman  v.  Clark,  1  Nev.  611. 

»  W^ag.  Stat  Mo.  1872,  p.  697,  {  2. 
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tion  the  Supreme  Court  of  Missouri  have  inferred  that  the  sheriff 
cannot  proceed  with  the  levy  until  he  has  thus  appointed  ap- 
praisers. '*Nor  does  it  seem  to  be  material,"  says  the  court, 
"  whether  the  housekeeper  or  the  head  of  the  family  asserts  his 
claim  or  not.  It  may  be  that  he  is  absent.  This  law  is  for  the 
benefit  of  the  family.  The  occupancy  of  the  house  as  a  family 
residence  is  a  fact  easily  ascertained  by  the  officer.  He  cannot 
proceed  with  his  levy  until  he  has  ascertained,  in  the  mode  di- 
rected by  the  act,  the  extent  and  value  of  the  premises,  and  that 
they  are  beyond  the  limit  protected  against  executions.'*  *  But  it 
is  error  to  quash  a  levy  upon  land  because  the  sheriff  did  not 
summons  appraisers  to  lay  off  the  homestead,  as  required  by  the 
above  statute,  if  it  appears  that,  under  the  terms  of  the  statute, 
the  debtor  was  not  entitled  to  a  homestead.  There  may,  how- 
ever, be  doubtful  cases,  in  which  the  safer  course  for  an  officer 
would  be  a  literal  observance  of  the  directions  of  the  statute.* 

§  641.    Statutes  under  which  Debtor  must  claim  the  Right. 

—  In  a  few  states  the  rule  has  been  adopted  that  the  debtor  must 
claim  his  homestead  exemption  at  the  time  of  the  levy  or  before 
the  sale,  or  he  will  be  precluded  from  claiming  it  afterwards. 
This  is  the  settled  rule  in  Pennsylvania,^  and  was  the  early  rule 
in  Indiana.*  The  exemption  laws  of  these  states  limit  the  value 
of  property,  either  real  or  personal,  as  the  debtor  may  select, 
which  may  be  reserved  from  creditors,  to  the  sum  of  $300. 
An  exemption  so  limited  in  value  must,  in  nearly  all  cases, 
necessarily  be  selected  from  personal  property ;  and  I  have 
therefore  treated  the  statutes  of  these  states  in  connection  with 
chattel  exemptions.  Practically,  these  states  have  no  home- 
stead law.  A  construction  similarly  narrow  was  given  to  an 
old  statute  in  Georgia  called  '*  The  Poor  Man's  Law."  It  re- 
seiTed  from  execution  to  every  white  citizen  of  the  state  twenty 
acres  of  land,  and  five  acres  for  each  additional  child  under  fif- 
teen years  of  age,  and  provided  that  **  when  any  head  of  a  family 

1  Vogler  V,  Montgomery,  64  Mo.  584. 
»  Shindler  r.  Givena,  68  Mo.  894. 
»  Post,  i  825. 
*  Po8t,  i  820. 
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shall  own  a  greater  quantity  of  land  than  that  exempted  from 
levy  and  sale  by  the  provisions  of  the  1st  section  of  this  act,  he 
or  she  shall  procure  the  county  surveyor  to  lay  off  the  number  of 
acres  so  exempted  so  as  to  include  the  dwelling-house  and  im- 
provements of  the  original  tract,  if  there  be  any  thereon.  And 
he  or  she  shall  designate  to  the  sheriff,  or  other  officer  in  whose 
hand  the  process  directing  a  levy  and  sale  may  be,  the  boundary 
so  laid  off,  and  it  shall  not  be  lawful  for  the  sheriff  or  other 
officer  to  levy  on  or  sell  the  tract  so  designated."  *  It  was  held 
that  the  laying  off  of  the  homestead  by  the  surveyor  was  a  con- 
dition precedent  to  the  debtor's  right  to  claim  the  exemption^ 
and  that,  if  the  debtor  laid  off  more  than  he  was  entitled  to,  the 
sheriff  might  go  on  and  sell  the  whole ;  though,  if  laying  off  the 
excess  was  the  result  of  a  mistake^  the  debtor  might  have  relief 
in  equity.'  Under  the  homestead  law  of  Alabama,  embodied  in 
the  Code  of  1867,  defining  the  homestead  and  providing  that  it 
be  set  off  by  freeholders  summoned  by  the  sheriff,'*  it  has  been 
held  that  the  exemption  is  lost  unless  brought  to  the  notice  of 
the  proper  person  —  the  sheriff  or  the  plaintiff  in  the  execution — 
before  the  sale.*  The  same  view  was  intimated  under  a  former 
statute  of  South  Carolina,  but  the  question  did  not  necessarily 
arise.*  It  was  so  ruled  under  the  Massachusetts  act  of  1857, 
where  the  property  sold  under  the  execution  consisted  of  an 
equity  of  redemption.*  It  has  been  held  in  New  Hampshire  that 
a  levy  upon  premises  of  which  the  execution  debtor  is  in  pos- 
session, claiming  a  homestead  therein,  made  without  any  applica- 
tion on  the  part  of  the  debtor  for  the  assignment  of  a  homestead 
to  him,  is  valid  against  a  grantee  of  the  debtor,  whose  deed 
is  fraudulent  and  void  as  to  creditors,  although  the  value  of  the 
premises  does  not  exceed  the  amount  exempted  by  law  from 
attachment  or  levy.^ 

»  Cobb's  Dig.  889. 

«  Crow  V.  Whitworth,  20  Ga.  88;  ante,  J  156. 

»  Code  Ala.  1867,  H  2880,  2881. 

*  Bell  r.  Davis,  42  Ala.  460. 

*  ManniDg  v.  Dove,  10  Rich.  Law,  896,  400. 
«  Livermore  v,  Bou telle,  11  Gray,  217. 

'  Currier  v.  Sutherland,  54  N.  H.  475.    The  theory  of  the  court  is  that  the  ezemp* 
tion  is  a  privilege  which  can  be  claimed  by  the  debtor  only  —  not  by  a  fraudulent 
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§  642.  Under  Statute  of  South  Carolina. — In  South  Caro- 
lina, as  in  Georgia,  the  homestead  is  dedicated  in  the  third  man- 
ner pointed  out  in  a  former  section,^  that  is,  by  a  proceeding  in  a 
court  of  justice.'  The  homestead  thus  created  is  not  the  home- 
stead which  the  debtor  may  have  previously  dedicated  as  such, 
by  occupancy  as  in  some  states,  or  by  a  recorded  dechiration  as 
in  others,*  but  *'  such  as  said  person  may  select "  when  an  officer 
comes  to  levy  process.*  In  order  to  give  effect  to  this  right  of 
selection  on  the  part  of  the  debtor,  the  officer  must  cause  to  be 
appointed  three  appraisers,  in  the  manner  pointed  out,  who  pro- 
ceed to  set  off  by  metes  and  bounds  and  appraise  the  homestead 
defined  in  the  Constitution.  The  statute  then  provides  that  '*  the 
set-off  and  assignment  so  made  by  the  appraisers  shall  be  re- 
turned by  the  officer,  along  with  said  process,  for  record  in  court ; 
and,  if  no  complaint  shall  be  made  by  either  party,  no  further 
proceedings  shall  be  had  against  the  homestead,  but  the  residue 
of  the  lands  and  tenements  of  the  head  of  the  family,  if  any 
more  or  other  he  shall  have,  shall  be  liable  to  attachment,  levy, 
and  sale ;  provided  that,  upon  good  cause  shown,  the  court  out 
of  which  the  process  issued  may  order  a  reappraisement  and  reas- 
signment of  the  homestead,  either  by  the  same  appraisers  or 
others  appointed  by  the  court."  *  Unless  the  debtor  asserts  his 
right  of  homestead  when  adversary  process  comes  against  him ; 
unless  it  is  appraised  as  required  by  the  statute,  and  the  record 

vendee ;  that  the  debtor,  having  failed  to  claim  the  right,  the  officer  was  at  liberty 
to  proceed.  This  will  appear  from  the  following  language  in  the  opinion  of  the 
court,  by  Hibbard,  J.:  '*If  Mrs.  Smith,  being  entitled  to  a  homestead,  had  applied 
to  the  officer  making  the  levy  to  set  it  out  to  her,  it  would  have  been  his  duty  to  do 
so ;  and  if  he  had  disregarded  her  application,  the  levy  would  have  been  void.  Fogg 
V.  Fogg,  40  N.  H.  282 ;  Tucker  v.  Kenniston,  47  N.  H.  268.  But,  no  application  hav- 
ing been  made  by  her  to  the  officer  for  an  assignment  of  homestead,  she  waived  her 
right  to  an  assignment  under  the  statute,  and  the  creditor,  under  such  circumstances, 
was  at  liberty  to  disregard  her  homestead  right.  Foster,  J.,  in  Barney  v.  Leeds,  61 
N.  H.  263,  270.  But  her  right,  if  any,  was  not  lost  by  the  neglect,  but  may  yet  be 
secured  to  her  by  resort  to  other  forms  of  proceeding.  Fletcher  v.  State  Capital 
Bank,  87  N.  H.  869,  896 ;  Fogg  v,  Fogg,  40  N.  H.  282,  286 ;  Barney  v.  Leeds,  61  N.  H. 
263,  269,  271,  279 ;  Tidd  v.  Quinn,  62  N.  H.  844," 
1  Ante,  i  280. 

*  Ante,  I  620. 

*  Ante,  i  280  et  aeq, 

*  Kev.  Stat  S.  C.  1878,  p.  476,  {  L 
»  IHd. 
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of  the  appraisement  returned  into  court,  he  cannot  set  it  up  as  a 
defense  to  an  action  of  ejectment  brought  by  the  purchaser  at 
the  sheriff's  sale,  or  one  claiming  through  him.  Until  the  record 
of  the  assignment  is  returned  into  court,  no  opportunity  is 
afforded  by  the  creditor  to  contest  it.  A  proceeding  thus  imper- 
fect does  not  become  an  adjudication  of  the  debtor's  right  of 
homestead,  but  by  allowing  the  opportunity  for  such  an  adjudi- 
cation to  pass,  his  rights  are  concluded.^ 

§  643.    Within  what  Time  the  Debtor  must  claim.  —  If  the 

debtor  is  required  at  all  to  claim  his  homestead  of  the  oj£cer, 
and  if  it  can  only  be  set  off  to  him  in  kind,  it  necessarily  follows 
that  he  must  make  this  claim  before  the  sale  has  actually  taken 
place.*  But  if  the  statute  affixes  a  pecuniary  value  to  the  home- 
stead reservation  and  permits  it  to  be  paid  to  him,  or  to  some 
oiie  for  him,  in  money,  there  appears  to  be  no  good  reason  why, 
on  proper  notice  to  the  creditor,  he  cannot  claim  the  allowance 
at  any  time  before  the  proceeds  of  the  sale  have  actually  been 
paid  over  by  the  sheriff;  and  in  Georgia  it  has  been  so  held.' 
On  the  other  hand,  if  the  homestead  is  to  be  admeasured  to  the 
debtor  in  kind,  it  would  seem  sufficient  for  him  to  make  his  claim 

1  Ryan  o.  Pettigrew,  7  S.  0.  146;  Choice  v.  Charles,  7  S.  C.  171.  I  have  stated 
merely  what  seems  to  me  to  be  the  substance  of  the  imperfect  reasoning  in  these  two 
cases.  In  the  former  case  Moses,  C.  J.,  said :  **  A  party  may  lose  the  benefit  of  a  pro* 
tection  afforded  by  a  constitutional  provision,  if  he  refhiin  from  interposing  it  as  a  bar 
to  a  recovery  sought  against  him,  and,  after  judgment,  may  be  precluded  from  then 
resorting  to  it  for  the  purpose  of  then  redeeming  a  right  thus  lost.  But,  to  bar  him, 
there  must  be  a  previous  judgment  on  the  very  issue.  Here,  so  far  fVom  there  having 
been  judgment,  the  return  was  never  made  to  the  court,  and  if  Mowry  &  Son  [the 
judgment-creditors]  had  any  notice,  it  was  not  of  the  return  against  which  they  might 
have  complained,  but  of  the  mere  claim  of  the  respondent  to  a  homestead,  which 
they  could  not  meet  and  resist  until  asserted  as  a  right  through  some  judicial  pro- 
ceeding, or  interposed,  as  it  now  is,  to  bar  the  recovery  of  the  premises  by  force — not 
of  the  claim,  but  of  the  right"    Ryan  p.  Pettigrew,  7  S.  C.  160. 

>  Kuntz  v.Bsshr,  28  La.  An.  90;  Williston  v,  Schmidt,  28  La.  An.  416;  Herschfeldt 
V.  George,  6  Mich.  468.  In  this  last  case  the  court  says :  '*  To  hold  that  such  exemption 
can  be  claimed  at  any  other  time,  or  in  any  other  manner,  than  such  as  is  contem- 
plated by  the  statute,  would  open  the  door  to  the  most  monstrous  frauds.  If  the  claim 
can  be  made  months  and  years  after  a  levy,  and  if  the  value  at  the  time  of  the  claim 
is  to  determine  its  value  at  the  time  of  the  levy,  thousands  of  dollars  may  thereby, 
through  rise  In  value  and  the  squandering  of  money  in  improvements  and  ornaments, 
be  sealed  up  beyond  the  reach  of  creditors.    The  law  never  intended  such  a  result" 

*  Ragland  v.  Moore,  51  Gku  476. 
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at  any  time  before  the  sale  has  actually  taken  place.  The  most 
that  could  reasonably  be  required  of  him  would  be  to  give  the 
officer  sufficient  notice  to  enable  him  to  summon  the  appraisers 
and  take  the  other  steps  prescribed  by  the  statute.  Thus,  in 
Alabama,  where  the  homestead  right  appears  to  depend  upon  a 
selection  to  be  made  by  the  debtor,  and  where  the  same  rule 
obtains  in  regard  to  the  exemption  of  personal  property,  **  re- 
peated decisions  affirm  that  the  subjects  of  exemption  may  be 
selected  at  any  time  before  the  sale."^  In  Michigan  it  has  been 
held  not  necessary  that  notice  to  the  officer  should  be  made  at 
the  time  of  the  levy,  but  it  will  be  sufficient  if  made  within  a 
reasonable  time  thereafter ;  since  it  could  not  have  been  coutem- 
plated  that  such  action,  founded  upon  the  levy,  could  be  taken 
by  the  debtor  before  being  made  aware  that  a  levy  had  been 
made.^  Under  a  statute  providing  that  the  homestead  may  be 
set  off  on  the  application  of  ^^  the  debtor  or  his  wife,  his  agent 
or  attorney,"  to  **  the  sheriff  or  other  officer  executing  any  writ 
or  execution  founded  upon  any  judgment  or  decree,'*  it  is  not 
necessaiy  for  the  debtor  to  assert  his  claim  to  a  homestead 
before  a  decree  and  order  of  sale,  on  a  creditor's  bill  filed 
against  him.  The  order  of  sale  is  an  **  execution"  within  the 
meaning  of  the  statute ;  and  it  will  be  sufficient  if  he  makes  his 
application  before  the  sale  has  taken  place.'  In  Arkansas,  where 
a  debtor  had  two  residences  on  different  tracts,  it  was  held  that 
he  might  elect  which  he  would  reserve  as  his  homestead,  and 
that  he  might  make  this  election  on  the  day  of  sale.  The  court 
gives  as  a  reason  why  a  debtor  ought  not  to  be  held  bound  ta 
make  his  election  on  the  day  of  sale,  the  fact  that,  under  the  pre- 
vailing practice  of  levying  on  lands  by  simply  procuring  the 
numbers  of  them  and  entering  them  on  the  execution,  a  sheriff 
may  make  his  levy  without  the  knowledge  of  the  defendant  in 
execution* — a  reason  which  would  not  hold  good  in  many  states. 

§  644.    Manner  of  makinsr  Claim. — A  narrow  construction 

1  Melton  o.  Andrews,  46  Ala.  454. 
«  Beecher  v,  Baldy,  7  Mich.  510. 
>  Sears  v.  Hanks,  14  Ohio  St  29S. 
*  Tumlinson  o.  Swinney,  22  Ark.  406. 
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of  the  homestead  law  of  Louisiana  has  led  to  the  conclusion  that 
a  personal  notice,  by  the  debtor  to  the  sheriff  and  the  plaintiff  in 
the  seizure  and  sale,  does  not  amount  to  a  legal  assertion  of  the 
debtor's  right  of  homestead,  so  as  to  secure  and  preserve  it  in 
case  of  sale ;  ^  but  what  is  meant  by  personal  notice  does  not  ap- 
pear— probably,  a  verbal  notice.  A  statute  in  Wisconsin  pro- 
vided that,  *' whenever  a  levy  shall  be  made  upon  the  lands  or 
tenements  of  a  householder  whose  homestead  has  not  been 
selected  and  set  apart  by  metes  and  bounds,  such  householder 
may  notify  the  officet,  at  the  time  of  making  such  levy,  of  what 
he  regards  his  homestead,  with  a  description  thereof,  within  the 
limits  above  prescribed  ;  and  the  remainder  alone  shall  be  subject 
to  sale  under  such  levy."  *  Where  a  levy  was  made  on  a  tract  of 
laud  containing  100  acres,  and  the  debtor  claimed  forty  acres 
of  the  west  side  of  the  south  half  of  the  tract  as  exempt,  and  it 
turned  out  that  his  dwelling-house  was  mostly,  if  not  entirely, 
situated  on  the  north  half  of  the  tract,  it  was  held  that,  whether 
the  dwelling-house  was  situated  on  the  premises  thus  selected  or 
not,  it  was  a  fair  inference  that  the  debtor  intended  by  the  selec- 
tion to  embrace  the  dwelling  and  appurtenances,  instead  of 
claiming  any  particular  government  subdivision.  "  The  main 
object  of  any  selection,"  said  the  court,  «*is  to  identify  and 
define  the  property  to  which  the  exemption  applies,  so  as  to  dis- 
tinguish it  from  that  which  may  be  sold  bj'^  creditors ;  and  when 
a  debtor  states  with  reasonable  certainty  what  he  regards  as  his 
homestead,  it  is  sufficient.  If  the  creditor  is  not  satisfied  with 
this  designation,  he  can  cause  the  officer  to  make  out  a  survey 
according  to  the  provisions  of  the  sUitute."'  In  the  absence 
of  a  requirement  in  the  statute  or  Constitution 'that  notice  by 
the  debtor  to  the  levying  officer  of  his  claim  of  homestead  shall 
be  in  writing ^  a  written  notice  will  not  be  required ;  but  it  will 
be  sufficient  if  made  in  any  form  which  indicates  to  the  officer, 
with  reasonable  certainty,  the  land  claimed  as  a  homestead.* 

1  Euntz  V,  Baehr,  28  La.  An.  90. 
>  Rev.  Stat  1849,  ch.  142,  {  68.        , 

•  Herrick  r.  Graves,  16  Wis.  167,  167,  opinion  by  Cole,  J. 

*  Beecber  c.  Baldy,  7  Micb.  510. 
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§  645.  Waiver  of  Exemption  at  Time  of  LeTy.  —  If,  as  held 
in  many  states,  considerations  of  public  policy  prohibit  the  head 
of  a  family  from  waiving  an  exemption  intended  for  the  benefit  of 
those  dependent  upon  him,  at  the  time  of  contracting  an  indebt- 
edness, and  where  the  waiver  is,  perhaps,  the  main  consideration 
or  granting  the  credit,^  upon  stronger  grounds,  in  the  absence  of 
statutory  expression,  it  must  be  concluded  that  he  cannot,  with- 
out consideration,  waive  this  privilege  at  the  time  when  his 
property  is  levied  upon  under  an  execution  ;  and  it  has  been  so 
hcld.^  The  reason  of  this  rule  has  beeii  well  stated  by  the 
Supreme  Court  of  Michigan :  '  *  When  the  householder  is  a  married 
man,  he  cannot,  probably,  by  any  waiver,  consent  to  a  sale  on 
execution  so  as  to  render  such  sale  valid  without  the  consent  of 
the  wife.  For,  in  such  case,  the  validity  of  the  sale  would  rest 
upon  his  consent  in  the  same  manner  as  if  he  had  conveyed  by 
deed ;  and,  if  deeded  by  him  under  like  circumstances,  the  deed 
would  be  void,  even  as  to  him,  without  the  signature  of  the  wife. 
Such,  we  think,  is  the  effect  of  the  express  provision  of  the  Con- 
stitution. The  object  of  the  exemption  was  quite  as  much  to 
protect  the  wife  and  family  as  the  husband."*  The  Supreme 
Court  of  North  Carolina  has  gone  a  step  further,  and  held  that 
the  debtor  does  not  forfeit  his  homestead  by  such  declarations 
made  at  an  execution  sale  as  would  ordinarily  estop  a  person 
from  afterwards  asserting  title  to  his  property  —  as  denying  title 
to  the  property.*  And,  however  reprehensible  such  conduct  may 
be,  the  conclusion  seems  incontrovertible ;  for  the  homestead 
reservation  is  a  substantive  right  of  the  wife,  which  can  only  be 
divested  by  her  deed,  executed  in  conformity  with  the  statute.^ 
Her  husband  can,  therefore,  no  more  divest  this  right  by  his  con- 
duct than  he  can  divest  her  right  of  dower,  or  the  rights  of  a 
third  person.  The  North  Carolina  case  states  these  reasons  im- 
perfectly, in  that  it  speaks  of  the  homestead  exemption  as  a  right 

1  Ante,  i  481  et  aeq. 

«  Denny  v.  White,  2  Coldw.  288 ;  Beecher  v.  Baldy,  7  Mich  606. 

•  Beecher  v,  Baldy,  supra, 

*  Lambert  r.  Kinnery,  74  N.  0.  86a 
B  Ante,  i  409  et  aeq.;  2  470. 
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of  the  defendant^  instead  ot  characterizing  it  as  a  right  of  the 
defendant  and  his  wife.^ 

§  646.  How,  if  Exemption  a  personal  Privilege. — Biit  on 
the  other  hand,  where  the  exemption  is  held  to  be  a  personal 
privilege  which  the  debtor  may  waive  by  contract,  it  seems  plain 
that  he  can,  by  unequivocal  acts,  waive  it  at  the  time  of  levy  and 
sale.'  And  where  the  right  depends  upon  selection  or  demand, 
it  may  be  impliedly  waived  by  the  debtor  by  failure  to  make  the 
selection  or  demand  at  the  proper  time,  or  in  a  reasonable  man- 
ner.' 

ARTICLE  ni. — Right  op  Debtor  to  select. 

§  648.  €leneral  Nature  of  this  Bight. — It  is  proposed  here 
to  consider  how  far  a  debtor,  when  a  general  execution  conies 
against  him,  possesses  the  right  of  selecting  his  homestead  out 
of  the  general  body  of  his  lands.  If  any  poition  of  his  lands 
have  been  previously  dedicated  as  a  homestead  in  either  of  the 
three  methods  pointed  out  in  a  former  chapter,*  he  is  obviously 
restricted  to  the  land  thus  dedicated,  and  cannot,  upon  principle, 
make  a  new  selection  in  the  face  of  an  execution,  if  to  do  so  will 
prejudice  the  rights  of  his  creditors.*  In  some  stiites  the  right 
of  selection  is  given  by  statute,  and  in  such  cases  the  homestead 
is  generally  limited  in  value.  In  such  cases  the  exercise  of  the 
right  is  of  no  importance  to  the  creditor,  provided  it  is  accom- 
panied by  a  just  appraisement.  Where,  however,  the  home- 
stead is  limited  in  superficial  area,  but  not  in  value,  the  existence 
of  a  right  of  selection  on  the  part  of  the  debtor  may  become  of 
the  utmost  importance  to  the  creditor.  Thus,  if  A  has  extended 
credit  to  B  on  the  faith  that  B's  lands  are  subject  to  execution, 
except  a  tract  of  forty  acres  worth  $1,000,  which  B  occupies  and 

1  The  court  says :  "  The  defendant,  having  a  vested  estate  in  the  homestead,  con- 
ferred by  the  Constitution,  can  lose  or  part  with  it  only  in  the  mode  prescribed  by 
law,  to  wit,  by  deed  with  the  consent  of  the  wife,  evidenced  by  her  privy  examination." 
Lambert  v,  Kinnery,  74  N.  0.  860. 

•  Butt  r.  Green,  29  Ohio,  St.  667. 

»  Ibid.;  Frost  r.  Shaw,  8  Ohio  St  270. 

•  Ante,  2  280. 

•  AnU,  \\  120,  801 ;  infra,  {  654. 
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cultivates,  it  is  obvious  that  B  ought  not  to  he  permitted,  after 
the  debt  has  beeu  dishonored,  reduced  to  judgment,  and  execu- 
tion issued  upon  it,  to  select  as  his  homestead  another  farm  of 
forty  acres,  worth  $2,000,  if,  by  doing  this,  he  will  not  leave 
enough  to  satisfy  A's  judgment.  The  case  in  Arkansas  which 
holds  that,  where  a  debtor  has  two  residences  on  different  tracts, 
he  may,  after  levy  and  before  sale,  elect  which  he  will  reserve  as 
his  homestead,^  is  believed  to  be  contrary  to  sound  principle. 
At  least,  the  exercise  of  such  a  right  ought  not  to  be  allowed  whei-e 
it  will  operate  to  withdraw  from  the  reach  of  creditors  property 
of  a  greater  value  than  the  homestead  in  fact  of  the  debtor  at 
the  time  the  debt  was  created.  **  H's  creditors  contract,  in  this 
respect,  with  reference  to  the  character,  value,  and  condition  of 
his  residence  and  the  adjoining  land."  *  This  principle  is  of  spe- 
cial force  under  statutes  which  fix  no  limit  to  the  value  of  the 
homestead ;  but  it  is  not  necessarily  limited  to  such  statutes, 
since,  as  ah'eady  seen,  it  is  not  in  general  the  purpose  of  home- 
stead laws  to  exempt  a  given  quantity  or  value  of  property  irre- 
spective of  its  uses,  but  to  exempt  whatever  constitutes  the 
debtor's  homestead  in  fact.'  It  is  this  homestead  in  fact^  then, 
and  not  lauds  which  have  never  formed  part  of  his  homestead, 
which,  in  the  absence  of  statutes  giving  him  broader  privileges, 
the  execution  debtor  has  a  right  to  call  upon  the  levying  officer 
to  admeasure  to  him.^ 

§  649.  Continued.: — In  Louisiana  the  statute  gives  to  the 
debtor  a  homestead  consisting  of  **  one  hundred  and  sixty  acres 
of  ground  and  the  buildings  and  improvements  thereon,  occupied 
as  a  residence^'*  with  the  proviso  **  that  the  property  herein  de- 
clared exempt  from  seizure  and  sale  does  not  exceed  in  value 
two  thousand  dollars ;  and,  in  case  of  excess,  any  sale  thereof 
under  execution  shall  be  taken  from  the  lot  of  ground  and 
buildings  herein  mentioned."^    It  is  held  that  this  reserves  to 

>  TumliDson  v,  Swinney,  22  Ark.  400. 

«  Todd  r.  Gordy,  28  La.  An.  668,  per  Howell,  J. 

*  See  a  110,  120,  ante. 

*  Todd  V.  Gordy,  28  La.  An.  666. 

*  Dig.  Stat.  1870,  p.  701,  {  1. 
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the  debtor  only  the  160  acres  which  inchides  his  hona-^fide  resi- 
dence ;  that  he  cannot  have  a  homestead  on  any  other  portion 
of  his  plantation,  to  the  extent  of  160  acres,  except  that  portion 
on  which  are  the  buildings  and  improvements  occupied  by  him  as 
a  residence ;  and  that,  if  his  homestead  in  fact  is  worth  more  than 
$2,000,  the  law  does  not  give  him  the  right  to  change  his  resi- 
dence after  seizure,  for  the  purpose  of  establishing  a  homestead 
on  another  and  less  valuable  part  of  the  land,  and  thus,  as  the 
court  expresses  it,  "evade  the  restriction  in  the  law  as  to  the 
value  of  the  property  to  be  claimed  as  a  homestead/'*  The 
result  of  this  case  is  that,  in  Louisiana,  if  a  man's  homestead 
in  fact  is  worth  less  than  $2,000,  it  is  exempt ;  but  if  it  is  worth 
more,  he  is  not  entitled  to  any  homestead  exemption  at  all  —  a 
conclusion  which  justifies  the  maxim  of  the  court  that  **  this 
law,  being  in  derogation  of  the  common  right  given  to  creditors 
in  the  property  of  their  debtors,  must  be  strictly  construed."* 
If  the  homestead  did  not  exist  in  fact  at  the  time  of  the  levy, 
it  could  not  be  afterwards  claimed.'  But,  where  the  homestead 
has  been  dedicated  merely  by  occupancy  and  use^  so  that  the 
creditor,  when  he  gives  a  credit,  is  not  notified  of  any  distinct 
boundaries,  the  same  latitude,  it  should  seem,  ought  to  be  allowed 
the  debtor  in  determining  its  boundaries,  subject  to  the  limita- 
tion that  it  shall  include  his  dwelling-house  and  land  contiguous 
thereto.  Thus,  under  the  statute  of  Wisconsin,  exempting  *',a 
homestead,  consisting  of  any  quantity  of  land  not  exceeding  forty 
acres,  used  for  agricultural  purposes,  and  the  dwelling-house 
thereon  and  its  appurtenances,  to  be  selected  by  the  owner 
thereof,"  without  any  limitation  as  to  its  value,  it  has  been  held 
that  one  having  a  right  to  select  a  homestead  is  not  "  limited  in 
his  selection  to  the  forty  acres  according  to  the  government 
survey,  upon  which  his  dwelling-house  is  situated.  There  is 
nothing  in  the  statute  establishing  such  a  limitation;  and  in 
many  cases  it  would  be  extremely  inconvenient  and  disadvanta- 
geous. His  house  might  be  near  the  line  on  one  forty,  and  his 
farms,  out-houses,  gardens,   etc.,  be   on  the  adjoining  forty. 

»  Todd  V.  Gordy,  28  La.  An.  666. 

«  IMd,,  667. 

*  Borron  v.  SoUibellos,  28  La.  An.  865. 
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There  can  be  no  doubt  that  in  such  case  it  was  the  design  of  the 
statute  to  allow  hiui  to  select,  without  regard  to  the  government 
survey,  any  foity  acres,  in  reasonable  shape,  that  would  include 
his  dwellhig,"* 

§  650.  A  contrary  Rule  in  Alabama. — In  Alabama  it  has 
been  held  that  the  existence  of  a  homestead  is  not  indispensa- 
ble to  the  exemption.  **The  reservation  of  property  for  the 
use  of  families,"  says  the  court,  "was  intended  to  avoid,  so 
far  as  the  law  was  concerned,  that  extreme  destitution  which 
paralyzes  both  body  and  mind.  The  manner  of  its  use  is  imma- 
terial to  the  creditor,  and  the  fact  that  another  can  and  does  use 
it  more  advantageously  for  the  family  than  they  can  is  no  reason 
for  depriving  them  of  it.  The  creditor  is  interested  in  the  vahie 
reserved,  not  in  the  subject-matter  or  the  quantity.  If  the  habi- 
tation at  any  particular  time  was  the  principal  object  of  protec- 
tion, the  exemption  would  have  been  confiued  to  that.  If  the 
family  may  not  employ  other  labor  than  their  own  upon  the 
property,  then  a  family  unable  to  labor  personally  would  be  less 
provided  for  because  of  their  inability.  The  law  never  intended 
to  make  such  a  distinction."  The  court  therefore  decide  that 
a  debtor  may  select  any  portion  of  his  real  estate,  whether  in  his 
actual  possession  or  not,  which  he  may  prefer,  not  exceeding  in 
value  the  limitation  prescribed,  provided  his  selection  is  not  un- 
reasonable or  capricious.*  This  conclusion  of  the  Alabama 
court  is  not  only  contrary  to  sound  principle  and  the  general 
cuiTent  of  authority,  but,  in  order  to  reach  it,  the  court  ignored 
the  plain  provision  of  their  statute  which  exempts  from  forced 
sale  *'  such  real  property  as  may  be  selected  by  the  head  of  the 
family,  to  include  the  homestead 9'**  not  to  exceed  a  given  value. 
How  could  a  court,  in  the  face  of  this  provision,  say  that  the 
existence  of  the  homestead  is  not  indispensable  to  the  exemption  ? 

§  651.  Rule  in  Texas.  —  As  already  seen,*  the  Supreme  Court 
of  Texas  has  apparently  settled  down  to  the  doctrine  that  the 

»  Kent  V,  Agard,  22  Wis.  152. 
«  Melton  V,  Andrews,  46  Ala.  464. 
•  Code  Ala.  1867,  {  2880. 
«  Ante,  i  120. 
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homestead  exempted  by  the  Constitution  of  that  state  is  not  an 
undefined  right  of  selection,  but  the  homestead  in  fact,  occupied, 
dwelt  hi,  and  used  as  such  by  the  debtor.  But,  subject  to  a 
reasonable  application  of  this  rule,  some  privilege  must  neces- 
sarily remain  to  the  debtor  living  in  the  country  to  designate  the 
boundaries  or  the  locality  of  the  200  acres  which  the  law  reserves 
to  him.  He  may  well  claim  some  privilege  in  this  respect,  for  a 
statute  accords  to  him  the  right  to  point  out  to  the  officer  the 
property  he  would  have  levied  on.*  So  long,  then,  as  he  is  able 
or  willing  to  point  out  enough  property  to  satisfy  the  execution, 
his  right  of  selection  is  absolute.  But  suppose  there  is  not 
enough,  after  setting  ofl' his  homestead,  to  satisfy  the  execution — 
does  this  fact  impose  any  restriction  upon  his  right  to  point  out? 
**  It  would  seem,"  said  Wheeler,  J.,  discussing  such  a  case, 
"  that  it  is  the  right  of  the  debtor  to  desiornate  the  land  included 
in  his  homestead  exemption,  subject  only  to  the  qualification  that 
it  must  include  his  improvements.  At  all  events,  he  has  the 
right  to  point  out  property  to  satisfy  the  creditor's  execution ; 
and  it  is  not  perceived  that  any  one  could  question  his  right  to 
point  out  the  excess  of  land  in  the  homestead  tract  by  designated 
boundaries,  subject  to  the  qualification  just  mentioned.  If  he 
could  dispose  of  it  at  private  sale,  and  reserve  such  portion  as  a 
homestead  as  he  saw  proper,  no  reason  is  perceived  why  he  should 
not  have  the  right  to  point  it  out  to  the  agent  appointed  by  the 
law  to  sell  it  for  him.*'^  A  reasonable  deduction  from  a  late 
case  imposes  this  additional  limitation  upon  the  doctrine  quoted, 
namely,  that,  since  the  rural  homestead  in  Texas  is  not  limited 
in  value,  the  debtor  will  not  be  permitted  to  run  his  lines  in  an 
irregular  manner  through  several  surveys,  so  as  to  include  lands 
or  improvements  of  great  value  which  reasonably  form  no  part 
of  his  homestead,  if  to  do  this  will  prejudice  his  creditor.'  For 
the  reason,  then,  that  the  debtor  has,  in  Texas,  this  limited  right 
of  selection,  it  has  been  held  that,  until  he  has  had  an  opportunity 
to  exercise  it,  the  creditor  cannot  maintain  a  suit  in  the  nature 

1  1  Pasc.  Dig^  Laws,  art  8776. 
»  Mackey  v.  Wallace,  26  Texas,  629. 

»  Houston,  etc.,  R.  B,  Co.  v.  Winter,  44  Texas,  597.    For  a  ftill  discussion  of  this 
subject  the  reader  is  Teferred  to  Chapter  m. 
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of  a  bill  in  equity  to  determine  what  portion  of  a  tract  of  land 
greater  than  200  acres^  which  include^)  the  debtor's  homesteady 
shall  be  levied  ou.^ 

§  652.  When  the  Debtor  need  not  select.  —  It  is  a  familiar 
maxim  that  the  law  does  not  require  a  person  to  do  an  impossible 
thing,'  nor  a  vain  thing.'  A  necessaiy  application  of  this  maxim 
is  that,  where  all  the  land  which  a  debtor  has  embraces  his  ikmily 
homestead,  and  is  within  the  statutory  area  and  value,  he  is  not 
required,  in  order  to  save  his  right  of  homestead,  to  exercise  an  act 
of  selection  ;  for,  keeping  in  mind  the  distinction  between  selecting 
and  claiming^  the  exercise  of  such  an  act,  under  such  circum- 
stances, would  not  only  be  useless,  but  impossible.*  The  same 
principle  applies  under  statutes  exempting  personal  property 
from  execution.  If  the  particular  chattel  is  specifically  exempt 
under  the  statute,  and  is  all  of  the  kind  which  the  debtor  has,  no 
act  of  selection  is  necessary.*  This  principle  has  found  an  appli- 
cation under  a  statute  of  Georgia  which  exempted  to  each  head 
of  a  family  engaged  in  agriculture  '*  twenty  acres  of  land,  and 
the  additional  sum  of  five  acres  for  each  of  his  or  her  children 
under  fifteen,"  the  debtor  to  procure  the  same  to  be  laid  off  by 
the  county  surveyor,  and  to  furnish  the  levying  oflBicer  with  a 
plat  of  it.  Where  the  premises  exceeded  the  statutory  limit,  if 
the  debtor  had  neglected  to  have  his  homestead  laid  off  by  the 
surveyor,  or  had  more  land  laid  off  than  the  statute  allowed  him, 
he  thereby  lost  his  right ;  but  this  principle  did  not  apply  where 
all  the  land  he  had  was  less  than  the  amount  reserved  to  him  by 
the  statute.* 

§  653.  Continued — Views  of  the  Supreme  Court  of  Michi- 
gan.—  The  Constitution  of  Michigan  adopted  in  1850  pro- 
vided as  follows:    "Every  homestead  of  not  exceeding  forty 

1  Mackey  v,  WaUace,  26  Texas,  626. 

■  Broom'a  Leg.  Max.  242. 

»  Ibid.,  252. 

^  Rogers  v.  Hawkins,  20  Ga.  200:  Pinkerton  v,  Tumlin,  22  Ga.  165;  Beecber  «. 
Baldy,  7  Mich.  488. 

^  Cole  V,  Green,  21  HI.  105;  The  State  v.  Haggard,  1  Humph.  890;  Wallace  v.  Law 
yer,  54  Ind.  509. 

*  Bogers  v,  Hawkins,  supra;  Pinkerton  v.  Tumlin,  supra. 
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acres  of  land,  and  the  dwelling-house  thereon  and  the  appurte- 
nances, to  be  selected  by  the  owner  thereof^  shall  be  exempt,"  etc.^ 
The  Supreme  Court  of  that  state,  in  definhig  the  meaning  of  the 
expression  **  to  be  selected,*'  says:  **  Whether  we  look  to  its 
derivation  or  its  universal  use',  the  term  *  to  select'  signifies  to 
choose  or  take  some  particuhir  part  or  number  from  a  greater ; 
to  take  by  preference  from  among  othei*8  ;  to  pick  out ;  to  cull. 
The  term  '  selection'  has  never,  we  think,  been  used  to  express 
merely  an  election  or  option,  whether  to  take  anything  or  noth- 
ing; to  insist  upon  or  to  waive  a  right.  The  pui-pose  for  which 
a  selection  of  a  homestead  is  required  is  exactly  in  accordance 
with  this  universal  signification  of  the  term.  The  obvious  pur- 
pose for  which  the  selection  is  required  is  only  to  identify  and 
define  the  property  to  which  the  exemption  applies,  so  as  to  dis- 
tinguish that  which  is  exempt  from  that  which  may  be  sold  at 
the  instance  of  creditors.  The  selection  in  question,  therefore, 
necessarily  implies  a  larger  tract  or  a  greater  amount  of  real 
estate  from  which  the  selection  is  to  be  made,  and  it  is  only  for 
such  cases  that  the  statute  of  1848  has  provided  a  mode  of  selec- 
tion. Both  that  and  the  Constitution  are  silent  as  to  the  election 
to  claim  a  homestead  at  all,  or  to  waive  it  altogether.  Hence, 
in  the  case,  first,  where  the  tract  claimed  by  the  debtor  is  all 
that  he  owns  and  occupies  as  a  homestead,  does  not  constitute 
part  of  a  larger  tract  owned  and  occupied,  and  is  not  capable  of 
being  reduced  by  division  without  cutting  off  part  of  what  is 
essential  to  constitute  it  a  homestead,  it  is  obvious  that  no 
selection  is  possible,  either  under  the  statute  of  1848  or  the 
Constitution,  if  we  are  to  understand  the  selection  to  be  made 
from  the  debtor's  own  property.  There  is  nothing  to  select 
from ;  the  question  is,  the  entire  thing  or  nothing.  In  such  a 
case  no  selection  in  any  sense  of  the  term  is,  we  think,  required 
either  by  the  Constitution  or  the  law.  But  if  any  selection  in 
such  case  is  required,  it  must  be  in  some  sense  of  the  term  which 
renders  it  possible.  It  can  only  be  possible  in  such  case  by 
using  the  terms  in  the  sense  of  choosing  out  or  selecting  a  place 
of  residence  from  the  great  mass  of  property  in  the  state,  with- 

1  CouBt  Mich.  1850,  art  16,  2  2. 
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out  reference  to  the  ownership  of  any  except  the  particular 
tract ;  in  other  words,  that  the  party  has  chosen  to  obtain  and 
occupy  this  place  as  a  homestead,  instead  of  purchasing  and 
residiug  elsewhere  in  the  state.  Now,  the  best,  if  not  the  only 
practicable,  evidence  of  such  a  selection  is  to  be  found  in  the  mere 
facts  of  ownership  and  occupancy  of  the  propeity  as  a  homestead 
in  fact.  And,  as  no  other  selection  in  such  case  is  possible,  if 
the  tract  be  within  the  quantity  limited  by  the  statute,  it  will  be 
exempt  by  the  statute ;  and  if  within  the  value  and  quantity 
limited  by  the  Constitution,  it  will  be  exempt  by  the  later  with- 
out any  other  selection.  It  is  a  homestead  in  fact ;  and  as  neither 
the  Constitution  nor  the  law  has  provided  any  particular  mode  of 
making  known  the  dedication  as  a  homestead,  every  man  must 
take  notice  of  the  character  of  the  occupant's  claim.^  But  take, 
second,  the  case  where  the  tract  is  clearly  within  the  quantity 
limited  by  the  Constitution,  and  admitted  to  be  also  within  the 
constitutional  limitation  as  to  value,  not  constituting  part  of  a 
larger  tract  owned  by  the  debtor,  but  capable  of  division  so  as 
to  leave  a  homestead  of  less  value  —  is  any  actual  or  formal  selec- 
tion necessary  ?  Or  will  its  ownership  and  occupancy  by  the 
debtor  as  a  homestead  in  fact  exempt  it  as  a  homestead  under 
the  Constitution?  We  think  it  will,  and  that  no  other  selection 
is  necessary.  All  the  reasons  given  for  dispensing  with  any  other 
formal  selection,  in  the  last  preceding  case  mentioned,  apply,  we 
think,  substantially  to  the  case  here  supposed,  except  that  of  the 
impossibility  of  the  selection,  which  applies  only  to  the  foniier. 
*  *  *  We  think,  therefore,  that,  where  the  whole  tract  owned 
and  occupied  by  the  debtor  does  not  exceed  the  quantity  men- 
tioned in  the  Constitution,  and  is  admitted  to  be  within  the  pre- 
scribed value,  the  law,  in  the  absence  of  any  proof,  must  presume 
the  acceptance  by  the  debtor  of  the  benefit  conferred  by  the 
Constitution,  to  the  full  amount  of  the  constitutional  exemption ; 
and  this  upon  the  same  ground  that  the  acceptance  of  a  grant  is 
presumed  —  that  the  Constitution  only  contemplates  a  selection 
when  it  is  necessary  to  bring  the  homestead  within  the  limitation, 
as  to  quantity  and  value,  specified  in  the  histrnment,  as  a  means 

1  Citing  Tajlor  v.  Hargous,  4  Cal.  268 ;  Cook  v,  McChristian,  4  GaL  23. 
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of  separating  it  from  a  tract  of  a  larger  amount  or  greater  value, 
and  defining  its  boundaries."  ^ 

§  654.   Right  of  Selection  not  permitted  to  displace  Iliglits. — 

From  what  has  been  said  elsewhere  *  it  is  obvious  that  a  debtor 
cannot,  under  any  of  the  existing  statutes,  exercise  a  right  of 
selection  to  the  prejudice  of  a  lien  which  attached  to  a  portion 
of  his  land  before  it  became  impressed  with  the  homestead  char- 
acter. So  held  in  case  of  a  mechanic's  lien.*  Neither  can  he, 
after  having  made  one  selection,  and  after  land  not  then  selected 
has  been  sold  under  an  execution,  make  another  selection  out  of 
the  land  so  sold.*  .  The  same  principle  has  been  applied  in  Texas 
to  the  widow^s  homestead,  where  it  is  held  that  a  widow  cannot, 
after  the.  husband's  death,  abandon  the  homestead  occupied  by 
him  at  the  time  of  his  death  and  select  from  the  corpus  of  the 
estate  another,  when  so  to  do  will  interfere  with  the  rights  of 
creditors.* 


ARTICLE  IV.  — Sale  of  Homestead  for  privileged  Df  bts  — Whether 
Non-homestead  Property  must  be  first  exhausted. 

§  656.    In  Case  of  Foreclosure  of  Mortgrasre  of  Homestead.  — 

In  a  late  case  in  Massachusetts  the  question  was  considered 
wliether  a  court  of  equity,  in  foreclosing  a  mortgnge  which  em- 
braces both  the  mortgageor's  homestead  and  other  property  not 
impressed  with  the  homestead  character,  will  compel  the  mort- 
j.:igee  to  resort,  in  the  first  instance,  to  that  portion  of  the 
mortgaged  premises  not  occupied  and  claimed  as  the  homestead, 
>Yhere  the  deed  of  mortgage,  in  wliich  the  wife  has  joined,  con- 
tains a  release  of  the  homestead  privilege.  The  owner  of  the 
equity  of  redemption  offered  evidence  tending  to  prove  that  the 
pi-emises  were  of  sufficient  value  to  satisfy  the  mortgage  debt 
Avithout  resorting  to  that  part  which  would  be  set  ofl*  as  the 

^  Beecher  v,  Baldy,  7  Mich.  4SS,  opinion  by  Clinstiancy,  J.    Reaffirmed  and  ap- 
plied in  Thomas  o.  Dodge,  S  Mich.  50. 
"  Ante,  22  317,  648. 
»  Tuttie  V.  Howe,  14  Minn.  147. 
^  Kent  V.  Beaty,  40  Texas,  440. 
^  Rogers  v.  Raglnnd,  42  Texas,  422  (overruling  Ragland  «.  Rogers,  84  Texas,  617). 
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homestead ;  and  asked  the  judge  to  rule  that  so  much  of  the 
premises,  including  the  house  where  the  tenants  lived,  of  the  value 
of  $800,  could  not  be  taken  by  the  mortgagee,  in  case  the  other 
propeily  included  in  the  mortgage  was  sufficient  to  satisfy  the 
mortgage  debt.  But  the  court  below  declined  so  to  rule,  and  ia 
so  doing  was  sustained  by  the  supreme  judicial  court.*  The 
same  doctrine  obtains  in  Kansas.  It  is  there  held  that  where  a 
person  mortgages  his  homestead,  together  with  other  realty, 
there  is  no  such  implied  obligation  on  the  moHgagee  first  to  ex- 
haust his  remedy  on  the  realty  other  than  the  homestead  as 
will  prevent  him  from  releasing  such  other  realty  and  still 
retaining  his  lien  on  the  homestead.  It  is  there  said  that,  in  the 
absence  of  legislation  and  of  express  contract,  the  courts  are  not 
warranted  in  interpolating  ui)ou  the  contract  of  the  parties  such 
a  stipulation.'  But  a  late  case  in  Kansas  rules  that  the  grant  of  a 
specific  lien  upon  the  homestead  to  secure  the  payment  of  a  spe- 
cific debt  does  not  amount  to  such  a  waiver  of  the  homestead 
right  that  an  unsecured  creditor  can  procure  it  to  be  sold  in  a  pro* 

^  Searle  r.  Chapman,  121  Mass.  19:  s,  e.,4  Am.  Law  T.  Rep.  886.  In  giving  jud^ 
ment,  Gray,  G.  J.,  said :  **  The  mortgage  deed  having  been,  as  was  admitted  at  the 
argument,  executed  by  the  husband  and  wife,  in  due  form,  to  release  aU  rights  of 
dower  and  of  homestead,  these  rights,  as  well  as  every  other  title  of  the  husband  in 
the  premises,  passed  to  the  mortgagee,  and  were  equally  liable  to  him  for  the  payment 
of  the  mortgage,  and  could  not  be  set  up  either  as  a  ground  for  redemption  or  aa 
against  a  foreclosure,  except  upon  the  terms  of  paying  the  whole  mortgage  debt. 
The  power  of  a  court  of  chancery  to  compel  a  mortgagee  to  resort,  in  the  first  m« 
stance,  to  one  of  several  estates  mortgaged  is  exercised  only  for  protection  of  the 
equities  of  different  creditors  or  incumbrancers,  or  of  sureties,  and  not  for  the  benefit 
of  the  mortgageor.  As  against  him  the  mortgagee  has  the  right  to  enforce  the  con- 
tract between  them  according  to  its  terms,  and  is  not  obliged  to  elect  between  differ- 
ent remedies  or  securities.  1  Story's  £q.  Jur.,  {{  640,  646.  The  right  of  homestead, 
created  by  our  statutes,  is  certainly  entitled  to  no  higher  degree  of  favor  than  the 
courts  have  always  accorded  to  the  common-law  right  of  dower.  The  case  cannot 
be  distinguished  in  principle  from  the  ordinary  one  in  which  a  wife  who  has  joined  by 
way  of  releasing  dower  in  the  mortgage  of  her  husband  is  held  to  pay  Hie  whole 
mortgage  debt,  as  a  condition  of  asserting  her  right  of  dower  as  against  the  mortgagee. 
Gibson  v.  Crehore,  5  Pick.  146,  152;  McCabe  r.  Bellows,  7  Gray,  148,  and  1  Allen, 
269 ;  Davis  v.  "Wetherell,  18  Allen,  60.  The  judgment  in  Pittman*s  Appeal.  48  Pa.  St 
816,  is  in  accordance  with  .our  conclusion.  The  cases  in  some  of  the  western  states^ 
cited  by  the  learned  counsel  for  the  tenants,  so  far  as  they  countenance  any  equity  ia 
the  owner  of  a  right  of  homestead  as  against  a  party  in  whose  favor  he  has  released 
or  waived  it,  are  supported  by  no  reasons,  and  do  not  disclose  how  far  they  may  have 
been  influenced  by  local  statutes." 

'  Chapman  v,  Lester,  12  Kan.  592. 
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ceeding  for  the  miirshaling  of  assets.  Therefore,  where  the  hus- 
band and  wife  mortgaged  their  homestead  and  other  real  estate 
to  A  to  secure  an  indebtedness,  and  afterwards  B  obtained  the 
lien  of  a  judgment  upon  the  other  property,  excepting  the  home- 
stead, and  then  the  husband  sold  to  C  a  piece  of  property  cov- 
ered by  the  mortgage  and  judgment  lien,  the  court  held  that  an 
unsecured  creditor  had  no  such  superior  equity  over  the  occupants 
of  the  homestead  and  the  purchaser,  C,  that  he  could  compel  a 
marshaling  of  the  assets  of  the  estate  upon  the  death  of  the  hus- 
band.^ In  California,  after  a  judgment  against  the  husband  has 
become  a  lien  upon  his  home  property,  the  wife  may,  by  filing  a 
declaration  of  homestead  as  to  it,  acquire  such  an  interest  in  it 
that  she  can  compel  the  sheriff  to  exhaust  the  husband's  per- 
sonal property  before  subjecting  it  to  sale.* 

§  657.    H0W9  if  Bights  of  Judgrment-creditors  intervene. — 

If  this  is  a  sound  rule  where  the  only  parties  affected  by  it  are 
the  mortgageor  and  mortgagee,  it  becomes  more  imperative 
where  to  deny  it  would  prejudice  the  rights  of  third  parties,  such 
as  judgment-creditors  of  the  mortgageor.  It  then  becomes  a 
case  for  the  application  of  the  familiar  rule  of  equity  that,  where 
a  creditor  has  a  claim  upon  two  funds,  on  one  of  which  another 
person  has  also  a  claim,  and  such  other  person  will  be  prejudiced, 
by  allowing  such  creditor  to  satisfy  his  debt  out  of  the  fund  sub- 
ject to  both  claims,  a  court  of  equity  will  compel  the  creditor  to 
take  satisfiiction  out  of  the  fund  to  which  he  alone  has  a  claim,  in 
the  first  instance.'  He  must  exhaust  that  fund  before  resortinsr 
to  the  other.  He  must  foreclose  his  mortgage  on  the  homestead 
before  he  can  claim  the  right  to  share  with  general  creditors,  as 
to  any  unsatisfied  balance,  in  the  proceeds  of  the  remainder  of 
his  mortgagee's  estate.* 

§  658.    niastrations. — A  mortgage  embraced  the  homestead 

»  Colby  V,  Crocker,  17  Kan.  527. 
«  Bartholomew  v.  Hook,  23  Cal.  277. 

•  Worth  r.  HiU,  14  Wis.  559 ;  The  State  v.  Titua,  17  Wis.  241 ;  Dickson  v.  Chom,  S 
Iowa,  82. 

*  White  V.  PoUeys,  20  Wis.  503;  Jones  v,  Dow,  18  Wis.  241;  Pittman's  Appeal, 
48  Pa.  St.  316;  Myers'  Appeal,  78  Pa.  St  452;  Shelly's  Appeal,  36  Pa.  St  878. 
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and  a  busiuess  lot,  and  the  homestead  had  been  sold  to  satisfy 
the  mortgage  debt,  leaving  the  business  lot  unsold.  The  debtor 
made  application  to  have  the  sale  set  aside,  so  that  the  business 
lot  might  be  sold  first.  But  it  appearing  that  there  were  credit- 
ors of  the  mortgageor  who  had  judgment  liens  upon  the  busi- 
ness lot  which  were  not  liens  upon  the  homestead,  the  Supreme 
Court  aj£rmed  an  order  refusing  to  set  the  sale  aside.^  A  held  a 
note  of  B  which  contained  a  waiver  of  the  benefit  of  the  exemp- 
tion law.  B  made  a  general  assignment  for  the  benefit  of  his 
creditors,  <*  reserving  so  much  property  as  the  law  exempts 
from  levy."  The  assignee  paid  to  B  $300  as  his  exemption  un- 
der the  statute,  to  which  A  excepted.  It  was  held  that  A  had 
no  standing  in  this  proceeding.  By  the  terms  of  the  deed  of 
assignment  the  property  of  B  exempt  from  execution  did  not 
pass  into  the  fund  for  distribution.  If  A  had  any  privileged 
claim  upon  it,  he  must  asseit  it  by  execution.^ 

§  659.  Bights  of  other  Mortgagees.  —  A  second  mortgagee, 
it  should  seem,  ought  to  be  able  to  invoke  this  rule  in  his  favor 
equally  with  a  judgment-creditor.  But  this  was  denied  to  a 
second  mortgagee  in  a  late  case  in  California  —  a  refusal  which 
was  tantamount  to  a  denial  of  the  rule  altogether.  In  that  case 
a  husband  and  wife  owned  a  tract  of  land,  a  pai-t  of  which  had 
been  claimed  as  a  homestead  in  the  manner  prescribed  by  law. 
Both  executed  a  mortgage  of  the  whole  tract  to  secure  their  joint 
debt,  and  the  husband  afterwards  executed  a  mortgage  upon  the 
part  not  covered  by  the  homestead,  to  secure  his  own  debt.  The 
first  mortgagee  foreclosed,  making  the  second  mortgagees  pailies. 
It  was  held  that  the  second  mort^asfees  could  not  insist  that  the 
homestead  be  first  sold,  but  that  the  decree  should  direct  that 
the  part  not  covered  by  the  homestead  should  be  first  sold ;  that, 
if  the  proceeds  should  satisfy  the  first  mortgage,  the  homestead 
should  be  reserved  from  sale ;  and  that  the  second  mortgagees 
must  rely  upon  the  surplus,  if  any,  not  covered  by  the  first 
mortgage.  The  court  said:  <^It  is  clear  that,  as  against  the 
McLaughlin  mortgage  [the  first  mortgage],  Mrs.  Hart  [wife  of 

1  Jones  V.  Dow,  18  Wis.  241. 
<  Myers'  Appeal,  78  Pa.  St  462. 
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the  moi*tgageor],  had  the  right  to  insist  that  the  outside  lands, 
not  included  in  that  mortgage,  should  be  exhausted  before  resort- 
ing to  the  homestead  tract.  In  this  view  these  outside  lands 
constituted,  to  the  extent  of  their  value,  a  security  against  the 
possible  sacrifice  of  her  homestead  to  pay  McLaughlin's  debt. 
This  security,  for  obvious  reasons,  could  not  be  impaired  to  her 
injury  without  her  consent.  The  debts  are  owing  by  her  hus- 
band, and  the  liens  of  the  junior  mortgagees  upon  the  outside 
lands  were  created  by  him  alone  and  without  her  consent,  and  to 
hold  that  these  latter  mortgagees  may,  for  their  own  benefit, 
compel  a  sale  of  the  homestead  to  satisfy  the  McLaughlin  moit- 
gage  would  be,  in  eflect,  to  create  a  lien  in  favor  of  the  junior 
mortgagees  upon  the  homestead  of  Mrs.  Hart  without  her  con- 
sent."^ 

§  660.  Rule  changed  in  Wisconsin  by  Statute.  —  Subse- 
quently to  the  decision  in  White  v.  Polleys,'  a  statute  was  passed 
in  Wisconsin  providing  that,  **if  any  portion  of  the  mortgaged 
premises  shall  consist  of  a  homestead,  it  shall  be  the  duty  of  the 
court,  in  such  manner  as  it  shall  direct,  to  ascertain  whether  the 
part  of  said  mortgaged  premises  not  included  in  the  homestead 
can  be  sold  separately  without  injuiy  to  the  owner ;  and  if  the 
court  shall  so  find,  then  in  that  case  the  judgment  shall  provide 
that  the  homestead  shall  not  be  sold,  nor  offered  for  sale,  until 
all  other  lands  covered  by  the  mortgage  and  described  in  the 
complaint  in  such  action  shall  have  been  offered  and  sold.  And 
if  any  portion  of  the  mortgaged  premises  shall  consist  of  a  home- 
stead, such  portion  shall  not  be  offered  for  sale  until  all  other 
lands  covered  by  the  mortgage  and  described  in  the  complaint  in 
the  foreclosure  action  shall  have  been  offered  and  sold."*  The 
object  of  this  statute  was  to  repeal  the  rule  laid  down  in  White 
t;.  Polleys,  and  in  other  cases.  Since  this  statute  a  second  mort- 
gagee, whose  mortgage  does  not  cover  the  homestead  for  lack  of 
the  wife's  signature,  cannot  drive  the  first  mortgagee,  whose 
mortgage  does  cover  the  homestead,  first  to  exhaust  the  home- 

1  McLaughlin  v.  Hart,  46  Cal.  689. 

»  Supra,  i  657. 

»  LawB  Wis.  1870,  ch.  133,  J  1 ;  2  Taylor's  Stat.  Wb.  1700. 

545 
35 


§  661  SALE   OF  HOMESTEAD   FOR  PRIYILEOED  DEBTS. 

stead  before  selling  the  property  embraced  in  the  second  mort- 
gage.^ In  administering  the  statute  the  coui't  should  inquire, 
either  by  a  reference  or  by  evidence  in  open  coui't,  whether  the 
other  lands  can  first  be  sold  separately  from  the  homestead  with- 
out injury  to  the  owner ;  and  the  mortgsigeor  should  have  notice 
of  the  proceeding  and  an  opportunity  to  be  heard.* 

§  661.  Rule  denied  in  Illinois  and  Minnesota.  — This  rule  of 
equity  is  subject  to  two  qualifications :  first,  that  it  shall  not 
operate  to  the  prejudice  of  the  creditor  having  a  lien  on  both 
funds  ;  second,  that  it  shall  not  be  allowed  to  work  injustice  to  the 
common  debtor.'  The  question,  then,  resolves  itself  into  this : 
Does  a  rule  which  drives  a  mortgagee,  for  the  benefit  of  a  judg- 
ment-creditor, first  to  exhaust  the  homestead  of  the  mortgageor, 
**  work  injustice  to  the  common  debtor?  "  It  ceitiiinly  deprives 
him  wholly  of  the  reservation  made  by  the  statute  in  his  favor, 
unless  the  view  is  to  be  taken  that  he  deprived  himself  of  it  hj 
his  voluntary  act.  The  Supreme  Court  of  Illinois  thinks  that 
this  is  not  the  correct  view.  '*  The  mortgagee  himself,  of  his  own 
accord,  may  first  resort,  for  the  satisfaction  of  his  mortgage,  to 
the  tract  in  which  the  homestead  light  exists  as  against  the  judg- 
ment. Of  this  the  mortgageor  would  have  no  cause  to  complain, 
because  it  would  be  in  the  exercise  of  a  power  which  he  himself 
had  voluntarily  bestowed  upon  the  mortgagee.  But  when  the 
mortgagee,  not  by  his  own  voluntary  action  and  for  his  own 
benefit,  but  at  the  instance  and  for  the  benefit  of  a  judgment- 
creditor,  for  the  purpose  of  having  his  judgment  satisfied,  is  com- 
pelled to  resort  first,  for  the  satisfaction  of  his  mortgage,  to  the 
tract  subject  to  the  homestead  exemption  as  respects  the  judg- 
ment, the  mortgageor  then  would  seem  to  have  just  cause  for 
complaint  that  his  homestead  had  been  taken  from  him  in  a 
mode  and  for  the  benefit  of  a  creditor  not  contemplated  by  the 
statute,  and  whereto  he  had  never  given  his  assent.  This  would 
be  in  violation  of  the  intent  of  the  statute  —  that  the  homestead 

1  Hanson  t>.  Edgar,  84  Wis.  663. 
«  Lloyd  V.  Frank,  80  Wis.  806. 

»  Story's  Eq.  Jur.,  §642;  Browne.  Cozard,  6S  HI.  178;  Dickson  v.  Chom,  6  Iowa,  19; 
Colby  V.  Crocker,  17  Kan^  680. 
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right  should  not  be  injuriously  affected  for  debt  without  the  ex- 
press sissent,  in  writing,  of  the  debtor.'*^  The  Supreme  Court 
of  Minnesota  has  denied  this  application  of  the  rule  for  similar 
reasons.  *«  Homestead  exemptions  are  favored  by  the  courts ; 
and,  as  the  application  of  the  rule  contended  for  in  reference  to 
the  marshaling  of  assets  would  be  but  an  indirect  method  of  sub- 
jecting the  homestead  to  the  payment  of  debts,  a  court  of  equity 
would  not  permit  it  to  be  applied  in  favor  of  judgment-creditors 
in  this  case."  * 

§  662.  And  in  Alabama  and  Kansas.  —  The  application  of  this 
rule  in  favor  of  a  judgment-creditor  has  been  denied  in  Alabama. 
Under  the  statute  of  that  state  the  right  of  homestead  rested  in  a 
selection  to  be  made  by  the  debtor.  A  judgment-creditor  put 
his  debtor  to  his  selection,  exposed  to  sale  the  part  not  selected, 
and  became  the  purchaser  of  it.  Afterwards  a  mortgagee,  whose 
mortgage  for  purchase-money  covered  all  the  property,  brought 
suit  for  a  foreclosure.  The  judgment-debtor  and  purchaser,  by 
a  cross-bill,  endeavored  to  compel  him  first  to  exhaust  the  home- 
stead property  before  coming  upon  the  "rest.  It  was  held  that 
this  could  not  be  done.  The  right  of  the  debtor  to  his  exemp- 
tion, though  inferior  to  that  of  his  mortgagee,  was  superior  to 
that  of  his  judgment-creditor.  The  prior  mortgage  did  not  en- 
large the  rights  of  the  latter.' 

§  663.  Regnlated  by  Statnte  in  Iowa. — In  Iowa  this  sub- 
ject is  regulated  by  the  following  statute  :  «*  The  homestead  may 
be  sold  on  execution  for  debts  contracted  prior  to  the  purchase 
thereof,  but  it  shall  not  in  such  case  be  sold  except  to  supply 
the  deficiency  remaining  after  exhausting  the  other  property  of 
the  debtor  liable  to  execution."*  This  statute  cannot  be  in- 
voked as  against  a  vendor,  by  one  who  has  purchased  property 
subject  to  a  mortgage  previously  existing,  although  he  may  have 
adopted  it  as  his  homestead.     Such  purchaser  is  not  entitled,  at 

»  Brown  v,  Cozard,  68  Dl.  180. 

*  McArthur  v,  Martin,  23  Minn.  80. 

*  Ray  V.  Adams,  45  Ala.  168,  opinion  by  B.  F.  SafTold,  J. 

«  Code  1878,  {  1992 ;  Rev.  1860,  {  2281 ;  Code  1861,  {  1249. 
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the  foreclosure  of  this  moitgage,  to  demand  that  other  property 
of  the  mortgageor  (his  vendor)  shall  be  first  sold.^  Where  a 
debtor  and  his  wife,  in  an  instrument  contracting  a  debt,  waived 
the  benefit  of  the  homestead  exemption,  as  they  are  by  statute 
in  that  state  permitted  to  do,  this  did  not  prevent  them  from  de- 
manding, upon  the  coming  of  an  execution  for  this  debt,  that 
non-homestead  property  should  be  first  sold.* 

§  664.  Partnership  Property  is  held  to  be  liable  to  execution 
within  the  meaning  of  this  statute ;  and  the  conclusion  is  there- 
fore reached  that  a  debtor's  homestead  cannot  be  subjected  to 
forced  sale  to  satisfy  a  debt  privileged  against  it,  while  the 
debtor  has  an  interest  in  partnership  assets  unexhausted.'  Thus, 
where  a  husband  and  wife  mort<2:ao:ed  their  homestead  to  secui'^ 
the  payment  of  a  partnership  debt,  of  which  firm  the  husband 
was  a  member,  and  subsequently  to  the  execution  of  the  nioit- 
gage  the  said  firm  made  an  assignment  for  the  benefit  of  credit- 
ors, the  mortgagee  was  entitled  to  demand  a  pro-rata  share  of 
the  proceeds  of  the  assets  of  the  partnership  in  the  hands  of  the 
assignee,  and  the  homestead  was  only  liable  for  the  deficiency. 
This  mortgage  did  not  give  to  the  general  creditors  of  the  part- 
nership the  right  to  subject  the  homestead  to  their  debts.  Nor 
did  the  fact  that  the  mortgagee  boim  fide  released  the  home- 
stead and  received  a  pro-rata  share  of  the  partnership  assets 
entitle  the  other  partnership  creditors  to  be  subrogated  to  the 
rights  of  the  mortgagee.  The  statute  prohibited  the  genei-al 
creditors  from  marshaling  the  homestead  with  the  other  assets ; 
and  neither  the  <rivin&:  of  the  mortorasce  nor  the  release  of  it  en- 
larged  their  rights.* 

^  Barker  v.  Rollins,  80  Iowa,  418.    This  statute  was  appealed  to  incidentally  in 
Twogood  9.  Stephens,  19  Iowa,  405. 
'  Foley  V.  Cooper,  48  Iowa,  876. 

•  Lambert  r.  Powers,  86  Iowa,  18 ;  Dickson  v,  Chom,  6  Iowa,  19.  **It  is  the  policy 
of  the  law,"  said  the  court,  in  another  case,  *'  not  to  allow  a  homestead  to  be  levied  on 
and  sold,  even  if  otherwise  liable,  until  all  other  property  of  the  defendant  in  execu- 
tion is  first  exhausted ;  that  this  homestead  right  is  equal,  if  not  superior,  in  dignity 
to  any  other  legal  or  vested  right,  and  should  not  be  disturbed  short  of  a  fair  sale  to 
the  highest  bidder  of  all  the  other  property."  Lowe,  J.,  in  Twogood  «.  Stephens,  19 
Iowa,  412. 

*  Dickson  v.  Chom,  6  Iowa,  19. 
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ARTICLE  V. — Miscellaneous  Matters  op  Practice. 

5  666.    Practice — Allotment  by    Appraisers  —  Defects. — 

In  North  Carolina  an  allotment  in  the  following  words,  *' We 
value  the  place  on  which  he  lives  at  $900,  and  the  remainder 
of  the  homestead  gives  him  an  interest  of  $100  in  the  mill,*' 
is  so  vague  and  indefinite  as  to  amount  to  nothing.^  In  the 
same  state  the  statute  requires  tlie  appraisers  to  be  sworn 
*«  to  do  impartial  justice,"  *  and  the  form  prescribed  by  statute 
for  the  return  of  the  appraisers  begins  as  follows :  **  The  under- 
signed, having  been  duly  summoned  and  sworn^^*  etc.  A  return 
which  omitted  to  mention  tliat  the  appraisers  had  been  sworn 
rendered  the  allotment  void.'  Where  such  an  allotment  had 
been  made,  the  sheriff  did  right  to  lay  off  the  homestead  as 
required  by  law,  and  levy  on  the  excess.*  The  principle  is  laid 
down  in  a  case  in  Alabama  that,  even  if  the  freeholders  appointed 
to  allot  the  debtor's  homestead  by  the  statute  of  that  state ^  are 
to  be  regarded  as  officers  of  the  court  and  subject  to  its  super- 
vision, which  the  court  does  not  decide,  their  action  should  not 
be  disturbed  except  in  case  of  fraud,  corruption,  or  irregularities 
seriously  affecting  the  rights  of  one  or  both  of  the  parties.  The 
court  says  that  ^^  it  is  difficult  to  make  an  allotment  of  land  so 
as  to  secure  a  fit  or  mathematical  accuracy  with  the  prescribed 
value,  and  it  would  be  productive  of  no  good  to  lay  down  a  rule 
which  would  make  the  action  of  the  appraisers  voidable  for  a 
very  slight  deviation."  •  If  the  commissioners  appointed  by  a 
master  in  chancery  in  Illinois,  to  set  off  the  homestead  of  the 
defendant  in  a  suit  foreclosing  a  mortgage,  disregard  their  oaths, 
and  in  the  discharge  of  their  duty  act  partially  or  corruptly,  the 
defendant  has  a  remedy  by  motion  to  set  aside  their  repoil.^ 

§  667.   Conclusiveness  of  an  Appraisement.  —  There  are  some 
cases  pointing  to  the  conclusion  that  the  allotment  of  homestead 

»  Coble  r.  Thorn,  72  N.  C.  122. 

*  Act  AugUBt  22,  1868. 

»  Ibid. ;  Smith  v.  Hunt,  68  N.  C.  482. 

^  Smith  V.  Hunt,  supra, 

6  Rev.  Code  Ala.  1867,  {  2881. 

*  Pomroy  v.  Bunting,  46  Ala.  250. 

*  Craig,  J.,  in  Cummings  v.  Burleson,  78  111.  286. 
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to  an  insolvent  debtor,  especially  where  it  is  done  in  a  proceed- 
ing in  insolvency  or  bankruptcy,  is  an  adjudication  of  the  right 
of  the  debtor  to  hold  the  allotted  premises  as  his  homestead,  such 
as,  in  the  absence  of  fi*aud  or  mistake,  will  be  condtisive  upou 
other  courts.^  The  report  of  a  committee  appointed  to  appraise 
the  value  of  a  debtor's  premises  set  off  under  his  creditor's  ex- 
ecution is  absolutely  conclusive,  unless  set  aside  in  a  direct  pro- 
ceeding or  impeached  for  fraud.  If,  therefore,  the  premises 
have  been  appraised  at  a  given  value,  and  set  off  to  the  creditor 
in  part  satisfaction  of  his  judgment,  subject  to  the  debtor's  right 
of  homestead  therein,  the  creditor  will  be  estopped,  on  a  subse- 
quent proceeding  by  him  for  a  partition,  from  showing  that  the 
premises  were  of  greater  value  than  that  returned  by  the  ap- 
praisers.* 

§  668.    niastrations.  —  Thus,  an  application  was  made  for  a 
homestead,  and  the  applicant  returned  in  his  schedule    several 

*  Rix  V.  McHenry,  7  Cal.  89;  post,  {  919. 

*  Barney  v,  Leeds,  54  N.  H.  128,  142.  Foster,  J.,  said :  "  The  apprdsal  was  the 
solemn  adjudication  of  the  tribunal  appointed  by  law  to  assess  the  'just  value'  of  the 
premises.  Comp.  Stat.,  ch.  201,  {  1 ;  Mead  v,  Harvey,  2  N.  H.  496 ;  Hovey  v.  Bartlett, 
84  N.  H.  281.  It  is  as  conclusive  as  a  judgment  rendered  upon  a  legal  verdict,  and 
cannot  be  attacked  in  this  way.  The  record  must  be  held  conclusive  until,  by  some  pro- 
ceeding brought  to  operate  directly  upon  the  record  itself,  the  levy  is  avoided.  Pratt 
V.  Jonc$>,  22  Vt.  845.  A  petition  for  partition  is  not  a  proceeding  to  impeach,  revise, 
or  vacate  the  record  of  a  former  legal  proceeding.  A  judgment,  'so  long  as  it  stands 
in  force,  pro  verUate  accipitur,  and  cannot  be  contradicted.'  Co.  Lit.  168  a  ;  Ladd  d. 
Dudley,  45  N.  H.  61,  66.  In  Fletcher  v.  The  State  Capital  Bank,  87  N.  H.  869,  at  page 
401 ,  Sawyer,  J.,  says :  '  The  return  of  the  officer,  and  the  certificate  of  the  appraisers  em- 
bodied  in  it  or  accompanying  it,  and  thus  constituting  the  essential  part  of  the  return, 
which  makes  the  record  title,  so  far  as  it  sets  forth  their  acts  and  proceedings  required 
by  law  in  making  the  extent,  must  be  held  to  be  conclusive  when  set  up  by  one  claim* 
ing  title  under  the  extent  The  case  falls  within  the  general  doctrine  in  relation  to  the 
returns  of  officers  upon  process — that,  as  to  the  parties  and  those  claiming  as  privies,  and 
all  others  whose  rights  and  liabilities  are  dependent  upon  the  proceedings,  the  return  of 
m titters  material  to  be  returned  is  so  far  conclusive  that  it  cannot  be  contradicted  for 
the  purpose  of  invalidating  the  proceedings  or  defeating  any  right  acquired  under 
them.  And  the  principle,  in  its  application  to  the  return  of  an  extent,  derives  a 
double  support  from  the  record  nature  of  the  title  acquired,  and  the  infinite  mischief 
that  must  result  from  holding  that,  as  such  record  title  of  real  estate,  it  is  open  to  the 
uncertainties  of  parol  proof  in  reference  to  the  acts  and  doings  of  those  whose  pro- 
ceedings are  essential  to  its  validity.'  The  proposition  here  is  to  show  by  parol  that 
the  appraisers  erred  in  their  judgment  as  to  the  value  of  the  estate  set  ofiT.  Upon^  that 
question,  in  the  absence  of  any  proof  of  fraud,  their  judgment  is  conclusive."  Bar- 
ney V.  Leeds,  54  N.  H.  142. 
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parcels  of  land,  but  specially  prayed  that  his  homestead  might  be 
assigned  him  in  a  certain  house  and  lot  in  a  city,  stating  that 
there  was  a  mechanic's  lien  upon  it  for  $500.  The  house  and 
lot  were  valued  by  the  surveyor  at  $2,000.  Objection  being 
made  as  to  the  value,  commissioners  were  appointed,  who  up- 
praised  the  house  and  lot  at  $2,800,  which  appraisal  was  duly 
returned,  filed,  and  approved,  and  no  appeal  was  taken  there- 
from. Thereupon  the  ordinary  made  the  usual  order,  requiring 
that,  if  the  city  lot  should  be  sold  under  legal  process,  the  sum 
of  $2,000  should  be  invested  in  other  property,  and  at  the  same 
time  appointed  a  receiver  to  sell  the  other  real  estate  and  bring 
in  the  proceeds  for  distribution  to  the  creditors.  Before  the 
distribution  was  made,  the  house  and  lot  were  sold,  and  brought 
only  $2,000.  It  was  held  that  the  return  of  the  appraisers 
and  approval  of  the  ordinary  were  conclusive  upon  the  applicant, 
and  that  he  could  not  claim  to  have  any  portion  of  the  fund  raised 
by  the  receiver  used  to  pay  off  the  lien,  and  thus  leave  him  the 
full  $2,000.^  In  North  Carolina  a  defendant  in  an  execution 
whose  homestead  had  been  allotted  to  him  by  appraisers  ap- 
pointed by  the  sheriff,  and  who  had  appealed  to  the  township 
trustees  from  such  allotment  and  afterwards  withdrew  his  appeal, 
expressing  himself  satisfied,  was  precluded,  after  the  sheriff's 
levy  on  the  excess  had  been  returned  into  court,  from  question- 
ing the  allotment  on  the  ground  that  one  of  the  appraisers  had 
man'ied  a  cousin  of  the  plaintiff's  wife.  Such  an  objection  should 
be  made  in  apt  time  to  the  sheriff,  and,  if  disallowed  by  him, 
should  have  been  made  on  appeal  to  the  township  trustees  ;  and, 
if  not  allowed  by  them,  it  ought  to  have  been  taken  advantage 
of,  under  the  terms  of  the  statute,  •*  by  petition,  as  in  other 
special  proceedings."*  In  California  a,  widow  who  had  acqui- 
esced for  eighteen  months  in  an  order  made,  on  her  application, 
by  the  Probate  Couil;,  setting  aside  her  homestead,  was  concluded 
from  afterwards  claiming  a  lot  on  which  she  and  her  husband  had 
formerly  resided,  merely  because  she  had  ascertained  that  there 
were  liens  on  the  lot  first  set  aside.' 

^  Thrasher  v.  Bettis,  68  Qtk.  407. 

«  Chambers  v,  Penland,  74  N.  0.  84a 

*  Holden  v.  Pinney,  6  CaL  284. 
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§  669.    "Further  Proceedings"  after  Homestead  set  off. — 

After  a  homestead  has  been  regularly  set  off  under  the  Ohio 
statute,  ««no  further  proceedings  "  can  be  had  against  it  while 
the  right  to  the  homestead  so  set  off  continues.  The  question 
whether  a  homestead  set  off  under  this  statute  has  since  become 
subject  to  <«  further  proceedings  "  against  it  should  be  first  pre- 
sented to  and  determined  by  the  court  under  whose  process  such 
proceedings  are  sought,  before  the  same  are  had.^ 

§  670.  Allotment  of  Homestead  in  Georgia. — The  manner 
of  proceeding  to  allot  a  debtor's  homestead  in  Georgia  has  been 
spoken  of  in  a  former  chapter.*  Where  land  of  a  debtor  hud 
been  sold  in  that  state  under  a  judgment  foreclosing  a  mortgage, 
or,  as  it  is  expressed  there,  under  a  •'  mortgage  JieH  facidSj**  it 
was  held  error  to  turn  over  the  fund  arising  from  it  to  the  ordi- 
nary, who  had  passed  an  order  allowing  the  debtor  a  homestead, 
without  giving  notice  of  the  application  for  a  homestead  to  the 
mortgageor.'  There  is  no  provision  of  law  in  Georgia  for  pro- 
curing the  allotment  of  a  second  or  supplemental  homestead, 
although  the  one  already  taken  be  of  less  value  than  the  maxi- 
mum allowed  by  law.* 

671 .  Appeal  from  Judgment  of  the  Ordinary.  — Any  person 
aggrieved  by  the  judgment  of  this  officer  is  entitled  to  appeal  to 
the  Superior  Court,  and  the  appeal  brings  up  the  whole  matter 
de  novo.^  Where,  on  the  trial  of  such  an  appeal,  the  proceedings 
show  the  number  of  acres  set  apart,  and  the  contention  is  as  to 
whether  the  whole  exceeds  in  value  the  statutory  limit,  this  ques- 
tion is  submitted  to  a  jury,  whose  loose  discretion  is  thus  substi- 
tuted for  the  judgment  of  a  sworn  officer  of  the  law.  If  they 
believe  from  the  evidence  that  the  homestead,  as  set  apart  by  the 
ordinary,  does  not  exceed  the  statutory  limit,  they  may  find  in 
favor  of  the  homestead ;  or,  if  from  the  evidence  the  jury  con- 
clude that  the  homestead  so  set  apart  does  exceed  such  statutory 

1  Wetz  c.  Beard,  12  Ohio  St  481. 

»  Ante,  i  620. 

»  OoHier  v.  Adkina,  47  Ga.  603. 

*  Pate  V,  Oglethorpe  Fertilizing  Co.,  54  Ga.  516. 

•  Eertland  v.  Davia,  48  Ga.  81S  :  Crawford  v.  Ward,  49  Ga.  48. 
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limit,  they  may  reduce  the  number  of  acres  in  the  allowance  and 
specify  how  much  and  what  part  of  the  land  shall  be  allowed  as 
a  homestead,  so  that  the  same  shall  not  be  of  greater  value  than 
the  amount  limited  by  statute.  If  the  verdict  of  the  jury  is 
against  the  weight  of  the  evidence,  it  will  be  set  aside,^ 

§  672i    Wben   Insolvency   must   appear  —  Proof    of. — The 

Code  of  Georgia  contains  this  provision:  **If  the  debtor  owns 
town  property  exceeding  in  value  the  sum  of  five  hundred  dol- 
lars, and  it  cannot  be  so  divided  as  to  give  his  family  that  amount, 
he  may  give  notice  to  the  officer  levying  thereon,  and  when  the 
proceeds  of  the  sale  are  distributed  the  court  shall  order  five 
hi  ndrcd  dollars  of  the  same  to  be  invested  by  some  proper  per- 
son in  a  home  for  the  family  of  the  debtor,  which  shall  be  exempt 
as  if  laid  off  under  this  law/'  *  This  statute  is  said  to  contem- 
plate that  the  debtor  entitled  to  this  provision  is  insolvent;  and, 
when  such  an  application  is  made,  it  ought  to  appear  that  such  is 
the  fact.  But  the  existence  of  judgments  to  the  amount  of  $2,500 
unsatisfied,  and  a  controversy  over  a  fund  in  couit  amounting  to 
but  $760,  was  held  sufficient  evidence  of  insolvency  to  throw  the 
burden  of  showing  the  contrary  upon  the  party  resisting  the 
application,* 

§  673.  What  will  excuse  Failure  to  levy.  — It  has  been  held 
in  Georgia  that  a  sheriff  has  no  right  to  suspend  a  sale  of  property 
under  ftiial  process  because  the  defendant's  attorney,  on  the  day 
of  sale,  produces  the  defendant's  petition  in  bankruptcy  and 
adjudication,  under  which  the  defendant  claims  the  property  as 
a  part  of  his  homestead  exemption.*  Nor  is  it  a  sufficient  excuse 
for  failing  to  sell  that  the  property  levied  on  had  been  previously 
set  apart  by  the  ordinary  as  a  homestead,  if  it  appears  on  the 
face  of  the  record  that  the  debt  is  older  than  the  homestead  law, 
and,  hence,  privileged.*  But  it  is  a  good  answer  to  a  rule  against 
the  sheriff,  if  the  debt  is  not  superior  to  the  right  of  homestead  ^ 

»  Crawford  v.  Ward,  49  Ga.  40. 
»  Code  Ga.  1873,  }  2044. 

•  Ragland  v,  Moore,  51  Ga.  476. 

•  Wlieeler  v.  Redding,  66  Ga.  88. 

•  Ibid. 
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that  the  premises  sold  had  been  set  apart  as  the  debtor's  home- 
stead by  the  ordinary,  who  had  ordered  the  sheriif  to  pay  the 
proceeds  of  the  sale  over  to  him.*  The  Noith  Carolina  Code  of 
Civil  Procedure  provides*  that  *'  no  officer  shall  be  compelled  to 
perform  any  service  until  his  fees  be  paid  or  tendered."  An 
officer  is  not,  therefore,  compelled  to  lay  off  a  homestead  or 
chiittel  exemption  until  his  fees  are  paid  or  tendered.' 

§  674.  Postponing  Sale.  —  Where  a  sheriff  levied  a  mortgage 
execution  upon  the  land  of  the  defendant,  but,  before  the  sale, 
was  notified  that  the  defendant's  wife  had  had  a  homestead  set 
apart  in  the  same,  and  that  an  appeal  had  been  taken  from  the 
judgment  of  the  ordinary,  allowing  the  homestead,  to  the  Superior 
Court,  the  sheriff  did  not  render  himself  liable  to  rule  by  post- 
poning the  sale  until  the  plaintiff  could  obtain  an  order  of  court 
directing  him  to  sell  the  land,  in  case  the  court  should  find  it  his 
duty  to  do  so.* 

§  675.  Loss  of  Preference  by  Creditors  —  loaches  —  Estop- 
pel.—  If  a  plaintiff  has  recovered  a  valid  judgment,  founded  on 
a  claim  antecedent  to  the  passage  of  the  homestead  law,  creating 
a  lien  which  subsists  unimpaired  when  he  makes  his  levy,  he  does 
not  by  delay  lose  his  right  to  seize  the  homestead  if,  at  the  time 
of  his  levj/y  the  judgment-debtor  has  no  other  property  out  of 
which  the  execution  can  be  satisfied  ;  and  this  notwithstanding 
the  fact  that  after  the  maturity  of  the  claim,  or  during  the  pend- 
ency of  the  plaintiff's  judgment  lien,  the  debtor  had  an  abundance 
of  other  property  for  that  purpose.*  The  lien  acquired  upon  land 
by  the  levy  of  a  justice's  execution,  in  North  Carolina,  is  lost  by 
taking  out  a  new  execution.  Therefore,  if  the  lien  of  the  fii"st 
execution  had  become  fixed  before  the  passage  of  a  homestead 
law,  and  the  new  execution  is  sued  out  after  the  passage  of  such 
law,  the  latter  will  yield  to  the  right  of  homestead.* 

1  Collier  v,  Adkins,  47  Ga.  508. 
«  j  656. 

»  Vannoy  v,  Haymore,  71  K  C.  128 ;  Taylor  v,  Bhyne,  65  N.  C.  530;  Lute  v.  Reilly 
65  N.  C.  20. 

*  Van  Horn  v,  Bradford,  49  Ga.  75. 

*  Denegre  v,  Haun,  14  Iowa,  246. 

*  Martin  v.  Meredith,  71  N.  C.  214. 
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§  676.    Recognition  by  Creditor  of  Homestead  —  Estoppel. 

—  A  creditor  causing  the  real  estate  of  his  debtor  to  be  set  off 
on  execution^  subject  to  a  family  homestead,  is  estopped  to  deuy 
the  validity  of  the  debtor's  theu-existing  homestead  right.^ 

■ 

§  677.  Setting  off  Homestead  in  Case  of  Foreclosure  Sale  — 
In  Illinois.  —  The  statute  of  Illinois  not  having  in  terms  pointed 
out  the  particular  manner  in  which  a  court  of  chancery  shall  pro- 
ceed to  set  off  a  homestead  whei'e  it  becomes  necessary  to  en- 
force a  lien  in  equity  on  the  premises,  it  is  proper  to  adopt  the 
mode  provided  by  the  statute  when  an  officer  holds  an  execution. 
It  is  proper,  in  a  decree  of  sale  upon  foreclosure  of  a  mortgage, 
to  direct  the  master  in  chancery  to  proceed,  according  to  law,  to 
summon  three  householders  as  commissioners,  who  shall,  upon 
oath  administered  to  them  by  such  master,  appraise  the  value  of 
the  premises  in  which  such  homestead  is  claimed,  and,  if  the 
premises  can,  in  their  opinion,  be  divided  without  injury  to  the 
interests  of  the  parties,  to  set  off  so  much  thereof,  including  the 
dwelling-house,  as  shall  be  worth  $1,000,  and  that  the  master 
shall  sell  the  residue  of  said  premises.  In  summoning  such  com- 
missioners the  master  acts  as  an  officer  of  the  court,  for  and  on 
behalf  of  all  the  parties  to  the  proceeding,  and  need  not  consult 
the  owner  of  the  premises  in  selecting  such  commissioners.*  Re- 
ferring to  the  same  subject  the  same  court,  in  an  earlier  case,  says : 
**  Where  the  master  proceeds  to  execute  the  decree,  he  must,  like 
a  sheriff  under  an  execution,  ascertain  whether  the  homestead 
right  exists.  If  so,  he  must  proceed,  in  the  manner  pointed  out 
in  the  statute,  to  make  the  sale  under  the  decree ;  and,  if  he  fail 
to  do  so,  the  defendant  may,  after  the  coming  in  of  the  report, 
enter  his  motion  to  set  aside  the  sale.  Upon  that  motion  the 
court  will  hear  the  evidence  of  the  parties  and  determine  the 
question  of  whether  the  right  exists  ;  and,  if  so,  set  aside  the  sale. 
If  the  master  shall  allow  the  right,  and  make  the  sale  in  accord- 
ance with  the  statute,  and  the  complainant  shall  deny  the  exist- 
ence of  the  right,  he  may,  upon  the  coming  in  of  the  report, 
move  to  set  aside  the  sale,  and  the  court  will  hear  the  evidence 

^  Barnej  v.  Leeds,  61  N.  H.  258. 
*  Cummings  v,  Burleson,  7S  111.  2S1. 
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and  determine  the  question  and  decree  accordingly.  When  the 
right  has  not  been  claimed  before  the  decree  entered,  it  will  be 
treated,  in  the  hands  of  the  master,  like  an  execution  at  law  in 
the  hands  of  the  sheriff."^ 

§  678.  In  California.  —  In  a  suit  in  California  to  foreclose  a 
moiigage  of  land  embracing  the  homestead,  in  which  mortgage 
the  riorht  of  homestead  had  been  released  bv  the  wife,  commis- 
sioners  were  ai)pointed  by  the  court,  with  directions  to  select  and 
set  apart  as  the  homestead,  for  the  use  of  the  wife,  a  portion  of 
the  tract  of  land  mortgaged,  of  the  value  of  $5,000,  in  form  as 
compact  as  possible,  including  the  place  where  the  dwelling-house 
was  situated,  and  to  report  their  action  to  the  court.  The  Su- 
preme Court  characterized  this  proceeding  as  *'  highly  proper." 
*'  We  think,"  said  Field,  J.,  **  the  course  pursued  far  preferable, 
when  it  is  practicable,  to  a  sale  of  the  entire  premises,  with  a 
reservation  of  the  amount  from  the  proceeds.  The  homestead 
should  have  been  set  apart,  however,  for  the  use  of  the  defend- 
ant, and  not  specially  for  the  use  of  the  wife."  *  An  attachment 
issued  against  the  property  of  A,  in  a  suit  to  which  his  wife  was  not 
a  party.  The  wife  afterwards  joined  her  husband  in  a  motion  to 
set  aside  the  sale  made  upon  such  attachment.  This  circum- 
stance did  not  make  the  wife  a  party  to  the  suit,  and  her  appear- 
ance was  disregarded.  It  was  said  that,  if  the  property  in  con- 
troversy was  a  homestead,  this  fact  could  be  established  by  the 
wife  in  the  proper  proceeding.* 

*  Moore  v,  Titmftn,  88  III.  889,  opinion  by  Walker,  J. 
«  Moss  V.  Warner,  10  Cal.  296,  298. 

*  Ghapen  v.  Stephenson,  17  Kan.  617. 
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ARTICLE  I. — Actions  and  Defenses  by  Claimants  op  Homesteads. 

§  680.  BUI  in  Equity  to  protect  Homestead.  —  In  New  Hamp- 
shire a  bill  in  equity  is  the  proper  remedy  for  the  recovery  and 
assignment  of  a  widow's  homestead.*  The  rule  has  been  pushed 
further  in  Nevada.  The  wife  has  such  an  interest  in  the  home- 
stead, under  the  Constitution  of  that  state,  that  she  may  bring  an 
action  for  it  against  the  alienee  of  her  husband  during  her  hus- 
band's life-time.  And  the  court  says  that,  *'  if  the  Constitution 
and  the  law  have  given  her  certain  rights,  the  failure  of  the  Leg- 
islature to  prescribe  the  particular  manner  in  which  she  shall  pro- 
ceed to  enforce  them  cannot  deprive  her  of  those  rights.  •  She 
may  come  into  a  court  of  chancery,  according  to  the  established 
forms  and  usages  of  such  courts,  and  obtain  any  equitable  relief 
to  which  she  is  entitled."  ^  Where  the  homestead  riorht  is  abso- 
lutely  denied,  and  its  actual  enjoyment  seriously  endangered  by 
the  foreclosure  of  what  are  claimed  to  be  purchase-money  mort- 
gages, a  wife  may,  in  Michigan,  maint:un  a  bill  in  equity  for  the 
protection  of  her  homestead  right.  Such  a  bill  is  not  premature 
because  no  execution  has  been  levied  on  the  premises,  and  no 
sale  advertised  under  any  decree.  The  right  is  one  which,  from 
its  nature  and  incidents,  may  well  appeal  to  preventive  remedies.* 

1  Miles  V.  Miles,  46  N.  H.  261 ;  Strachn  v.  Foss,  42  N.  H.  48 ;  Atkinson  v.  Atkin- 
son, 87  N.  H.  484. 

*  Goldman  r.  Clark,  1  Nev.  611.  In  this  case  the  husband  and  wife  joined  as  com- 
plainants in  the  bill. 

•  Comstock  V.  Comstock,  27  Mich.  97.  Where  it  appears  that  the  defendants  lo 
such  a  bill  are  seeking  to  foreclose  a  mortgage  on  the  premises  claimed  as  a  home- 
stead which  is  signed  by  the  husband  alone,  by  suits  to  which  the  wife  is  not  made  a 
party,  on  the  ground  that  it  is  a  purchase-price  mortgage,  it  is  no  defense  to  the  relief 

558 


PETITION   FOR  PARTITION.  §   682 

§  681.  Groundfl  of  Eqnit^  Jurisdiction  —  Cloud  upon  Title 
—  Waste.  —  One  of  the  grounds  on  which  coui-ts  of  equity  fre- 
quently interfere  for  the  protection  of  the  debtor's  homestead  is 
doud  upon  title.  Thus,  where  a  house  constituting  a  part  of  a 
debtor's  homestead  has  been  sold  under  an  execution  against 
him,  although  the  sale  confers  no  title,  yet  it  constitutes  such  a 
cloud  upon  the  debtor's  title  that  equity  will  interfere  to  enjoin 
possession.^  So,  in  order  to  prevent  a  cloud  being  cast  upon  his 
title,  a  court  of  equity  will  enjoin  a  threatened  sale  of  a  debtor's 
homestead.*  Again,  equity  will  interpose  to  protect  the  home- 
stead under  its  jurisdiction  to  restrain  waste.  Thus,  where  the 
house  of  a  debtor,  part  of  his  homestead,  built  upon  leased 
ground,  has  been  sold  under  an  execution  against  him,  and  the 
purchaser  threatened  to  remove  it  from  the  leased  premises,  this 
was. a  proper  case  for  an  injunction.' 

§  682.  Petition  for  Partition.  —  This  is  a  remedy  frequently 
resorted  to  where  land  has  been  sold  voluntarily  or  at  forced  sale, 
subject  to  a  present  right  of  homestead.*  This  remedy  is  granted 
and  regulated  by  statute  in  most  of  the  states,  and,  where  it  is 
not,  courts  of  equity  undoubtedly  have  inherent  jurisdiction  to 
sever  the  interests  of  co-tenants,  in  such  cases,  either  on  the 
application  of  the  owner  of  the  homestead  or  the  owner  of  the 
excess.*  As  already  seen,*  Probate  Courts  are  generally  clothed 
with  this  power  by  statute.^  In  New  Hampshire  a  widow  may 
bring  a  bill  in  equity  for  an  assignment  of  her  homestead,  or  she 

sought  that  the  husband  is  still  entitled  to  redeem  from  the  foreclosure,  and  is  not 
alleged  to  be  unable  to  do  so,  and  that  no  fraud  is  alleged.  Nor  is  it  a  defense  to  a 
bill  by  a  married  woman  to  have  a  homested  right  set  off  to  her  that  her  husband,  at 
the  time  of  the  filing  of  the  bill,  was  providing  her  a  comfortable  home.    Ihid, 

*  Conklin  v,  Foster,  67  HI.  104;  Harrington  v.  Utterback,  57  Mo.  619. 

*  y  ogler  V.  Montgomery,  54  Mo.  577 ;  Tucker  v.  Kenniston,  47  N.  H.  267,  where 
the  subject  is  well  discussed. 

»  Conklin  v,  Foster,  57  HI.  104. 

*  Supra,  {  681. 

»  Barney  V.  Leeds,  51  N.  H.  278,  279;  Horn  v.  Tufts,  89  N".  H.  478;  Atkinson  ». 
Atkinson,  87  N.  H.  484;  Gunnison  v.  Twitchel,  88  N.  H.  62:  Freem.  on  Co-ten.  & 
Par.  l\  428,  428. 

*  Ante,  i  612. 

1  Freem.  on  Co-ten.  &  Par.  {  628. 
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may  resort  to  the  more  familiar  mode  of  obtaining  a  partition 
by  petition,  under  the  statute  relating  to  this  subject,^ 

§  683.  Demand.  —  No  demand  of  a  homestead  is  necessary, 
in  New  Hampshire,  to  enable  a  widow  to  maintain  her  petition 
for  the  assignment  of  homestead  as  against  her  husband's  alienee.' 

§  684.    Settingr  apart  Homestead  by  Oonrt  of  Insolvency.  — 

A  court  of  insolvency,  being  a  court  of  limited  jurisdiction,  has 
no  authority  to  set  apart  the  homestead,  except  that  conferred  by 
express  statute.'  After  the  debtor's  land  has  ceased  to  be  a  part 
of  the  fund  for  the  payment  of  debts,  a  court  of  insolvency  can 
exercise  no  further  jurisdiction  over  it.  Therefore,  after  the 
assignee  in  insolvency  has  sold  and  conveyed  away  the  debtor's 
realty,  subject  to  his  right  of  homestead,  the  court  of  insolvency 
cannot  apportion  the  debtor's  homestead  out  of  such  property ; 
such  a  proceeding  is  wholly  void.  The  proper  proceeding  is  a 
petition  for  partition,  under  the  statute  regulating  that  remedy.* 

§  685.  Ejectment  to  recover  Homestead.  —  Land  dedicated 
as  a  homestead  is  not  subject  to  administration  in  case  of  the 
death  of  its  owner  ;'  and,  on  the  same  principle,  it  does  not  pass 
to  his  assignee  in  bankruptcy,*  nor  to  an  assignee  under  a  state 
insolvent  law.  It  follows  that  the  mere  fact  that  a  person  has 
made  an  application  to  be  discharged  from  his  debts  under  such 
a  law,  and  that  an  assignee  has  been  appointed  to  take  charge  of 
his  estate,  will  not  prevent  him  from  maintaining  ejectment  to 
recover  his  homestead  from  one  who  is  wrongfully  in  possession 
of  it.^ 

§  686.    Bigrlit  of  Homestead  a  Defense  in  Ejectment. — In 

*  Atkinson  v.  Atkinson,  87  N.  H.  487;  s,  e.,  40  N.  H.  252. 
«  Ibid.,  249. 

*  Woodward  v.  Lincoln,  9  Allen,  240 ;  Silloway  v.  Brown,  12  Allen,  84. 

*  SillowRy  V,  Brown,  supra* 
B  Ante,  i  646. 

*  U.  S.  Bankrupt  Act,  {  14;  14  U.  S.  Stat  622;  Bev.  SUt,  {  6045;  Frank's  Bank- 
rupt Law,  87. 

1  Moore  v.  Morrow,  28  CaL  561. 
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Illinois  the  broad  doctrine  is  laid  dow^n  that  the  right  of  home- 
stead may  be  set  up  in  any  action  in  which  it  is  sought  to  deprive 
the  husband  and  wife  of  it.^  This  is,  no  doubt,  the  general  rule. 
Thus,  in  Arkansas  it  is  a  good  defense  to  a  possessory  action 
under  the  Code  for  the  recovery  of  land  bought  by  the  plaintiff 
at  an  execution  sale.'  So,  if  premises  occupied  as  a  homestead 
are  sold  at  sheriff's  sale  under  a  general  judgment  against  the 
owner,  founded  on  a  demand  not  taking  precedence  of  the  home- 
stead right,  he  and  his  wife  may  set  up  their  right  of  homestead 
as  a  defense  to  an  action  of  ejectment  brought  by  the  purchaser.* 
Moreover,  where  the  homestead  premises  have  been  sold  under  a 
deed  of  trust  in  which  the  right  of  homestead  has  not  been  re- 
leased by  the  wife  as  required  by  statute,*  nothing  is  required 
of  the  husband  and  wife  but  to  remain  passive  until  ejectment 
brought,  and  then  asseii;  their  right  of  homestead  as  a  defense.^ 
But  in  such  an  action  the  defense  of  homestead  can  only  be  in- 
terposed as  to  so  much  of  the  premises  embraced  in  the  deed  of 
trust  through  which  the  plaintiff  claims  as  constitutes  the  home- 
stead in  fact ;  as  to  any  separate  tract  or  lot,  the  jury  may  find  a 
verdict  of  guilty,  and  judgment  for  the  plaintiff  may  be  entered 
thereon.*    In  such  a  case  in  Mississippi  the  purchaser  recovers 

»  Pardee  v.  Lindley,  81  HI.  174. 

*  Hughes  V,  Watt,  26  Ark.  228. 

>  Williams  o.  Young,  17  Cal.  408.  In  most  of  the  states  this  proposition  seems  to 
have  heen  acquiesced  in  without  contest. 

*  Stat  HI,  1867-8,  pp.  686-7. 

»  Pardee  t>.  Lindley,  81  HI.  174,  187;  Patterson  v,  Kreig,  29  HI.  518. 

*  Pardee  v,  Lindley,  supra ;  McDonald  v.  Badger,  28  GaL  898,  400.  In  this  case 
the  single  point  here  under  discussion  was  raised  and  argued  on  a  petition  for  rehear- 
ing. In  giving  judgment  on  this  application,  Crocker,  J.,  said:  ''It  is  contended  that 
as  the  homestead  declaration  covers  the  whole  property,  including  both  lots,  there- 
fore, even  though  the  value  exceeds  $5,000,  the  excess  cannot  be  recovered  in  eject- 
ment ;  that  it  was  not  liable  to  forced  sale  on  execution.  Several  decisions  of  this 
court  are  cited  which  sustain  the  principle  that  a  judgment  is  no  lien  upon  the  home- 
stead, and  that  the  same  cannot  be  sold  on  execution.  4  Gal.  28 ;  16  Gal.  181,  213 ; 
17  Gal.  408.  In  another  case  cited,  that  of  Gary  v,  Eastabrook  (6  Gal.  457),  it  was 
held  that,  where  the  homestead  claimed  by  the  defendant  in  execution  had  been  ascer- 
tained by  appraisement  to  exceed  $5,000,  a  sale  thereof  should  not  be  made  by  the 
sheriff  under  execution  until  an  exact  appraisement  of  the  value  of  the  premises  is 
obtained,  so  that  he  could  sell  and  convey  a  definite  undivided  interest  therein;  that 
is,  to  illustrate,  if  the  homestead  should  be  found  to  be  worth  $10,000,  then,  as  the  un- 
divided one-half  only  would  be  exempt  under  the  homestead  law,  he  could  then  pro- 
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the  excess  over  160  acres  **as  located  and  defined  by  the  stat- 
ute ;  "  he  and  the  debtor  become  tenants  in  common,  and  it  seems 
that  his  action  of  ejectment  does  no  more  than  establish  his  right 
to  partition.^  And  this  appears  to  be  the  rule  in  Massachusetts  in 
case  of  recovery  in  a  writ  of  entry.*  But  the  remedy  to  which 
the  purchaser  of  the  excess  above  the  right  of  homestead  is  enti- 
tled, where  the  homestead  is  of  greater  value  than  the  limit  pre- 
scribed by  the  statute,  cannot  be  asserted  in  this  form  of  action.' 
This  is  obvious — there  must  be  a  sale  for  partition  if  the  statute 
provides  for  such  relief;  otherwise,  according  to  some  cases, 
there  is  no  remedy;*  according  to  others,  relief  may  be  had  in 
equity.* 

§  687.  And  in  Writ  of  Entry.  —  In  Massachusetts  and  New 
Hampshire  several  cases  have  been  reported  where  the  purchaser 
of  land  at  execution  sale  has  brought  a  writ  of  entry  for  possession. 
It  is  there  held  that  a  homestead  right  is  such  a  freehold  right  as 
will  avail  the  tenant  in  defense  of  such  a  suit.*  In  Massachusetts, 
if  the  homestead  extend  over  the  entire  premises  sued  for,  and 
require  the  whole  value  to  satisfy  it,  then  the  action  will  be 
defeated.^  But  if  it  fall  short  of  this,  either  in  value  or  extent, 
and  there  is  no  disclaimer  as  to  the  residue,  the  demandant  is  en- 
titled to  recover,  but  his  judgment  is  limited  to  the  excess  above 
the  tenant's  homestead.^    The  purchaser  at  sheri^'s  sale  being 

oeed  to  sell  and  convey  the  other  undivided  half  not  exempt  This  rule  proper!/ 
applies  to  a  case  of  a  single  lot  or  tract  of  land  on  which  the  dwelling  of  the  dehtor 
stands,  but  it  is  not  necessary  to  take  that  course  where  the  homestead  covers  two  or 
more  lots,  on  only  one  of  which  is  the  dwelling  of  the  debtor." 

>  Letchford  v,  Gary,  62  Miss.  791. 

«  Infra,  {  687. 

»  Ibid. ;  Cook  v,  McChristian,  4  Cal.  28 ;  Dyer  v.  Day,  61  HI.  886. 

*  Beecher  v.  Baldy,  7  Mich.  488 ;  Helfenstein  v.  Cave,  8  Iowa,  287. 
»  Dyer  r.  Day,  61  Dl.  886. 

*  Silloway  o.  Brown,  12  AUen,  80;  Swan  v,  Stephens,  99  Mass.  10;  Fogg  v.  Fogg, 
40  N.  H.  282. 

^  Parks  V.  Reilly,  6  Allen,  77 ;  Swan  v.  Stephens,  supra. 

^  Swan  V.  Stephens,  supra.  This  conclusion  follows  from  the  terms  of  the  statute  of 
Massachusetts  relating  to  the  writ  of  entry,  which  provides  that  "  the  demandant  may 
recover  any  specific  part  of  the  premises,  or  any  undivided  portion  thereof^  to  which 
he  proves  a  sufficient  title,  though  such  part  or  portion  is  less  than  is  demanded  in  the 
writ"    Gen  Stat,  ch.  184,  {  10. 
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the  general  owner,  entitled  to  possession  of  the  whole,  except  so 
far  as  the  tenant's  special  title  (of  homestead)  may  exclude  him, 
it  follows  that,  if  the  tenant  seeks  to  establish  an  exclusive  right 
to  any  part  of  the  premises  as  his  homestead,  the  burden  is  upon 
him  to  show  that  that  limited  right  is  sufficient  to  cover  the  entire 
parcel  so  claimed.^  But  in  New  Hampshire  the  defense  of 
homestead  is,  in  some  cases,  a  complete  bar ;  for  there  an  extent 
is  not  held  void  as  to  the  homestead  and  good  as  to  the  rever- 
sionary interest,  but,  if  the  debtor  has  a  right  of  homestead  in  the 
land  taken  in  such  an  extent,  the  extent  is  wholly  void.*  But 
while  the  creditor  cannot  take,  under  his  extent,  the  reversionary 
interest  of  the  debtor,  which  will  accrue  after  the  termination  of 
the  debtor's  right  to  occupy  as  a  homestead,  he  may  take  the 
present  excess  over  the  statutory  value  of  the  homestead  reserva- 
tion. In  other  words,  he  may  extend  his  execution  upon  the 
premises,  **  subject  to  a  family  homestead ;  "  *  and,  where  this  is 
done,  the  tenant  can  make  no  defense  to  a  writ  of  entry,  since 
the  demandant  in  this  writ  does  not  recover  the  exclusive  posses- 
sion, but  only  an  undivided  interest,  entitling  him  to  partition.* 
The  resulting  rule  is  stated  thus :  <*  The  right  of  homestead,  be- 
fore the  same  has  been  set  out,  is  not  such  an  estate  in  land  — 
such  a  subsisting  legal  title  or  interest  —  as  will  bar  a  writ  of 
entry."  *  The  precise  object,  then,  of  resorting  to  the  writ  of 
entry  in  such,  a  situation  is  not  seen.  It  does  no  more  than 
establish  the  demandant's  right  to  a  partition — a  right,  it  would 
seem,  which  he  may  claim  without  resorting  to  this  intermediate 
litigation.*  If  this  conjecture  is  correct,  the  Supreme  Court  of 
Mississippi,  in  giving  the  same  effect  to  the  action  of  ejectment/ 
has  ingrafted  an  anomaly  upon  the  law  of  that  state  which  will 
not  flourish  well  in  such  a  soil. 

Swan  V.  Stephens,  99  Mass.  10. 

«  Fogg  V.  Fogg,  40  N.  H.  289 ;  Tucker  v,  Kehniston,  47  N.  H.  268 ;  recognized  in 
Barney  r.  Leeds,  51  N.  H.  268;  anU,  {  635. 

«  Barney  v,  Leeds,  51  N.  H.  270. 

*  Ibid,,  278 ;  ante,  {  630;  Castle  v.  Palmer,  6  Allen,  401 ;  Doyle  v.  Coburn,  6  Allen,  71. 

&  Foss  9.  Strachn,  42  N.  H.  42;  Silloway  v.  Brown,  12  Allen,  80;  Barney  v,  Leeds, 
supra, 

«  Ante,  I  631. 

»  Letchford  v.  Gary  52  Miss.  791. 
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ARTICLE  II. — Parties  and  Pleading. 

§  690.  Independent  Bights  of  Wife. — The  husband  being 
the  head  of  a  family,  the  presumption  is  that  he  acts  for  their 
benefit  when  he  acquires  or  perfects  title  to  the  homestead,  and 
that  any  outstanding  title  which  he  may  purchase  was  paramount 
to  that  under  which  he  previously  held  possession.  But  the  wife 
is  not  estopped  thereby  from  showing  that  the  outstanding  title 
thus  purchased  from  the  husband  was  not  paramount  to  the  one 
they  had  already  held,  so  as  to  protect  the  homestead  right  from 
disturbance  under  a  judgment  for  the  purchase  price  of  such 
outstanding  title.^  This  clearly  overrules  the  rule  thus  stated  in 
an  earlier  case  in  the  same  state:  "The  wife,  while  the  hus- 
band is  living,  cannot  claim  the  benefit  of  the  statute  exempting 
homesteads  from  forced  sale  against  the  husband.  It  is  for  him, 
while  living,  to  claim,  if  he  chooses,  the  benefit  of  the  statute ; 
and,  if  he  does  not,  the  wife  cannot  enforce  the  exemption."* 
In  Iowa,  under  an  early  statute  not  accessible  to  us,  the  view 
was  taken  that  the  wife  could  not  assert  an  independent  right  in 
the  homestead ;  that  the  most  that  could  be  accorded  to  her 
would  be  the  right  to  defend  the  homestead,  if  he  did  not,  or, 
possibly,  to  show  that  she  had  supplied  his  omission  by  doing 
some  act  which  he  had  neglected.  But  the  court  thought  that,  if 
she  could  not  assume  one  or  the  other  of  these  grounds,  there 
was  no  reason  for  her  becoming  a  party.'  But,  with  reference 
to  the  right  of  homestead  as  it  exists  in  that  state  under  the 
present  Code,  the  same  court  has  said  :  **  The  right  of  the  wife 
to  the  homestead  of  the  husband  and  her  interest  in  it  are  pres- 
ent, fixed,  and  substantial ;  they  are  not  merely  possible,  re- 
mote, or  contingent.  Her  rights  and  interests  are  in  possession 
and  enjoyment,  and  not  merely  in  expectancy  or  dependent. 
The  hu6band  and  wife  are,  as  to  the  homestead,  practically  joint 
tenants,  subject  to  certain  limitations  for  the  benefit  of  the  chil- 
dren, etc.  The  husband  cannot  alienate  the  homestead,  nor  even 
his  own  interest  in  it,  except  the  wife  concur  in  signing  the  con- 

1  Cassell  V.  Ross,  88  HI.  245. 
»  Getzler  w.  Saroni,  18  HI.  518. 
*  Helfenstein  v.  Cave,  8  Iowa,  295. 
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veyance.  Can  it  be  said  that  she  has  no  *  interest'  in  that  the 
present  possession  of  which  she  enjoys,  the  title  to  which  cannot 
be  imparted  without  her  consent,  and  the  alienation  of  which  can 
only  be  done  by  her  joining  in  the  conveyance?  The  nature  of 
the  wife's  interest  in  the  homestead  is  such,  as  the  decisions  show,^ 
that  it  is  not  in  general  liable  to  be  affected  or  concluded  by  the 
omission,  neglect,  or  default  of  the  husband."  ' 

§  691.    May  redeem  from  Tax  Sale  after  Discoyertnre. — 

The  Supreme  Court  of  Iowa  therefore  holds  that  the  interest  of 
the  wife  in  the  homestead  is  the  **  real  property  of  a  married 
woman,"  within  the  meaning  of  a  statute*  which  permitted  the 
redemption  of  such  property  from  a  sale  made  for  the  payment 
of  delinquent  taxes  at  any  time  within  one  year  after  the  dis- 
ability of  coverture  was  removed.* 

§  692.  Or  perform  Husband's  executory  Contract  of  Pur- 
chase.—  Moreover,  if  the  husband  has  entered  into  an  executory 
contract  for  the  purchase  of  laud,  and  the  land  has  been  occupied 
by  himself  and  wife  as  their  homestead,  and  the  husband  after- 
wards alienates  his  interest  in  such  homestead  without  the  con- 
sent of  the  wife,  the  wife  may  perform  the  contract  of  purchase, 
and  may  maintain  a  bill  in  equity  to  compel  its  specific  perform- 
ance. The  reasons  leading  to  this  conclusion  are  thus  given : 
**  Equity  sometimes,  to  promote  the  ends  of  justice,  considers 
that  as  done  which  the  parties  have  agreed  to  do.  Where  a  party 
is  in  possession  of  laud  under  a  contract  to  purchase,  it  treats 
the  vendor  as  trustee  of  the  title  to  the  land  for  the  vendee,  and 
the  latter  as  a  trustee  of  the  purchase-money  for  the  vendor,  and, 
following  the  law,  gives  the  same  effect  to  the  equitable  estate 
thus  erected  that  the  law  gives  to  the  legal  estate.  Hence  the 
vendee's  equitable  estate,  on  his  death,  in  equity  goes  to  his  heirs 
or  devisees.  By  a  parity  of  reasoning,  equity  will  protect  it 
against  the  alienation  of  the  husband  without  the  wife  joining 
with  him,  when  the  land  is  in  the  occupation  of  the  husband  as  a 

1  See  1  Am.  Law  Beg.  (n.  s.)  709. 

'  Adams  v.  Beale,  19  Iowa,  67,  opinion  by  Cole,  J. 

»  Rev.  1860,  i  779. 

*  Adams  v.  Beale,  19  Iowa,  61 ;  compare  Myers  v,  Copeland,  20  Iowa,  22. 
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homestead ;  and  the  wife  of  a  husband  who  refuses  or  neglects 
to  perform  his  contruct  should  be  permitted  to  do  it  for  him,  to 
save  her  interest  in  the  homestead,  as  she  may  redeem  a  mort- 
gage to  save  her  right  of  dower  in  an  equity  of  redemption."* 

§  693.  Whether  Wife  can  sue  alone.  —  In  those  states  where 
the  homestead  is  regarded  as  a  joint  estate  of  husband  and  wife, 
with  the  right  of  survivorship,  it  is  a  resulting  doctrine  that  the 
wife  cannot  sue  alone  to  recover  the  homestead,  but  that  both 
must  join  in  the  action.'  But  this  defect  of  pai-ties  must  be 
taken  advantage  of  by  demurrer,  or  it  will  be  treated  as  waived.' 
Neither  can  the  husband  individttally  assert  a  nght  of  homestead ; 
the  wife  must  join.*  In  a  later  case  the  California  court  went 
further,  and,  denying  the  rule  of  the  earlier  cases  in  that  state, 
that  the  homestead  is  an  estate  of  joint  tenancy,  nevertheless 
held  that  the  wife  could  not,  in  her  own  name,  sue  in  ejectment 
to  recover  premises  alienated  and  abandoned  by  her  husband 
without  her  consent,  making  hira  a  paily  defendant.  The  rea- 
sons given  by  Field,  C.  J.,  in  support  of  this  conclusion  are 
very  forcible :  ••  The  plaintiff  seeks  to  recover  the  possession  of 
premises  formerly  occupied  by  herself  and  husband  as  a  home- 
stead, and  bases  her  action  upon  the  alleged  invalidity  of  the 
conveyance  of  her  husband  to  one  of  the  defendants,  made  with- 
out her  signature.  The  suit  is  brought  in  her  individual  name, 
the  husband  having  refused,  upon  application,  to  join  as  plaintiflT. 
He  is,  accordingly,  made  a  defendant,  such  refusal  being  alleged 
as  the  rejison  of  this  mode  of  proceeding.  The  demurrer  to  the 
complaint  was  sustained,  and,  in  our  judgment,  properly.  The 
statute  confers  upon  the  wife  no  right  to  the  homestead  inde- 
pendent of  the  husband,  which  she  can  enforce  against  his  con- 
sent. It  affords  protection  to  him,  and  only  through  him  to  the 
wife  and  children.  It  does  not  purport  to  interfere  with  the 
natural  dependence  of  the  latter  upon  the  former.  She  is  bound 
by  lier  marital  obligations  to  live  with  him,  and  when  he  changes 

^  McEee  v.  Wilcox,  11  Micb.  861»  opinion  by  Manning,  J. 

*  Poole  V,  Gerrard,  6  Oal.  71 ;  Dunn  v,  Tozer,  10  Cal.  170. 

*  Dunn  V.  Tozer,  supra, 

*  Cook  V,  Klink,  8  Cal.  368. 
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his  place  of  residence  she  must  accompany  him.  There  is  no 
obligation  resting  upon  him  to  permanently  occupy  the  same 
place  ;  indeed,  the  highest  interest  of  himself  and  family  —  their 
health  and  maintenance,  and  the  proper  education  of  his  children 
—  may  require  a  relinquishment  of  the  homestead.  As  by  his 
act  the  premises  were  originally  impressed  with  the  character  of  a 
homestead,  so  by  his  act  they  may  be  abandoned  as  such.  The 
wife,  from  the  nature  of  her  dependent  relation  to  her  husband  — 
a  relation  not  only  essential  to  the  peace  and  happiness  of  the 
family  itself,  but  to  the  well-being  of  society  —  must  abide  the 
consequences  of  such  abandonment.  So  long  as  the  premises 
retain  the  character  of  homestead,  the  conveyance  of  the  hus- 
band without  the  signature  and  acknowledgment  of  the  wife 
is  invalid  so  as  to  entitle  the  gi'antee  to  their  possession,  but  no 
longer.  It  is  around  the  actual,  not  the  former,  homestead  of 
the  head  of  the  family  that  the  law  throws  its  protection.  If, 
then,  the  premises  in  controversy  were  in  fact  abandoned,  with 
no  intention  on  the  part  of  the  head  of  the  family  to  reoccupy 
them  as  a  homestead,  at  the  date  of  the  conveyance  the  entire 
estate  passed  to  the  grantee  absolutely.  But  if  not  thus  aban- 
doned—  if  the  removal  were  temporary  in  its  nature,  made  for  a 
specific  purpose,  for  the  repair  or  reconstruction  of  the  building 
which  had  fallen  — the  premises  remained  subject  to  fiis  right  to 
claim  their  enjoyment  and  use  as  such  homestead.  The  asser- 
tion of  this  right  does  not  rest  with  the  wife.  If  in  this  case 
the  plaintiff  were  to  recover,  it  could  only  result  in  placing  the 
possession  in  the  husband.  He  could  immediately  remove,  and 
the  wife  would  be  obliged  to  follow  him.  The  possession  could 
not,  therefore,  be  retained  without  his  consent,  and,  hence,  no 
recovery  could  be  had  without  his  cooperation  in  obtaining  it."^ 

§  694.  Continued.  —  In  Michigan,  where  the  rights  of  the 
wife  in  her  homestead  are  endangered  by  the  foreclosure  of  an 
alleged  purchase-money  mortgage,  in  the  execution  of  which  she 
did  not  join,  she  may,  by  force  of  statute,  sue  alone  in  equity 
for  the  protection  of  her  homestead  right.'    In  Mississippi,  under 

J  Guiod  V,  Guiod,  14  Cal.  607,  opinion  by  Field,  C.  J. 

*  Comstock  V.  Comstock,  27  Mich.  98;  Oomp.  Laws  Mich.  1871,  {  4B05. 
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a  statute  which  does  not  restrain  the  alienation  of  the  homestead 
by  the  husband,  but,  upon  his  death,  provides  that  it  shall  pass 
to  his  widow  and  children,  the  wife  has  not,  during  the  life  of 
the  husband,  such  an  interest  in  the  homestead  as  will  authorize 
her  to  sue  in  equity  for  its  protection.^  In  Louisiana,  under  a 
similar  statute  of  homestead,  where  the  husband  had  removed 
from  the  state,  leaving  his  wife  behind,  and  there  were  no  chil- 
dren, it  was  held  that  the  wife  could  not  maintain  a  suit  to  enjoin 
a  sale  of  premises  the  title  to  which  was  in  him,  on  the  gi'ound 
that  such  premises  constituted  the  family  homestead.  The  court 
held  that  the  husband  alone  could  sue ;  that  the  wife  had  no 
authority  to  act  for  or  bind  him,  and  could  do  nothing  without 
showing  a  right  personal  to  herself.*  In  Texas  the  wife  may  sue 
alone  for  the  protection  of  the  homestead,  where  the  husband  is 
absent  and  refuses  to  join  in  the  suit.*  In  Kelley  v.  Whitmore  a 
wife  brought  suit  to  enjoin  the  sale  of  her  homestead  under  a 
mortgage,  alleging  that  her  husband  was  absent  from  the  state 
and  refused  to  join  in  the  suit,  making  him  a  defendant,  and 
asking  that  he  be  served  by  publication.  The  court  below  dis- 
solved the  injunction,  and  refused  to  allow  the  bill  to  stand  over 
as  an  original  suit,  on  the  ground  that  there  were  not  proper 
parties  to  the  bill.  The  Supreme  Court  held  that  the  wife  might 
well  sue  alone,  and  that  her  bill  should  stand  over  for  hearing.* 
But  in  Murphy  v.  CoflTey  a  married  woman  brought  suit  in  her 
own  name,  in  the  District  Court,  alleging  that  her  husband  had 
sold  and  conveyed  their  homestead  to  the  defendant,  in  disregard 


1  Thorns  V.  Thorns,  45  Miss.  272. 

*  MaUon  v.  Gates,  26  La.  An.  610. 

*  Kelley  v.  Whitmore,  41  Texas,  647.  The  court,  per  Gk)uld,  J.,  says:  ''The  case 
of  Murphy  v,  Coffey,  88  Texas,  609,  is  cited  hy  the  appellee.  That  case  asserts  the 
general  proposition  that  the  wife  cannot  maintain  a  suit  in  her  own  name  in  regard  to 
community  property,  her  husband  not  being  a  party,  but  has  no  reference  to  well- 
established  exceptions  to  that  rule.  That  there  are  cases  where  the  wife,  being  aban- 
doned by  the  husband,  has  power  to  manage  and  control  tiie  community  property, 
and,  of  necessity,  to  enforce  her  rights  by  suit,  is  certainly  tiie  settled  law  in  this 
state.  Fullerton  v.  Doyle,  18  Texas,  14;  Wright  v.  Hays,  10  Texas,  182.  So,  then, 
in  cases  where,  in  consequence  of  the  wrongful  acts  of  her  husband,  she  is  forced  to 
fue  a  third  party,  she  may  sue  alone,  or  make  her  husband  defendant.  0*Brien  v. 
Hilbum,  9  Texas,  290." 

*  Kelley  v.  Whitmore,  auprct, 
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of  her  express  wishes  and  protests,  made  at  the  time  to  her  hus- 
band and  the  defendant,  and  that  her  husband  refused  to  institute 
suit  to  recover  it ;  wherefore  she  prayed  leave  to  prosecute  the 
suit  without  joining  her  husband,  and  that  the  homestead  be 
adjudged  to  her.  The  court  held  that  the  suit  could  not  be  main- 
tained by  the  plaintiff,  although,  if  her  allegations  were  true,  her 
husband  might  recover  the  homestead  from  his  vendee,  notwith- 
standing his  conveyance.^  The  former  case  undoubtedly  over- 
rules the  latter,  notwithstanding  the  language  of  Gould,  J., 
quoted  in  the  note. 

§  695.  When  Is  the  Wife  a  necessary  Party? — Before  this 
question  can  be  answered  it  is  necessary  to  consider  what  is 
meant  by  the  term  "necessary  party.'*  Do  we  understand  by 
this  term  a  party  whose  presence  is  necessaiy  in  order  that  the 
decree  may  have  any  effect  whatever,  or  one  who  must  be  joined 
in  order  that  the  decree  may  conclude  his  rights?  The  term,  as 
ordinarily  used  by  courts  of  equity,  imports  a  party  without 
whose  presence  the  chancellor  will  not  proceed  to  a  decree, 
either  (1)  because  the  decree  would  work  an  injury  to  the  party 
himself,  as,  for  instance,  by  driving  him  to  a  separate  litigation ; 
or  (2)  because  it  would  work  an  injury  to  parties  before  the 
court,  by  reason  of  not  being  conclusive  as  to  such  absent  party, 
thus  driving  those  parties  to  a  separate  litigation.'  In  no  case 
would  the  decree  be  conclusive  as  to  the  rights  of  such  absent 
**  necessary  party,"  and  in  some  cases,  on  account  of  his  absence, 
it  might  not  be  conclusive  as  to  the  rights  of  any  one.  Since, 
then,  the  wife  has,  in  nearly  all  the  states,  a  substantive  interest 
or  estate  in  the  homestead,  of  which  she  cannot  be  deprived  by 
the  sole  act  or  default  of  her  husband,*  it  follows  that,  to  any 
proceeding  directly  affecting  such  right,  she  is  a  necessary  party, 
in  order  to  save  the  rights  of  the  complainant  or  her  own.*    It 


«  Murphy  v.  CofTey,  88  Texas,  508. 
«  See  Story's  Eq.  PI.,  J{  72,  77,  186. 
»  AnU,  H  42,  470. 

«  Cassell  V,  Boss,  88  HI.  246 ;  Oark  v.  Shannon,  1  Key.  572 ;  Sai^ant  v.  Wilson,  5 
CaL  507 ;  Moss  ».  Warner,  10  Cal.  297. 
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seems,  therefore,  that  a  case  iu  Iowa  which  holds  that  although 
the  wife  is  not  a  *«  necessary  party  '*  to  a  proceeding  affecting  the 
homestead,  yet  she  will  not,  when  not  made  a  party,  be  concluded 
by  a  decree  foreclosing  a  mortgage  thereon,  if  she  can  make  it 
afterwards  appear  that  the  mortgage  was  not  executed  so  as  to 
pass  her  rights,^  proceeds  upon  a  partial  understanding  of  the 
meaning  of  the  term ;  since  this  very  statement  of  doctrine 
shows  that  the  wife  is  a  necessary  party  in  such  cases,  in  order 
that  complete  justice  may  be  done  and  subsequent  litigation  pre- 
vented. She  is  not,  however,  within  the  meaning  of  this  case, 
a  •'  necessary  party  "  in  the  sense  that,  by  reason  of  her  absence, 
the  decree  falls  wholly  to  the  ground.  But  she  is  necessary  in 
this  sense,  according  to  the  doctrine  of  a  number  of  early  cases 
in  California.  The  distinctioa  between  the  doctrine  in  these  two 
states  may  be  illustrated  thus :  Under  the  Iowa  rule,  if  the  wife 
had,  after  the  decree,  died  without  leaving  issue  capable  of  claim- 
ing the  homestead,  the  decree  would  have  concluded  all  rights  of 
the  husband ;  but  it  would  not  have  been  so  in  California.*  There 
such  a  decree  is  void  as  to  all  persons  and  for  all  purposes.  If 
the  husband  has  sold  the  homestead  for  a  valuable  considera- 
tion, his  wife  joining  in  a  release  of  the  homestead  interest,  he 
cannot  defend  an  action  of  ejectment  brought  against  him 
,  by  the  purchaser,  on  the  ground  that  his  wife  was  induced  by 
his  fraud  to  sign  the  deed,  supposing  it  to  be  a  mortgage.  **  If 
her  homestead  rights  are  to  be  prejudiced,  she  can  file  her  bill  in 
chancery,  and  the  court  can  give  her  such  protection  as  the  equity 
of  her  case  may  require.  *  *  ♦  Her  remedy  must  be  sought 
in  a  proceeding  to  which  she  is  herself  a  party,  and  in  which  the 
relief  can  be  adjusted  on  equitable  grounds.'  '* 

§  696.  Continued.  —  On  the  other  hand,  to  any  proceeding  in 
which  the  right  of  homestead  is  not  available  as  a  defense,  as  a 
bill  to  foreclose  a  mortgage  given  for  purchaae^money ^^  it  is  ob- 

1  Larson  v.  Reynolds,  18  Iowa,  679. 

*  Revalk  v,  Knemer,  8  Cal.  66. 

*  Dyer  v.  Day,  61  Dl.  886,  opinion  by  Lawrence,  0.  J. 
^  Ante,  {  849  et  seq, 

570 


ILLUSTRATIONS.  §  697 

yious  that  the  wife  is  not,  on  account  of  the  fact  that  the  locus  in 
quo  constitutes  the  family  homestead,  a  necessary  party .^ 

§  697.  Illustrations.  —  Upon  a  bill  filed  to  protect  the  home- 
stead from  sale  for  the  price  agreed  to  be  paid  by  the  husband 
for  an  outstanding  title  to  the  premises,  the  wife  is  a  necessaiy 
party,  to  the  end  that  her  rights,  as  involved  in  the  question 
whether  such  outstanding  title  was  paramount  to  that  under 
which  the  land  was  previously  held,  may  be  determined.'  In  a 
case  in  [Nevada  the  view  is  expressed  that  when  it  appears  by 
the  pleadings  in  a  case  that  the  property  in  controversy  is  claimed 
as  a  homestead,  and  such  facts  are  stated  as  show  a  probable 
ground  for  such  claim,  the  court  should  not  proceed  with  the 
trial  of  the  case  until  the  wife  is  brought  into  court,  so  that  the 
decree  may  conclude  all  parties.'  But  whether,  if  the  wife  be  not 
brought  in,  the  husband  alone  may  set  up  the  invalidity  of  his 
own  deed,  in  which  the  wife  has  not  joined  releasing  homestead, 
and  what  would  be  the  effect  of  the  appearance  and  disclaimer  of 
the  wife,  the  court  do  not  decide.^  In  California  it  is  held  in  one 
case  that,  in  an  action  to  foreclose  a  moi*tgage  upon  property 
which  embraces  the  homestead,  the  wife  is  a  necessary  party 
to  a  full  adjustment  of  the  controversy,  and  should  be  allowed  to 
intervene.  **This  right,"  said  the  court,  "belongs  to  her  by 
the  statute  of  this  state,  as  well  as  the  universal  practice  of  courts 
of  equity.'*  •  In  a  later  case  it  is  said  :  **  The  wife  is  a  proper 
party  defendant  in  a  suit  to  foreclose  a  mortgage  executed  on 
premises  claimed  as  a  homestead.  If  not  made  such  paity, 
she  may  intervene,  or,  by  permission  of  the  court,  be  allowed  to 
file  a  separate  answer,  the  plaintiff  having  the  liberty  to  amend 
his  complaint  if  any  matters  are  set  up  in  the  answer  which  he 
might  wish  to  anticipate  by  further  allegations."  *    In  an  early 

^  Ampblett  v.  Hibbard,  29  Micb.  298.  Tbe  same  doctrine  baa  been  applied  wbere 
the  supposed  rigbt  of  tbe  wife  was  dower.  Bunting  v.  Foy,  66  N.  C.  198.  See  Mills 
V.  Van  Voorbies,  20  N.  Y.  412.  ^ 

s  Cassell  v.  Boss,  88  HI.  246. 

*  Clark  V.  Sbannon,  1  Nev.  672. 

*  Jhid. 

*  Sargeant  v.  Wilson,  6  Gal.  607. 

*  Moss  0.  Warner,  10  Cal.  297,  opinion  by  Field,  J. 
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case  in  Michigan  a  husband  conveyed  certain  premises  without 
his  wife's  signature.  A  judgment-creditor  of  his  levied  upon  the 
premises  and  filed  a  bill  in  aid  of  his  execution,  attacking  the 
conveyance  as  fraudulent.  The  defendant  contended  that,  as  the 
wife  did  not  join  in  the  conveyance,  the  deed  was  void  under  the 
homestead  law  of  1848,  and  that  she  was  entitled  to  be  protected 
in  the  enjoyment  of  forty  acres  of  land  under  that  law.  But  it 
was  held  that,  if  she  had  any  equitable  interest  in  the  premises 
under  the  homestead  law,  it  could  not  be  adjudicated  in  that  suit, 
but  that  she  must  join  her  husband  in  a  crosa-biUy  and  so  bring 
her  claim  before  the  court.* 

§  698.  Wife,  how  far  a  necessary  Parly  in  Iowa.  — The  Iowa 
cases  exhibit  some  confusion  on  this  question.  The  coui*t  started 
out,  in  an  action  of  ejectment  to  recover  land  by  one  who  had 
purchased  it  at  execution  sale,  where  the  defense  was  homestead, 
by  holding  that  the  court  below  ei*red  in  letting  the  wife  of  the 
defendant  in  as  a  party  .^  The  court  proceeded  upon  the  ground 
that,  under  the  statute  which  determined  the  case,'  the  wife  could 
not  simply  set  up  a  right  to  the  homestead  as  wife  of  the  defend- 
ant, or  as  mother  of  a  family,  without  reference  to  what  her 
husband  had  done  or  omitted  to  do ;  which  was  tantamount  to 
saying  that  the  wife's  right  to  the  homestead  inhered  in  that  of 
the  husband,  and  was  concluded  by  his  acts  or  omissions — a 
doctrine  which  is  no  longer  the  law  in  Iowa,  nor,  with  one  or 
two  exceptions,  in  any  other  state.^  In  a  subsequent  case,  de- 
termined under  the  law  as  embodied  in  the  Code,  the  court  held 
that  the  wife  was  not  a  necessary  party  to  a  proceeding  instituted 
by  her  husband  to  enjoin  the  sale  of  property  under  a  mortgage 
executed  by  her  husband  and  herself  jointly,  such  as  in  Iowa  is 
sufficient  to  charge  the  homestead.^  The  court  cited  the  pre- 
ceding case,  and  said:  "We  do  not  perceive  any  reason  for 
making  the  wife  a  party  to  this  bill.     She  was  not  a  party  to  the 


1  WUner  v.  Farnliam,  2  Mich.  472. 
>  Helfenstein  v.  Cave,  8  Iowa,  287. 
<  Iowa  Act  January  16, 1849 ;  2  Laws  Iowa,  oh.  124. 

*  Supra,  I  690. 

*  Sloan  V,  Coolbaugh,  10  Iowa,  81. 
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note,  and  united  in  the  mortgage  deed  probably  because  it  in- 
cluded the  homestead,  or,  it  might  be,  to  release  dower.     She 
seems  to  have  no  leoral  relation  to  the  transaction  other  than  to 
enable  her  husband  to  pledge  the  homestead.**     It  was  therefore 
held  that  the  bill  was  not  demurrable  for  this  reason.^    This  was 
followed  by  a  case  holding  that,  in  a  suit  to  foreclose  a  mortgage 
of  premises  occupied  as  a  homestead,  the  wife  is  not  a  necessary 
party  in  the  sense  that  the  case  cannot  proceed  without  her,  but 
the  decree  will  not  conclude  her  rights,  though  it  will  conclude 
those  of  the  husband  which  exist  independently  of  hers.     It 
cannot  be  invoked  to  expel  her  and  her  husband  from  the  home- 
stead while  the  marriage  relation  continues  ;  and  just  what  eflTect  it 
would  have,  the  court  do  not  state.*    This  was  followed  by  a  case 
reasserting  substantially  the  same  rule.    The  foreclosure  of  a  mort- 
gage of  the  homestead  in  which  the  wife  did  not  join,  she  not  hav- 
ing been  made  a  party  to  the  suit,  passed  no  title  to  one  who 
purchased  at  the  sale,  and  he  could  therefore  communicate  no  title 
to  another.'     Subsequently  the  court  reviewed  these  decisions, 
and  again  gave  the  subject  an  attentive  consideration.    The  right 
of  the  wife  in  the  homestead  was  said  to  be  of  a  higher  character, 
and  more  in  the  nature  of  a  vested  interest  or  title,  than  is  a 
dower  right  in  the  other  real  estate  of  her  husband.     **  It  is  a 
universal  rule,'*  continued  the  court,  "that  the  interest  of  any 
person  in  the  mortgaged  property,  although  acquired  subsequent 
to  the  mortgage  (unless  the  mortgage  contains  a  powdr  of  sale), 
can  only  be  divested  or  barred  by  making  such  person  a  party  to 
the  foreclosure  proceedings.     There  was  no  foreclosure  of  this 
mortgage  made  by  the  plaintiff  to  the  defendant,  nor  was  the 
wife  a  party  to  the  suit  upon  the  note  ;  and,  hence,  her  right  or 
equity,  whatever  it  is,  has  not  been  barred  or  foreclosed.     Since, 
therefore,  the  wife,  together  with  her  husband,  the  judgment- 
debtor,  is  in  possession  of  the  premises  as  a  homestead,  she,  claim- 
ing in  her  own  right,  though  derived  through  the  husband,  cannot 
legally  be  turned  out  of  possession  by  virtue  of  an  execution 
against  him  alone.    But  while  she  may  not  thus  be  turned  out  of 

^  Sloan  V,  Goolbaugh,  10  Iowa,  81. 

*  Larson  v.  Reynolds,  13  Iowa,  579. 

•  Bumap  V,  Cook,  16  Iowa,  149, 15S. 
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possession,  it  by  no  means  follows  that  her  rights  are  paramount 
to  the  mortgage  lien  of  the  defendant.  On  the  contrary,  his  moi-t- 
gage  being  executed  by  the  (now)  husband,  prior  to  his  marriage, 
and  while  he  had  full  right  and  authority  to  mortgage  the  prop- 
erty, is  a  valid  lien,  and,  without  some  other  special  defense, 
must  be  paramount  to  the  rights  of  the  wife  acquired  by  the 
subsequent  marriage.  While  the  mortgagee  may,  therefore, 
have  the  right  to  subject  the  property,  by  proper  foreclosure 
proceedings,  to  the  payment  of  his  debt,  he  has  not  the  right  to 
the  absolute  possession  of  the  property  as  against  the  wife,  with- 
out making  her  a  party  to  such  proceedings."  ^ 

§  699.  Whether  Administrator  a  proper  Party.  —  The  ad- 
ministrator of  the  deceased  owner  of  a  homestead  acquires  no 
title  or  interest  in  relation  to  such  homestead.^  From  this  the 
conclusion  has  been  drawn  that  where  one  who  has  purchased  the 
homestead  of  a  debtor,  at  sheriff's  sale,  brings  an  action  for  its 
possession,  if  the  debtor  died  during  the  pendency  of  the  suit,  his 
administrator  need  not  be  made  a  party.*  This  position  is  be- 
lieved by  the  writer  to  be  unsound.  Creditors  have  a  direct 
interest  in  preventing  a  homestead  from  being  carved  out  of  that 
portion  of  the  estate  subject  to  the  payment  of  their  demands ; 
and  the  administrator,  as  their  representative,  ought  to  be  per- 
mitted to  appear  and  contest  the  granting  of  such  an  allowance. 

• 
§  700.    Whether  Children  proper  Parties.  —  To  a  widow's 

bill  for  the  assignment  of  homestead  out  of  the  estate  of  her 
deceased  husband,  he  having  alienated  it  in  his  life-time  without 
her  releasing  her  homestead  right,  minor  children  are  held,  in 
New  Hampshire,  to  be  *'  proper,  if  not  necessary,  parties ;  "  *  but 
why  they  are  so  the  court  does  not  state,  nor  is  the  reason  per- 
ceived. 

• 
§   701.    Burden  of  Proof  in  Contests  touchingr  the  Home- 
stead. —  A  person  claiming  a  sttitutory  right  must,  by  his  plead- 

^  Chase  v.  Abbott,  20  Iowa,  158,  opinion  by  Cole,  J. 

»  Ante,  i  646. 

>  Bassett  v.  Messner,  80  Texas,  604,  610. 

*  Miles  17.  Miles,  46  N.  H.  265 ;  ante,  {  43. 
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ing  and  proof,  bring  himself  fairly  within  the  terms  of  the  statute ; 
and  this  rule  is  applicable  to  a  claim  of  the  homestead  exemp- 
tion.^ Thus,  where  a  claim  of  homestead  is  set  up  by  the 
defendants  in  an  action  of  ejectment,  in  a  case  where  the  plaintiff's 
right  of  recovery  is  clear,  unless  such  homestead  right  be  shown 
the  burden  is  upon  the  defendants  to  prove  the  facts  necessary  to 
establish  the  right. ^  But  the  Supreme  Court  of  Illinois  has 
denied  the  application  of  this  rule  where  it  would  require  the 
person  setting  up  the  right  of  homestead  to  prove  a  negative,  as 
that  the  debt  sued  on  was  not  incurred  in  the  purchase  of  the 
homestead  premises.  It  devolves  upon  the  creditor  to  allege  and 
prove  that  his  demand  is  for  unpaid  purchase-money,  if  such  be 
the  fact.* 

§  702.  Pleadingr  the  Rigrht  of  Homestead.  —  It  is  a  familiar 
and  well-established  rule  of  pleading  that  when  a  statute  gives  a 
new  right  or  privilege,  under  certain  circumstances,  conditions, 
or  qualifications,  the  party  claiming  such  right  in  his  petition,  or 
setting  it  up  as  a  defense  in  his  answer,  must  bring  himself  within 
the  requirements  of  the  statute ;  in  other  words,  he  must,  in  his 
pleading,  show  that  he  comes  within  the  circumstances,  or  pos- 
sesses the  conditions  or  qualifications,  named  by  the  statute  as 
requisite  for  holding  the  right  or  privilege.*  This  principle  ap- 
plies to  a  pleading  which  sets  up  the  right  of  homestead.^    The 

»  Infra,  2  702. 

>  Ampblett  v.  Hibbard,  29  Micb.  804. 

•  Stevenson  v,  Marony,  29  111.  684,  opinion  by  Walker,  J.  Tbe  court  says:  "It  is 
seldom  tbat  tbe  law  requires  a  party  to  prove  a  negative,  wbicb  is  always  difficult,  and 
often  impossible.  On  the  contrary,  affirmative  acts  are  susceptible  of  ready  proof, 
and  attended  with  no  bazard  of  a  failure  of  justice.  Wbere  tbe  creditor  affirms  tbat 
bis  debt  was  incurred  for  tbe  purcbase-money  or  improvement  of  tbe  bomestead,  no 
reason  is  perceived  wby  be  should  not  be  required  to  establish  tbat  fact  Wbere  the 
debtor  has  shown  that  be  is  within  tbe  provisions  of  tbe  enacting  clause  of  the  first 
section,  be  is,  prima  facU,  entitled  to  its  benefits.  And  it  must  be  rebutted  by  the 
creditors  to  subject  the  property  under  the  provisions  of  tbe  second  section.  Wbere 
the  proceeding  is  in  chancery,  however,  it  may  be  diiferent,  as  the  practice  allows  tbe 
defendant,  by  a  cross-bill,  to  have  discovery  of  tbe  complainant  to  prove  bis  defense. 
This  was  tbe  rule  regulating  chancery  practice,  in  such  cases,  intimated  in  tbe  case  of 
Kitcbell  V.  Burgwin,  21  111.  40." 

♦  Helfenstein  v.  Cave,  6  Iowa,  876;  Kitcbell  v.  Burgwin,  21  HI.  46;  1  Dan.  Oh.  Pr. 
411 ;  Struble  r.  Nodwift,  11  Ind.  64. 

'  Helfenstein  v.  Gave,  supra  ;  Symonds  v.  Lappin,  82  HI.  218 ;  Kitcbell  v.  Burgwin, 
supra, 
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pleader  must  vary  his  allegations  according  to  the  peculiarities  of 
the  statute  under  which  he  claims.  This  is  well  illustrated  by  a 
case  twice  before  the  Supreme  Court  of  Iowa,  where  the  pur- 
chaser of  land  at  an  execution  sale  brought  an  action  of  right  for 
the  possession,  and  the  defendant  set  up  a  right  of  homestead  in 
the  premises.  He  was  required  to  allege,  in  conformity  to  the 
terms  of  the  statute,  that  the  homestead  claimed  did  not  exceed  the 
forty  acres  given  by  the  statute  ;  that  it  was  not  included  in  the  re- 
corded plat  of  a  city,  town,  or  village ;  and  that  it  did  not  exceed 
$500  in  value.^  But,  as  the  statute  in  question  did  not  in  terms 
make  it  incumbent  upon  the  execution  debtor  to  notify  the  levying 
officer,  at  the  time  of  his  making  the  levy,  of  what  he  regarded  his 
homestead,  or  to  claim  a  homestead  exemption,  and  as  the  court 
were  not  prepared  to  say  that  such  notice  and  claim  of  homestead 
were  of  vital  consequence  to  the  debtor's  right,  it  was  held  un- 
necessary, in  such  a  pleading,  to  allege  such  notice  and  claim.* 
In  such  an  action  the  defendant  may  plead  that  the  premises  are 
susceptible  of  a  division,  so  that  a  portion,  including  the  dwell- 
ing-house and  appurtenances  thereto,  may  be  set  off  in  such  man- 
ner that  the  homestead  will  not  exceed  the  value  limited  by  the 
statute  ;  and  in  such  plea  it  is  not  necessary  to  set  out  the  new 
limits  of  the  homestead  in  order  to  bring  it  down  to  the  statu- 
tory value.'  Under  such  a  plea  of  homestead  it  is  incumbent 
upon  the  plaintiff  either  to  deny  that  the  premises  are  divisible 
or  to  call  for  a  survey  of  the  premises  and  the  ascertainment  of  a 
quantity  of  the  land  to  meet  the  required  value.* 

§  703.  Continued.  —  The  foregoing  decision  was  rendered  in 
a  state  which  practices  under  a  code.  In  Illinois,  where  the 
common-law  procedure  is  still  in  vogue,  the  more  liberal  rule 
has  obtained  that  a  person  who  desires  to  set  up  his  right  of 
homestead  as  a'  defense  to  an  action  of  ejectment,  brought  by 
one  who  has  purchased  it  at  an  execution  sale,  may  do  so  under 
the  general  plea  of  not  guilty.*  In  Massachusetts,  where  a  similar 
system  prevails,  the  tenant  of  premises  demanded  in  a  writ  of 

1  HelfenBtein  v.  Oave,  8  Iowa,  2S7 ;  <•  e.,  6  Iowa,  874. 
»  Ibid.,  6  Iowa,  874. 
»  Ibid. 

*  Ibid. 

*  Patterson  v,  Kreig,  29  HI.  614;  Johnson  v.  Adleman.  85  HI.  265,  281. 
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entry  may  set  up  a  right  of  homestead  as  a  defense  to  the  action, 
by  a  plea  of  ntii  disseizin^  without  further  specification.^ 

5  704.  Xegrative  Averments. — No  good  reason  is  perceived 
why  the  pleader  should  be  required  to  negative  all  the  exceptions 
of  the  statute.  Thus,  if  the  pleader  brings  himself  within  the 
affirmative  descriptive  clauses  of  the  statute  —  as,  for  example, 
by  stating  that  he  is  the  head  of  a  family,  and  that  the  land  in 
question  does  not  exceed  a  given  acreage,  or  a  given  value  —  he 
has  sufficiently  notified  the  adversary  party  of  the  nature  of  his 
claim,  and  he  ought  not  to  be  required  to  incumber  his  pleading 
by  denying  that  the  debt  accrued  since  the  passage  of  the  act ; 
that  it  was  not  a  debt  for  purchase-money,  nor  for  public  taxes, 
nor  for  the  erection  of  improvements  on  the  premises,  nor  charged 
upon  the  premises  by  his  consent  and  that  of  his  wife.  Under 
some  statutes  such  a  requirement  would  make  a  pleading  too 
prolix,  and  an  error  in  enumerating  and  denying  seriatim  all  the 
exceptions  of  the  statute  would  often  prejudice  a  meritorious 
case.  On  the  other  hand,  if  the  pleader  has  brought  himself 
clearly  within  the  affirmative  descriptive  words  of  the  statute,  it 
will  be  for  the  opposing  party  to  aver  and  prove  that  he  comes 
within  some  one  of  the  exceptions,  if  such  be  the  case.^ 

§  705.  Defective  Bill  cured  by  Answer — A  bill  in  equity  — 
or,  more  properly,  a  comphiint  under  a  code  —  seeking  to  enjoin 
the  sale  of  land  on  the  ground  that  it  is  the  complainants'  home- 
stead is  defective,  in  Nevada,  if  it  does  not  state  that  the  plaint- 
iffs had  selected  the  property  in  controversy  as  their  homestead, 
and  filed  a  declaration  thereof,  as  required  by  the  stiitute  ;  but  if 
the  defendant,  in  his  answer,  gives  the  date  at  which  the  com- 
plainants filed  their  declaration  of  homestead  for  record,  this  will 
cure  the  want  of  such  an  averment  in  the  bill.  The  court  thinks 
that,  as  a  rule  of  equity  pleading,  averments  in  the  answer  will 
cure  omissions  in  the  bill  ;*  but,  however  this  may  be,  the  court 

^  Swan  V.  Stephens,  99  Mass.  7. 

'  See,  upon  this  subject,  Steph.  PI.  448 ;  Mitchell  v.  Milhoan,  11  Kan.  617,  where 
negative  averments  corresponding  with  the  exceptions  of  the  statute  of  homestead 
were  only  inferentially  made,  and  the  pleading  was  held  good  after  verdict  Ante,  J  701. 

•  See  Dan.  Ch.  Pr.  441,  note. 
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conclude  that  such  must  be  the  rule  under  a  statute  of  jeofails 
requiring  the  court,  **  in  every  stage  of  the  action,  to  disregard 
any  error  or  defect  in  the  pleadings  or  proceedings  which  shall 
not  affect  the  substantial  rights  of  the  parties,"  and  providing 
that  no  judgment  shall  be  reversed  or  affected  by  reason  of  such 
a  defect.^ 

§  706.  Sufficiency  of  Averments  in  Tarions  Cases.  —  Under 
the  Code  of  Arkansas  a  plea  to  a  possessoiy  action  for  land 
which  the  plaintiff  has  purchased  at  an  execution  sale  is  suffi- 
ciently explicit  if  it  avers  that  the  defendant  is  in  possession  of 
the  land,  and  that  it  is  his  homestead.^  Where  it  is  sought  to 
enjoin  a  sale  of  a  homestead  by  a  trustee,  under  a  deed  of  trust, 
on  the  ground  that  other  property  of  the  owners  subject  to  the 
homestead  has  not  been  exhausted,  it  is  necessarv  to  aver  and 
prove  that  the  plaintiff  has  such  other  property.'  In  California, 
where  the  code  system  of  pleading  prevails,  a  complaint  by  hus- 
band and  wife  in  the  nature  of  a  declaration  in  ejectment,  for 
the  recovery  of  a  homestead  which  the  husband  had  aliened  by 
his  sole  deed,  must  aver  either  that  the  premises  were  occupied 
as  a  homestead  at  the  date  of  the  conveyance  or  that  they  had 
not  been  previously  abandoned.*  In  Iowa,  under  a  code  which 
provides  that,  '*  in  the  construction  of  a  pleading  for  the  pur- 
pose of  determining  its  effect,  its  allegations  shall  be  libei-ally 
construed  with  a  view  to  substantive  justice  between  the  parties,"  * 
it  has  been  held  that  a  petition  by  a  co-heir  against  a  widow,  for 
participation  in  the  rents  and  profits  of  the  homestead,  which 
alleges  that  after  the  death  of  her  husband  the  defendant  did 
not  occupy  the  premises  as  her  homestead,  and  that  she  is  a  non- 
resident of  the  state  and  a  resident  of  the  state  of  Illinois,  is 
good  on  demurrer  ;  since  it  states  facts  which  show  a  pHma-fade 
abandonment  of  the  homestead,*    In  a  suit  in   equity  in  the 

1  Pr.  Act  Nev.  {  71 ;  Hawthorne  v.  Smith,  8  Nev.  189. 
»  Hughes  V,  Watt,  26  Ark.  228,  231. 

*  Stevens  v.  Myers,  11  Iowa,  186. 

*  Harper  t>.  Forbes,  16  Cal.  202. 

*  Key.  Iowa  1860,  {  2961.    The  word  "substantive,"  in  this  section  of  the  Iowa 
Code,  is  probably  a  misprint  for  aubatantial. 

>  Orman  v.  Orman,  26  Iowa,  861. 
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same  state,  by  a  judgment-creditor,  praying  to  have  his  judg- 
ment established  as  a  lien  upon  the  defendant's  homestead 
(other  than  a  mechanic's  lien),  it  is  not  sufficient  merely  to  show 
that  it  was  for  materials  furnished  and  labor  performed  on  the 
homestead  property.  It  is  necessaiy  to  show  that  the  liability 
arose  be/ore  the  premises  were  occupied  as  a  homestead.*  An 
answer  to  a  bill  to  foreclose  a  mortgage  which  states  that  the 
land  is  occupied  by  the  defendants  as  their  homestead,  and  that 
they  did  not,  in  the  deed  of  mortgage,  release  their  right  of  home- 
stead, but  does  not  allege  that  it  was  occupied  as  their  home- 
stead at  the  time  of  executing  the  mortgage,  is  bad.^  An  answer 
to  such  a  bill  which,  while  alleging  with  sufficient  distinctness  the 
other  facts  necessaiy  to  show  the  homestead  right,  contained  no 
averment  that  the  land  was  owned  by  the  defendant,  or  that 
the  mortgaged  debt  was  not  incurred  for  its  purchase  or  improve- 
ment, failed  to  establish  a  right  to  the  homestead  exemption.' 


ARTICLE  III. — Prooeedinos  by  Creditors  and  Purchasers. 

§  709.  Proceedingr  by  Creditor  to  subject  Excess  over  Home- 
stead Exemption.  —  Under  an  early  statute  of  Texas  exempting 
improvements  put  upon  the  homestead  in  a  town  to  the  extent 
of  $500,  but  creating  a  restriction  as  to  the  value  of  the  land, 
it  was  suggested  by  Hemphill,  C.  J.,  that,  in  cases  where  the 
improvements  should  exceed  that  value,  in  a  proceeding  by  a 
creditor  to  subject  the  excess,  the  best  practice  in  most  cases 
would  be  to.  give  the  debtor  an  election  to  pay  the  excess  of  the 
value  of  the  improvements  over  $500,  and  thus  retain  the 
homestead;  if  within  a  fixed  time  this  were  not  paid,  to  cause 
the  lot  and  improvements  to  be  appraised  and  separately  sold  ; 
from  the  proceeds  of  such  sale  to  pay  to  the  owner  the  ap- 
praised value  of  the  lot,  and  the  additional  sum  of  $500  for  the 
exempted  value  of  the  improvements  ;  and  to  subject  the  remain- 
ing portion  of  the  fund  to  the  liabilities  of  the  debtor.*     In  a 

1  Delavan  v.  Pratt,  19  Iowa,  429. 

>  Symonda  v,  Lappin,  82  HI.  218 ;  ante,  §  J  246,  817. 

•  Kitchell  V,  Burgwin,  21  HI.  45. 

*  Wood  0,  Wheeler,  7  Texas,  13,  28. 
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subsequent  case,  under  a  statute  exempting  a  town  homestead  to 
the  value  of  $2,000,  irrespective  of  the  value  of  the  improve- 
ments,^ where  certain  judgment-creditors  brought  suit  to  sub- 
ject the  debtor's  homestead,  a  decree  was  entered  finding  that 
the  homestead  lots  were  worth  $400,  and  the  improvements 
thereon,  $3,000 ;  declaring  that  the  excess  over  $2,000  was  sub- 
ject to  the  plaintiffs'  judgments ;  directing  that  the  defendants  be 
allowed  twenty  days  in  which  to  pay  the  excess  of  $400,  in  which 
case  the  premises  should  be  free  from  the  demands  of  the  plaint- 
iffs ;  providing  that,  in  default  of  such  payment  the  premises  be 
sold,  that  $2,000  of  the  proceeds  be  paid  to  the  husband,  and 
the  excess  appropriated  pro  rata  to  the  plaintiffs'  judgments. 
This  decree  was  held  correct,  in  accordance  with  the  rule  of  the 
preceding  case.^  In  a  later  case  of  the  same  nature  it  was  held 
error,  on  the  authority  of  this  hist  case,  to  decree  an  appraise- 
ment, and  that  the  debtor  and  wife  be  paid  the  appraised  value 
of  the  homestead  lot  and  $500,  the  value  of  the  improvements. 
The  decree  should  have  subjected  the  lot  with  the  improvements 
thereon  to  sale,  for  the  payment  of  the  judgment  in  whole  or  in 
part,  subject  to  an  allowance  out  of  the  proceeds  of  the  sale  of 
$2,000  to  the  debtor  and  his  wife,  and  $600  more  to  the  wife  for 
money  shown  to  have  been  paid  by  her  towards  the  construction 
of  the  homestead.'  It  is  held  in  Michigan  that  where  a  convev- 
ance  of  land  which  embraces  an  undefined  homestead  intei*est, 
and  something  besides,  is  assailed  in  equity  as  fraudulent  as  against 
creditors,  the  decree  setting  it  aside  as  to  so  much  as  is  not 
exempt  as  a  homestead  should  provide  for  an  admeasurement 
and  setting  off  of  the  homestead  according  to  the  situation  and 
value  at  the  date  of  such  conveyance.* 

§  710.  Bnforcing  Demand  for  Purchase-money.  —  The  mode 
of  proceeding  to  enforce  a  demand  for  unpaid  purchase-money 
against  land  appropriated  as  a  homestead  has  been  discussed  in  a 
former  chapter.*    The  Supreme  Court  of  Illinois,  referring,  it 

1  Ante,  \  125. 

»  North  V.  Sheam,  15  Texas,  174. 
*  Paschal  v.  Cushman,  26  Texas,  75. 
«  Smith  V,  Rumsey,  88  Mich.  1S4. 
^  Antt^  \  849  et  aeq, 
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would  seem,  to  an  ordinary  action  at  law,  where  the  pLiintiff's  de- 
mand was  for  purchase-money  of  premises  appropriated  as  the 
defendant's  homestead,  expresses  the  following  views  :  **  We  are 
of  opinion  that  it  would  be  well  calculated  to  promote  justice,  save 
expense,  and  prevent  delay,  to  permit  the  plaintiff  on  the  trial,  in 
the  court  rendering  the  judgment,  to  make  the  proof  and  have 
the  fact  found  that  the  debt,  or  any  portion  of  it,  was  created  for 
the  purchase  or  improvement  of  the  homestead.  If  it  should  be 
so  found,  and  the  amount  ascertained,  then  the  judgment  should 
be  so  entered  as  to  specify  the  sum  for  which  the  homestead  was 
liable  to  be  sold  on  execution,  and  the  clerk  should  so  certify  on 
the  execution.  Whilst  we  do  not  wish  to  be  understood  as  say- 
ing that  this  should  be  the  only  mode,  still,  it  would  greatly  tend 
to  prevent  delay  and  the  accumulation  of  costs.  If  the  plaintiff 
fails  on  the  trial  to  establish  the  fact  that  he  is  within  the  pro- 
visions of  the  second  section  of  the  act,  and  it  is  so  found  by  the 
jury,  it  would  be  conclusive  upon  the  parties.  If  he  failed  to 
make  the  issue,  then,  upon  the  question  afterwards  arising,  on 
motion  or  otherwise,  he  must  be  held  to  establish  and  show  what 
portion  of  his  judgment  is  for  purchase-money  or  improvements 
before  he  can  sell  the  homestead,  if  of  less  value  than  one  thou- 
sand dollars."  ^ 

§  711.  Continued — Liaches — ^Evidence, — If  a  creditor  whose 
debt  accrued  before  the  passage  of  the  Homestead  Act  present  his 
claim  to  the  commissioners  on  an  insolvent  estate,  take  his  divi- 
dend, and  without  objection  allows  the  widow's  homestead  to  be 
assigned  by  the  Probate  Court,  and  the  administrator,  for  the 
payment  of  the  debts,  sells  the  land  assigned,  subject  to  the 
widow's  homestead,  such  creditor  cannot  afterwards  require  the 
administrator  to  sell  any  interest  of  the  estate  in  the  land  assigned 
for  homestead  to  pay  the  remainder  of  his  debt.  In  such  case, 
if  a  creditor  would  enforce  his  claim  as^ainst  the  widow's  riirht  of 
homestead,  he  should  object  to  the  assignment  until  his  debt  is 
paid.*  In  an  appeal  from  a  decree  of  the  Probate  Court  allow- 
ing a  claim  against  the  decedent's  estate,  the  creditor  is  not  pre- 

1  Stevenson  v.  Marony,  29  111.  535. 

s  Judge  of  Probate  v,  Simonds,  46  N.  H.  368. 
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eluded  from  showing  the  time  when  the  debts  were  contracted, 
with  a  view  of  making  them  a  charge  upon  the  estate  superior  to 
the  right  of  homestead.  It  is  not  necessary  that  this  date  should 
appear  on  the  face  of  the  report  of  the  commissioners ;  but  it 
may  be  shown  by  evidence  aliunde.^ 

§  712.  Remedy  of  Purchaser  at  Execntton  Sale — Bill  in 
Equity.  —  One  who  purchases  land  at  sheriff's  sale  has  the  same 
right  to  contest  the  granting  of  a  homestead  to  the  debtor,  out 
of  the  land  he  has  thus  purchased,  that  the  judgment-creditor 
would  have  had.  He  may  make  the  same  objections  before  the 
ordinary,  and  an  appeal  from  his  decision,  that  the  creditor  could 
have  made.  This  being  so,  he  cannot,  it  seems,  maintain  a  bill 
in  equity  restraining  the  judgment-debtor  from  prosecuting,  in 
the  ordinary  mode,  his  claim  for  homestead  in  the  land  pur- 
chased.* If  the  land  of  a  judgment-debtor  is  sold  under  a  judg- 
ment which  is  not  superior  to  his  right  of  homestead,  and  after 
such  sale  he  conveys  the  land  to  a  third  person,  his  wife  joining, 
so  as  to  release  homestead,  his  grantee  acquires  only  the  home- 
stead interest  in  the  premises.  All  he  has  a  right  to  claim  is 
$1,000,  the  value  (in  Illinois)  of  that  interest.  And,  on  a  bill 
in  equity  to  remove  from  his  title  the  cloud  created  by  the  levy 
and  sale,  the  sale  will  not  be  set  aside  absolutely,  but  the  pur- 
chaser should  be  allowed  the  privilege  of  paying  him  $1,000  and 
retaining  his  title.*  The  plaintiff  in  an  execution  procured  a  sale 
of  real  estate  of  the  defendant  to  be  made  thereunder,  and  him- 
self became  the  purchaser.  He  aflei-wards  filed  his  bill  in  chan- 
cery to  set  aside  the  sale,  on  the  alleged  ground  that  the  defend- 
ant had  a  homestead  right  in  the  premises,  and  that  they  were, 
therefore,  not  subject  to  sale.  In  answering  the  bill  the  defend- 
ant disclaimed  having  any  right  of  homestead  in  the  premises, 
and,  it  not  appearing  that  any  homestead  right  did  exist,  or  even 
that  the  defendant  was  a  married  man,  the  bill  was  properly  dis- 
missed. And  while  the  court  might  properly  have  directed  the 
defendant,  in  such  case,  to  bring  into  court  a  deed  of  release  of 

1  Pemn  v.  Sargeant,  83  Vt.  84. 
>  Zora  V,  Walker,  48  Ga.  418. 
'  Loomis  V.  Q^rsoD,  62  111.  11. 
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homestead  in  support  of  his  answer,  it  had  no  right  to  require 
the  complainant  to  accept  such  deed  in  discharge  of  any  real  or 
supposed  liability  on  the  part  of  the  defendant ;  this  should  be 
left  optional  with  them.^ 

§  713.  Marshaling  Assets.  —  Difficulties  sometimes  arise  in 
the  marshaling  of  assets  among  different  classes  of  creditors, 
where  the  demands  of  some  take  precedence  of  the  privilege 
granted  by  the  statute.  This  difficulty  is  complicated  where 
debts  have  accrued  under  different  exemption  laws,  each  reserv- 
ing from  execution  property  of  a  greater  or  less  value  than  the 
others ;  and  the  complication  becomes  still  greater  where  the 
debtor  has  waived  the  right  of  homestead  as  to  some  of  his  cred- 
itors, or  secured  some  of  his  debts  by  express  liens  upon  his 
homestead.  If,  in  addition  to  this,  the  general  creditors  hold 
judgments  the  liens  of  which  have  attached  to  the  debtor's 
property  at  successive  times,  a  case  is  presented  sufficient  to  tax 
the  subtlest  powers  of  analysis,.  This  difficulty  may  be  illustrated 
by  a  case  in  Kentucky,  which  presented  the  following  facts :  A 
house  and  lot,  under  a  deed  of  trust  for  the  equal  pro-rata  benefit 
of  all  the  creditors,  sold  for  $2,627.77.  A  homestead  right  was 
reserved  in  the  deed,  and  claimed  by  the  grantor.  Debts  prior 
to  June  1,  1866,  when  the  Homestead  Act  took  effect,  amounted 
to  $1,616.81.  Subsequent  debts  amounted  to  $2,052.43.  The 
court  below  adjudged  a  pro-rata  distribution  of  the  entire  fund, 
except  $1,000,  among  all  the  creditors,  and  then  applied  so  much 
of  the  $1,000  as  was  necessary  to  fully  satisfy  the  prior  debts, 
thus  leaving  $101.40  undisposed  of  to  the  homestead  claimant. 
The  Court  of  Appeals  was  equally  divided  on  this  question. 
Williams,  C.  J.,  and  Hardin,  J.,  concurred  in  the  foregoing  plan 
of  distribution,  but  thought  that,  had  the  subsequent  creditors 
sought  to  disturb  the  judgment,  they  would  have  had  the  right 
to  demand  that  the  prior  creditors  should  resort  to  the  homestead 
exemption,  and  not  participate  in  the  general  fund  until  equality 
was  produced  by  a  prior  lien  thereon  to  them  (the  subsequent 
creditors).  But  Robertson  and  Peters,.  JJ.,  differed  radically 
from  this  view,  holding  that  the  prior  creditors  had  no  right  to 

1  Meade  v.  Finley,  47  lU.  406. 
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come  upon  the  homestead  exemption  unless  their  debts  could  not 
be  othei^wise  made;  that,  as  the  fund  was  sufficient  to  pay  the 
prior  debts  after  setting  apart  the  amount  exempted  for  a  home- 
stead, this  should  have  been  done,  even  though  such  a  plan  of 
distribution  should  result  in  the  subsequent  creditors  getting 
nothing,  or,  as  in  this  case,  only  2  per  cent,  of  their  claims. 
There  being  an  equal  division  in  the  views  of  the  court,  the  judg- 
ment of  the  lower  court  was  thereby  affirmed.*  In  an  early  case 
in  Texas  the  court  was  called  upon  to  marshal  the  asf^ets  of  an 
insolvent  estate  between  three  classes  of  creditors :  first,  those 
whose  debts  accrued  prior  to  the  passage  of  the  earliest  exenij^- 
tion  law,  that  of  Januaiy  26,  1839  ;  second,  those  whose  debts 
accrued  subsequently  to  the  passage  of  this  law,  but  prior  to  the 
passage  of  a  subsequent  constitutional  ordinance  which  greatly 
increased  the  value  of  the  exemption,  that  of  February  16,  1846 ; 
third,  those  whose  debts  accrued  subsequently  to  the  passage  of 
this  ordinance.  The  court  held  (1)  that,  as  against  those  credit- 
ors whose  debts  were  contracted  prior  to  the  passage  of  the  first 
exemption  law,  no  exemption  could  be  claimed ;  if,  therefore, 
any  such  creditors  had  been  before  the  court,  their  demands 
would  have  been  payable  in  full,  if  the  assets  had  been  sufficient. 
(2)  When  the  amount  of  property  which  would  satisfy  the  ex- 
emption of  this  statute  was  separated  from  the  mass  of  the 
debtor's  effects,  the  excess  was  subject  to  debts  contracted  before 
the  passage  of  the  constitutional  ordinance.  (3)  If  any  assets 
remained,  they  were  distributiible  among  creditors  whose  debts 
accrued  subsequently  to  the  passage  of  the  constitutional  ordi- 
nance.' 


ARTICLE  IV.  —  Conclusiveness  of  Judoments  in  Actions  affectino 

THE  Homestead. 

§  715.  The  greneral  Doctrine.  —  **  It  is  an  elementary  princi- 
ple, which  does  not  require  the  support  of  argument  or  authority, 
that  the  judgments  of  a  court  of  competent  jurisdiction  are  re- 
visable  only  in  an  appellate  court,  and  cannot  be  impeached  col- 

1  Webster  v.  Bronston,  5  BuBb,  522. 
•  Wood  ».  Wheeler,  7  Texas,  18. 
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laterally.  Every  matter  adjudicated  becomes  a  part  of  the 
record,  which  imports  absolute  verity.  So  long  as  the  judg- 
ment remains  in  force,  it  is  in  itself  evidence  of  the  right  of  the 
plaintiff  to  the  thing  adjudged,  and  gives  him  a  right  to  process 
to  execute  the  judgment.^  It  is  not  necessary  to  the  conclusive- 
ness of  the  former  judgment  that  issue  should  have  been  taken 
upon  the  precise  point  which  it  is  proposed  to  controvert  in  the 
collateral  action.  It  is  sufficient  if  that  point  was  essential  to 
the  former  judgment."  *  There  is  nothing  in  the  nature  of  the 
homestead  right  to  exempt  it  from  the  operation  of  this  general 
principle.'  In  Nebraska  it  is  said  to  be  an  undoubted  rule,  ap- 
plicable alike  to  proceedings  in  equity  and  actions  at  law,  that, 
after  a  judgment  or  decree  in  rem  against  him,  it  is  too  late  for 
a  party  to  the  record  to  assert  any  claim  to  the  property,  either 
as  a  homestead  or  otherwise,  which  might  have  been  made  and 
determined  in  that  suit.  *' Were  it  otherwise,"  says  the  court, 
**  it  would  be  difficult  to  put  an  end  to  litigation.  And  this  rule 
is  applied  to  a  claim  of  homestead  made  after  a  decree  foreclos- 
ing a  mortgage."*  But,  as  will  be  seen,  the  rule  is  not  always  so 
applied.* 

§  716.  Applications  of  this  Doctrine  —  Foreclosure  of  Mort- 
iragres  in  Texas.  —  A  and  B,  husband  and  wife,  conveyed  a  lot 
of  land  to  C,  by  deed  absolute.  They  afterwards  brought  suit 
against  C,  alleging  that  the  deed  was  intended  as  a  mortgage, 
and  praying  for  leave  to  redeem.  C  answered,  admitting  the 
facts  alleged.  A  judgment  of  foreclosure  in  the  usual  form  was 
entered,  and  the  land  sold  thereunder.  The  purchaser  brought, 
to  recover  possession,  an  action  of  trespass  to  try  title. ^  The 
defendants,  A  and  B,  pleaded  that  the  land  was,  at  the  time  of 
the  execution  of  the  deed  which  had  been  declared  a  mortgage, 
the  separate  property  and  homestead  of  B.  This  defense  was 
held  bad  on  demurrer,  the  court  saying :    **  The  judgment  which 

^  See  Yoorhees  v.  The  Bank  of  the  United  States,  10  Pet  449;  Yates  v,  Houston, 
8  Texas,  447. 

*  Lee  V.  Kingsbury,  18  Texas,  70,  opinion  by  Wheeler,  J. 

»  Ibid, ;  Tadlock  v,  Eccles,  20  Texas,  791 ;  Larson  v,  Reynolds,  18  Iowa,  682. 

*  Rector  v,  Rotton,  8  Neb.  178. 

«  Sears  v.  Hanks,  14  Ohio  St.  298. 

*  Corresponding  to  the  common-law  action  of  ejectment 
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the  answer  proposed  to  impeach  couchisively  settled  that  the 
lot  upon  which  it  adjudicated  a  foreclosure  of  the  mortgage 
was  not  within  the  homestead  exemption  at  the  time  of  its  ren- 
dition. That  question,  therefore,  it  was  not  competent  for  the 
defendant  to  bring  again  into  litigation  in  this  action,  unless  it 
had  been  proposed  to  impeach  that  judgment  on  the  ground  of 
fraud,  which  is  not  averred  or  pretended  in  respect  to  the  judg- 
ment." ^  In  a  later  case  in  the  same  state  an  action  was  brought 
to  foreclose  a  mortgage,  but  neither  the  wife  nor  the  children  of 
the  mortgageor  were  made  parties,  but  the  husband  pleaded  his 
homestead  right.  A  decree  of  foreclosure  was  rendered,  the 
pretnises  sold  thereunder,  and  the  purchsiser  brought  an  action 
against  the  mortgageor  alone  for  possession.  As  a  defense  he 
set  up  a  right  of  homestead  in  the  premises.  It  was  held  that 
this  could  not  be  done.  The  judgment  of  foreclosure  con- 
cluded his  rights  and  those  of  his  children,  who  could  only  claim 
thnmgh  him.  But  the  court  said:  *'If  the  wife  were  here  to 
assert  her  rights,  she  could  not  be  concluded,  because  not  a  party 
to  the  proceeding,  and  because  she  cannot  be  divested  of  her 
right  except  by  her  own  voluntary  act."'  This  decision,  then, 
is  tantamount  to  holding  that  a  foreclosure  of  a  mortgage  of  the 
homestead,  the  wife  not  being  a  party,  will  conclude  her  home- 
stead rights  unless  she  comes  actively  forward  and  asserts  them. 

§  717.  A  contrary  Kale  in  Illinois.  —  The  Supreme  Court  of 
Illinois  holds  that  the  failure  of  the  defendant,  in  a  suit  in  equity 
to  foreclose  a  mortgage,  to  set  up  his  right  of  homestead  by 
way  of  answer  or  cross-bill,  does  not  preclude  him  from  assert- 
ing it  afterwards.'  If  the  bill  does  not  deny  that  the  mortgaged 
premises  were  the  homestead  of  the  mortgageors,  then  a  decree 
pro  confesso  does  not  amount  to  an  admission  that  it  was  not ;  ^ 
since,  by  failing  to  answer,  the  defendant  admits  only  what  ia 
alleged  in  the  bill.* 

*  Lee  V,  Kingsbury,  18  Texas,  71. 

«  Tadlock  v,  Eccles,  20  Texas,  782,  792. 

»  Moore  v.  Titman,  83  HI.  868,  868;  Wing  «.  Cropper,  86  HI.  256,  264;  Hoskins 
V.  Litchfield,  81  Bl.  187 ;  Mooors  v.  Dixon,  86  111.  206. 

*  Moore  v.  Titman,  88  Bl.  868;  Wing  v.  Cropper,  86  BL  266;  Mooers  «.  Dixon, 
9upni, 

»  Gault  V.  Hoagland,  26  Bl.  268. 
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§  718.  Reason  of  this  Rule. — In  the  foregoing  cases  the 
wife  was  joined  with  the  husband  as  a  party  defendant.  The 
reason  which  underlies  the  rule  thus  declared,  therefore,  is  that  a 
wife,  being  under  a  disability,  ought  not  to  be  concluded  as  to  so 
valuable  a  right  by  a  decree  in  a  suit  in  which  it  was  not  in  fact 
litigated,  from  the  simple  fact  that  she  might  have  put  it  in  issue. 
In  other  words,  although  made  a  paity  defendant  in  a  bill  to 
foreclose  a  moitgage  of  her  homestead,  it  is  supposed  that  the 
conduct  of  the  defense  rests  with  her  husband  ;  that  a  failure  to 
assert  the  right  of  homestead  by  answer  or  cross-bill  is  his  default, 
and  not  hers  ;  and  that  it  is  against  the  policy  of  the  statute  that 
the  wife  should  lose  so  valuable  a  right  through  the  default  of  her 
husband.  The  Illinois  court  thus  expresses  these  reasons  in  a  lead- 
ing case :  *'  This  mortgage,  as  to  the  homestead  right,  is  like  a 
mortgage  in  which  the  wife  has  not  released  her  right  of  dower, 
when  sought  to  be  enforced  in  defiance  of  that  right.  Suppose, 
in  such  a  case,  the  wife  were  made  a  party  to  a  bill  to  foreclose  a 
moitgage,  without  any  averment  that  any  right  of  dower  existed, 
or  that  the  wife  had  released  her  dower,  and  a  decree  passed 
against  the  husband  and  wife  foreclosing  the  mortgsige  and 
ordering  a  sale  of  the  premises ;  no  one  would  contend  that  the 
right  of  dower  ,would  be  affected  by  such  decree,  or  that  a  sale 
under  it  would  convey  the  premises  freed  from  the  right  of  dower, 
and  for  the  simple  reason  that  the  law  has  provided  a  different 
and  an  only  mode  for  the  release  of  dower.  So,  here  the  stiitute 
has  provided  another  different  and  only  mode  for  the  release  of 
the  homestead  right  while  the  premises  are  occupied  as  a  home- 
stead. The  husband  cannot,  by  failing  to  make  a  defense  for 
himself  and  wife,  give  the  mortgage,  in  which  the  wife  has  not 
released  the  homestead,  the  same  practical  effect  that  it  would 
have  had  she  thus  released ;  this  would  be  to  defeat  the  statute 
and  its  manifest  object  by  a  mere  legal  form.  By  this  law  the 
homestead  is  placed  beyond  the  control  of  the  husband,  and  he 
cannot  be  allowed  to  destroy  this  right  indirectly  any  more  than 
directly — by  act  of  omission  more  than  commission  —  save  only 
by  one  mode,  which  is  by  removing  his  family  from  it,  and  with 
the  design  that  it  shall  thereby  cease  to  be  a  homestead,  and  per- 
haps providing  them  with  another  home.     If  this  be  the  true 
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construction  of  the  law,  even  this  decree  did  not  impair  the 
homestead  right,  although,  as  it  was  an  apparent  cloud  upon  it, 
it  was  proper  for  the  court  to  set  it,  and  the  proceeding  under  it, 
aside."*  In  a  later  case  the  same  couil  uses  this  language: 
**  To  give  effect  to  the  Homestead  Act  according  to  the  design  of 
the  framers,  the  right  can  only  be  lost  by  release  or  abandon- 
ment in  the  mode  pointed  out  in  the. statute.  A  mere  failure  to 
claim  the  right  by  answer  or  cross-bill  will  not  have  the  effect 
to  bar  the  right,  or  be  considered  as  a  relinquishment  of  the 
benefits  of  the  statute.  To  give  a  decree  by  default  such  an 
effect  would  be  to  enable  the  husband  to  frustrate  the  design  of 
the  statute.  It  would  enable  him  by  indirection  to  release  the 
homestead,  independent  of  the  action  of  the  wife,  when  he  could 
not  do  so  in  any  direct  mode.  The  act  has.  expressly  required 
the  wife  to  join  in  the  deed  to  have  such  an  effect."*  In  a  still 
later  case  the  same  reasons  are  more  clearly  stated,  thus :  **  This 
exception  grows  out  of  the  statute  conferring  the  right,  which 
declares  that  the  husband  alone  cannot  release  the  right,  but  that 
he  must  be  joined  by  the  wife.  If  a  husband  and  wife  were  to 
make  a  mortgage  and  the  wife  were  to  relinquish  her  dower,  but 
refuse  to  release  her  right  of  homestead,  and,  when  suit  should 
be  brought  for  a  foreclosure,  if  that  right  should  be  cut  off  by 
the  wife's  failing  to  set  it  up,  the  husband,  by  refusing  to  insist 
upon  it  or  to  enable  the  wife  to  do  so,  could  in  this  mode  re- 
lease the  homestead  without  the  assent  of  the  wife,  and  thus 
defeat  the  statute."  * 

§  719.    How  the  Kight  may  be  asserted  In  sach  Gases.  —  In 

such  cases,  under  the  Illinois  practice,  the  right  of  homestead 
may  be  asserted  when  the  master  proceeds  to  execute  the  decree ; 
and,  if  the  master  disregards  the  right,  the  defendants  may  set  it 
up  by  a  motion,  on  the  incoming  of  the  master's  report,  to  set 
aside  the  sale.*  They  may  wait  longer :  After  a  decree  pro  con- 
fesso;  a  sale   thereunder  without  reference  to  the  homestead 

1  Hoskins  v.  Litchfield,  81  111.  148. 
>  Moore  v.  Titman,  88  DI.  868. 
»  Wright  V.  Dunning,  46  Bl.  274. 

«  Wing  V.  Cropper,  85  III.  264;  Moore  v.  Titman,  88  HI.  869;  Hoskins  «.  Litch- 
field, 31  111.  187. 
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right ;  a  confirmation  of  such  sale ;  a  lapse  of  fifteen  months,  and 
a  conveyance  executed  by  the  master  to  the  purchaser ;  a  con- 
firmation of  such  deed,  and  the  award  of  a  writ  of  possession  to 
the  purchaser  —  they  still  may  come  into  court  by  original  bill 
and  assert  their  right  of  homestead  ;  in  which  case,  if  it  appear 
that  the  premises  eiceed  in  value  $1,000,  the  statutory  limit  of 
homestead,  the  decree  of  foreclosure  will  not  be  disturbed,  but 
the  sale  and  all  subsequent  proceedings  will  be  set  aside,  and  the 
master  will  be  directed  to  sell  the  premises  in  the  mode  pointed 
out  in  the  Homestead  Act.^ 

§  720.  Rule  not  applicable  after  Discovertare.  —  This  is, 
then,  strictly  an  exception  to  a  general  rule,  designed  to  save  the 
rights  of  persons  under  disability.  *'This,"  says  the  Illinois 
court,  **  is  the  extent  to  which  the  exception  has  been  carried; 
and,  when  a  person  not  under  disability  is  sued,  and  the  home- 
stead is  involved,  it  will  be  affected  by  any  neglect  to  assert  it, 
precisely  as  any  other  right.'* '  The  exception  is,  therefore,  in- 
applicable to  a  woman  after  discoverture.  **This  court,"  the 
same  opinion  continues,  ^<  has  not  held,  nor  has  it  intended  to  hold, 
that  an  unmarried  head  of  the  family,  capable  of  releasing  the 
homestead  and  occupying  it,  failing  to  assert  the  right  where  a 
court  is  called  upon  to  pass  upon  the  right,  would  not  be  con- 
cluded."» 

§  721.    But  may  be  Invoked  on  Behalf  of  minor  Children.  — 

A  dicticm  in  a  case  in  Illinois,  earlier  than  those  above-quoted, 
may  be  appealed  to  in  support  of  the  doctrine  that  this  exception 
may  be  asserted  on  behalf  of  minor  children.  Thus,  the  holder 
of  two  mortgages  covering  the  homestead  of  the  mortgageor 
brought  a  bill  to  foreclose.  The  right  of  homestead  had  not  been 
released  by  the  wife  of  the  mortgageor,  nor  was  she  made  a  party 
to  the  suit.  Her  husband  filed  an  answer  to  the  bill,  which  did 
not  set  up  the  right  of  homestead.  A  decree  of  foreclosure  was 
entered,   and  the  premises  were  sold  thereunder.      Afterwards 

1  Mooers  v.  Dixon,  86  HI.  208,  221. 

»  Wright  V.  Dunning,  46  lU.  276,  opinion  by  Walker,  J. 

»  Ibid. 
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the  mortgageor  died,  and  still  later  his  widow  executed  a  quit- 
claim deed  to  the  purchaser.  She,  however,  refused  to  surrender 
possession ;  and,  on  an  application  for  a  writ  of  possession, 
Breese,  J.,  said:  <*  That  release  is  a  general  one,  and,  however 
it  may  affect  her,  cannot  affect  the  interest  of  her  children  as 
secured  by  the  Homestead  Act.'*  It  appearing,  however,  that 
one  of  the  mortgages  was  for  purchase-money,  the  writ  was 
issued.^  But  in  a  suit  to  foreclose  a  mortgage  in  Texas,  in  which 
neither  the  wife  nor  the  infant  children  were  parties,  but  in  which 
the  right  of  homestead  was  distinctly  raised  and  litigated  by  the 
husband,  the  judgment  was  held  conclusive  as  to  the  children. 
"The  children,"  said  the  court,  ** cannot  control  the  parents  in 
the  disposition  of  the  homestead,  or  assei*t  a  right  therein 
adversely  to  the  act  of  their  parents.  The  parent  has  the  right  to 
dispose  of  the  homestead  without  consulting  them  ;  and  whatever 
will  bind  the  head  of  the  family  will  be  binding  upon  them. 
Their  domicile  follows  that  of  the  parent,  and  he  has  the  power 
to  choose  and  remove  it  for  them  at  pleasure." ' 

§  722.  niustration — Proceeding  for  Partition.  —  Thus,  in  a 
proceeding  by  heirs  for  partition,  the  widow  was  made  a  party. 
The  petition  alleged  that  she  was  entitled  to  dower,  and  the  court 
adjudged  it  to  her.  Commissioners  were  appointed  to  assign 
dower ;  they  reported  that  it  could  not  be  done,  and  the  court 
therefore  decreed  her  a  yearly  allowance  in  lieu  of  dower,  and 
made  it  a  lien  upon  the  lands.  The  lands  were  sold  under  the 
partition  proceedings,  subject  to  the  payment  of  the  annuity. 
The  widow  made  no  claim  of  homestead.  It  was  held  that  she 
could  not  afterwards  set  up  the  homestead  right  against  the  pur- 
chaser under  the  partition  sale.* 

§  723.  In  Case  of  Ejectment  by  Parchaser  at  Mortsragree^s 
gale.  —  The  doctrine  of  the  Illinois  court*  has  been  applied 
under  the  following  state  of  facts :  A  husband  and  wife  executed 

1  Miller  «.  Marcle,  27  111.  402. 

•  Tadlock  v.  Eccles,  20  Texas,  782,  792,  opinion  by  Wheeler,  J. 
»  Wright  V,  Dunning,  46  HI.  271. 

*  Supra,  {  717. 
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a  mortgage  upon  premises  occupied  by  them  at  the  time  as  a 
homestead,  but  there  was  no  release  of  the  homestead  right. 
Afterwards  the  husband  abandoned  his  wife,  leaving  her  in  pos- 
session of  the  homestead,  but  providing  her  no  means  of  sup- 
port. A  sale  of  the  premises  was  had  under  a  power  in  the 
mortgage,  and  the  purchaser  thereat  subsequently  brought  eject- 
ment against  the  husband  and  recovered  a  judgment,  and  there- 
upon ousted  the  wife  from  her  possession  by  force.  The  court  held 
that  the  judgment  in  ejectment,  so  far  as  the  right  of  homestead 
was  concerned,  was  a  nullity ;  and  that  although  a  writ  of  posses- 
sion issued  upon  such  judgment  would  be  sufficient  legally  to  effect 
the  purpose  of  expelling  the  wife  from  the  premises,  yet  it  would 
not  impair  or  destroy  the  homestead  right.  Nor  would  the  right 
of  the  wife,  in  such  case,  to  assert  her  claim  to  the  homestead  be 
at  all  impaired  by  her  omission  to  plead  it  in  the  ejectlnent  suit, 
as  she  was  not  a  paity  thereto.  In  such  case  the  judgment  in 
ejectment  against  the  husband  would  be  a  bar  to  any  remedy  at 
law,  in  behalf  of  the  wife,  to  recover  the  possession  under  her 
claim  of  homestead ;  she  has  her  remedy  in  chancery,  against 
the  party  who  ousted  her  under  the  judgment,  to  restore  her  to 
the  proper  enjoyment  of  that  right.^ 

§  724.  Principle  of  Acoonntingr  in  such  Case.  —  Upon  bill  in 
chancery  filed  by  the  wife  against  the  plaintiff  in  the  ejectment 
suit,  who  thus  expelled  her  from  the  possession  of  the  homestead, 
for  the  purpose  of  asserting  her  homestead  right,  the  proper 
mode  of  adjusting  the  rights  of  the  paities  was  determined  to  be 
to  take  an  account  of  the  rents  and  profits  received  by  the  de- 
fendant, deducting  therefrom  the  taxes  paid  by  him  and  all  neces- 
sary repairs  put  upon  the  premises  ;  and,  inasmuch  as  the  prem- 
ises were  worth  over  $1,000,  to  make  an  order,  in  analogy  to 
the  statute,  to  set  off  the  homestead  in  kind,  and,  if  that  could 
not  be  done,  that  the  premises  be  sold,  unless  the  defendant 
would  pay  to  the  complainant  $1,000,  the  value  of  the  home- 
stead, and  the  balance  due  for  rents  and  profits,  and  that  the 
same  should  be  a  lien  on  the  premises.^ 

1  Mix  «.  King,  55  HI.  484. 
«  Ibid. 
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§  725.  Continued  —  Kight  of  ejected  Wife  to  Bents  and 
Profits.  — In  subsequently  stating  the  account  thus  directed,  the 
court  below  acted  upon  the  theory  that  the  wife  was  entitled  to 
the  sole  use  of  the  homestead  premises,  then  valued  at  $5,000, 
with  all  the  issues  and  profits  therefrom,  until  her  homestead  had 
been  assigned  to  her,  or  she  should  be  paid  $1,000  in  lieu  thereof. 
This  ruling  was  incorrect.  The  wife  was  entitled  to  all  the  rents 
and  profits  accruing  from  a  homestead  thus  situated  worth  but 
$1,000,  less  the  taxes  and  improvements  thereon ;  but,  as  the 
premises  in  question  were  worth  more  than  $1,000,  she  should 
have  rents  and  profits  only  in  the  proportion  that  sum  bore  to 
the  whole  value  ;  and,  in  stating  the  account,  all  taxes  and  neces- 
sary repairs  should  be  deducted  from  the  gross  amount  of  the 
rents  and  profits  before  an  apportionment  of  the  same.  But,  if 
the  foregoing  adjustment  should  be  found  impracticable,  the  court 
should  decree  the  payment  of  $1,000  to  the  wife,  with  6  per  cent, 
interest  per  annum  from  the  day  she  was  wrongfully  dispos- 
sessed.^ 

§  726.  In  Case  of  a  Creditor's  Bill.  —  Where  a  judgment- 
creditor  brings  a  bill  in  equity  to  set  aside  a  conveyance  of  cer- 
tain realty  of  the  debtor,  as  having  been  made  in  fraud  of  his 
rights,  if  the  debtor,  would  set  up  a  right  of  homestead  in  the 
premises,  he  must  do  it  in  that  suit.  If  a  decree  has  been 
entered  divesting  him  of  all  right  and  interest  in  the  premises 
and  directing  them  to  be  sold,  and  they  have  been  so  sold,  and 
the  purchaser  brings  ejectment,  the  debtor  cannot,  in  this  action, 
set  up  a  right  of  homestead  in  the  premises.  The  decree  in 
equity  cannot  be  thus  collaterally  questioned.*  So,  if  the  bill 
is  taken  for  confessed,  a  final  decree  entered,  and  the  premises 

»  Mix  V.  King,  66  111.  146. 

■  Miller  v.  Sherry,  2  Wall.  287.  This  case  went  up  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illinois.  As  elsewhere  shown  {auprat  }  717 
et  8eq.)f  the  Supreme  Court  of  Illinois  has  taken  a  different  view  of  this  question. 
But  as  this  was  not  a  question  of  property  right  which  must  yield  to  the  local  law, 
but  rather  a  question  of  procedure  in  a  Federal  court,  and  a  question  as  to  the  effect 
which  should  be  given  to  a  judgment  of  that  court,  the  Federal  court  was  not  bound 
to  follow  the  state  decisions  holding  a  contrary  doctrine,  even  if  any  such  had  been 
promulged  at  that  time. 
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sold  thereunder,  and  the  defendant  refuses  possession,  claiming 
to  hold  under  the  homestead  law,  he  cannot  assert  this  right  in 
opposition  to  the  granting  of  a  writ  of  assistance.* 

§  727.  In  Case  of  a  Salt  by  Attachment.  —  A  judgment  en- 
forcing the  lien  of  an  attachment  is  not  conclusive  of  the  defend- 
ant's right  of  homestead  unless  such  right  was  brought  distinctly 
to  the  notice  of  the  defendant  by  the  plaintiff,  in  his  petition. 
The  effect  of  such  a  judgment  is  to  enforce  the  lien  of  the  attach- 
ment on  whatever  interest  the  debtor  had  in  the  property 
attached,  subject,  at  the  time  it  was  attached,  to  execution  and 
forced  salcu  *'The  purpose  of  the  attachment,"  says  the  court, 
*'  is  to  hold  the  property  so  that  it  may  be  subjected  to  the  exe- 
cution so  far  as  legally  liable  to  execution,  and  no  further.  It 
may  be  that,  if  the  attachment  is  levied  on  exempt  property,  the 
defendant  in  attachment  could,  by  a  plea  in  abatement,  have  the 
levy  set  aside.  But,  unless  the  issue  is  made  by  the  pleadings, 
the  court  does  not  puss  upon  the  question  of  whether  the  prop- 
erty is  or  is  not  a  homestead,  and  its  judgment  is  neither  di- 
rectly on  the  point  nor  does  it  necessarily  involve  the  decision  of 
the  question.'  The  cases  referred  to  by  counsel  are  either  cases 
where  suit  was  brought  to  foreclose  a  mortgage,  and  after  such 
foreclosure  the  defendant  was  held  precluded  from  setting  up  the 
defense  which  he  should  have  made,  and  which  went  to  the  very 
issue  presented  by  the  plaintiff's  pleadings,  or  they  are  cases 
which  only  assert  the  settled  rule  that  a  valid  judgment  cannot 
be  collaterally  attacked.  No  case  has  been  cited  suppoiting  the 
proposition  contended  for.  On  principle,  it  would  seem  that,  if 
the  plaintiff  in  attachment  wishes  to  have  the  question  of  home- 
stead settled  in  the  attachment  suit,  he  should  make  such  amend- 
ments to  his  pleadings  as  would  give  the  defendant  notice  that  he 
is  called  upon  to  defend  his  homestead  rights,  and  that  his  failure 
to  assert  such  rights  will  be  an  admission  that  he  has  none." ' 

>  Pratt  V,  Burr,  5  Bibs.  86.  ThU  case,  however,  is  hardly  in  pointy  for  the  right  of 
homestead  was,  in  fact,  litigated  upon  the  application  for  the  writ,  and  the  decision 
was  adverse  thereto.    See,  ante,  {  809. 

*  Citing  Tadlock  v.  Eccles,  20  Texas,  790. 

*  Willis  V,  Matthews,  46  Texas,  488,  opinion  hy  Gk)uld,  J. 
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§'728.  How  far  a  Question  of  Parties.  —  A  teadencj  is  dis- 
covered in  BO  me  of  the  cases  to  treat  this  question  as  a  question 
of  pai*ties.  Thus,  if  the  wife  is  not  made  a  party  to  the  foi-e- 
closure  suit,  according  to  some  of  the  cases,  her  right  of  home- 
stead will  not  be  concluded  by  the  decree  ;^  and,  since  the  rights 
of  the  husband  and  wife  in  this  regard  are  inseparable  while  the 
family  relation  continues,  a  decree  which  will  not  conclude  her 
rights  will  not  conclude  his.'  While  this  application  might  rea- 
sonably obtain  in  a  state  where  the  estate  of  homestead  is  one  of 
joint  tenancy  between  the  husband  and  the  wife,*  it  might  well 
be  denied  under  a  system  where  the  respective  rights  of  husband 
and  wife  in  the  homestead  are  less  intimate.  Thus,  it  is  held  in 
Iowa  that  after  such  a  decree  the  husband  could  not,  if  sued 
alone,  set  up  his  right  in  the  homestead,  though  he  could  prop- 
erly join  with  the  wife  in  a  suit  to  protect  hers.*  But  the  prac- 
tical effect  of  the  rule  in  Iowa  is  that  neither  the  husband  nor 
the  wife  can  be  dispossessed  of  the  homestead  by  virtue  of  such 
a  decree  while  the  family  relation  continues;  for  it  would  be 
contrary  to  the  policy  of  the  law  to  expel  the  husband  from  the 
homestead,  leaving  it  in  possession  of  the  wife.^  The  extreme 
view  taken  by  the  California  court  is  illustrated  by  a  case  which 
holds  that,  after  a  decree  foreclosing  the  husband's  sole  mortgage 
of  the  homestead,  he  and  his  wife  may  mortgage  it  to  another 
person,  who  will  acquire  rights  thereunder  absolute  as  against 
the  first  mortgage.*  In  Michigan,  although  the  wife  may  become, 
on  her  motion,  a  party  to  a  suit  to  foreclose  a  mortgage  on  her 
homestead,  yet,  if  she  fails  to  do  this,  the  mortgage  will  not  con- 
clude her  from  asserting  it  by  a  separate  suit  in  equity.^ 

§  729.   Enforcement  of  Judgrment  Liens — Proof  aliunde. — 

^  Bevalk  v.  Krsemer,  8  Gal.  66 ;  Knemer  t>.  Revalk,  8  CaL  74 ;  Yan  Reynegan  v. 
Revalk,  8  Cal.  75 ;  Oomstock  v.  Gomstock,  27  Mich.  97 ;  Larson  v.  Beynolds,  18  Iowa, 
579;  Gook  v,  Klink,  8  Gal.  347;  Tadlock  v,  Eccles,  20  Texas,  782. 

*  Bevalk  v,  KrsBmer,  supra  /  Knemer  v.  Revalk,  supra ;  Van  Beynegan  v.  Bevalk, 
supra;  Gook  v,  Klink,  supra;  Morris  v.  Ward,  5  Elan.  246. 

'  Ante,  }  613  et  seq. 

*  Larson  v.  Beynolds,  13  Iowa,  586. 
»  Ibid,,  587. 

*  Van  Beynegan  v.  Bevalk,  supra.    See  {  474. 
^  Gomstock  V.  Gomstock,  supra, 
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Whilst,  as  between  a  judgment-creditor  and  third  persons  acquir- 
ing an  interest  in  his  debtor's  land  in  ignorance  of  any  peculiar 
privilege  attaching  to  his  judgment,  it  would  not  be  competent 
for  such  creditor  to  extend  the  lien  of  his  judgment  by  jjroof 
dliunde^^  yet  as  between  parties  to  the  judgment  and  their 
heirs  the  rule  is  different.  It  is  competent  for  the  judgment- 
creditor  to  show  that  his  judgment  attaches  as  a  lien,  though  it 
may  not  appear  so  by  the  record.*  This  doctrine  applies  to  judg- 
ments against  property  occupied  as  a  homestead.^  If,  from  any 
cause,  the  judgment  is  superior  to  the  right  of  homestead  —  as  a 
judgment  for  purchase-money,  or  one  rendered  prior  to  the  time 
when  the  premises  were  occupied  as  a  homestead — the  judgment- 
debtor  may,  it  seems,  show  that  fact  in  a  bill  in  equity  to  enforce 
the  lien  of  his  judgment.* 

1  Redfleld  v.  Hart,  12  Iowa,  865;  Christy  v.  Dyer,  14  Iowa,  488 ;  Belayan  v.  Pratt, 
19  Iowa,  482. 

'  Christy  v.  Dyer,  supra;  Patterson  o.  Linder,  14  Iowa,  414;  Delavan  v.  Pratt, 
supra, 

*  Christy  V.  Dyer,  supra;  Delavan  v.  Pratt,  supra, 

*  Delavan  v.  Pratt  sutfra.    See  {  849  et  aeq^ 
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CHAPTER    XIV. 

OF  THE  debtor's  CHATTEL  EXEMPTION. 

ARTICLE  L — Gknsbal  Ikcidsztts  ov  ths  Right. 

SaonoK  780.  Scope  of  this  Discussion. 

781.  General  Rule  of  Construction. 

782.  Good  Faith  required  of  Debtor. 

783.  By  what  Law  governed — Wife's  ante-nuptial  Debts. 

784.  Exempt  Property  does  not  pass  to  Receiver,  etc 

785.  Effect  of  Possession  of  other  Property. 

786.  Execution  not  a  Lien  upon. 

787.  How  affected  by  subsequent  Marriage. 

788.  Right  to  sell  exempt  Property. 

789.  Continued — Rule  in  Alabama. 

740.  Partial  Sale  no  Estoppel. 

741.  Mortgage  of  exempt  Chattels. 

742.  Enforcing  Lien  of  Pledgee  or  Mortgagee  upon  exempt  Pzopeity. 
748.  Restraint  upon  Husband's  Power  to  sell — Consent  of  Wife — Ohio 

Statute. 

744.  Continued — Rule  in  Indiana. 

745.  Voluntary  Exchange  of  exempt  Property  for  Property  not  exempt 

746.  Illustrations. 

747.  Continued — Exchange  of  Property  after  Allotment. 
748, 749.  Otherwise  in  Case  of  involuntary  Conversion. 

750.  Continued — Insurance  Money  of  exempt  Property. 

751.  Continued — Rule  in  Wisconsin. 

ARTICLE  n. — Of  Stattttes  xxsMPriira  Tools  axb  Stock  dt  Tkasx. 

SacTiON  756.  Rule  of  the  Common  Law. 

756.  Expensive  Machinery. 

757.  Printing-presses,  Threshing-machines,  Mills,  etc. 

758.  Debtor  having  several  Employments. 

759.  How,  in  Case  of  kindred  Employments. 

760.  Employment  in  which  Debtor  is  wholly  or  principally  engaged. 

761.  Effect  of  a  temporary  Cessation  from  Business. 

762.  Business  of  a  Contractor. 

768.  Mechanic's  Tools — Dentistry — Jurisprudence. 

764.  Books  of  one's  Profession  —  Widow. 

765.  Stock  in  Trade  of  Merchant 

766.  Of  Merchant-tailor. 

767.'  Unlawful  Trade  —  Saloon-keeper's  Stock, 

768.  Furniture  of  Merchants. 

769.  Piano  of  Music-teacher. 
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SxcnoK  770.  Horse  of  Tanner. 

771.  Fisherman's  Net  and  Boat 

ABTICLB  in. — Ov  BxxMFTioKs  afpligablb  to  pabticttlab  Emflotuxntb  axd 

SiTUATIOKB. 

8xgtiok778.  "Teamster." 

774, 775.  Person  "  engaged  in  Agriculture.** 

776.  Physician's  Horse  and  Buggy. 

777.  Horseof  Physician's  Wife —Female  Physician. 

778.  "Owner"  of  Homestead. 

• 

ABTICLE IV. — Stattttxs  xxsMPTiKoSABNiNas,  Salabixs,  and  Ohgsxbik  Aenoir. 

6xotiok780.  Earnings. 

781.  Salaries  of  public  Officers. 

782.  Garnishment  of  Wages. 
788.  Ohoses  in  Action. 

784.  Insurance  of  exempt  Property — Avails  of  Policy  exempt 

ARTICLE  y. — Statutxs  xxxMFTiNa  pabtioulab  Ohattxls. 

i.    WeariTig  Apparel, 

SxCTiOK  786.  "  Necessary  wearing  Apparel "  —  Ornaments. 

787.  Clothing  for  Sunday. 

788.  Expensive  Apparel. 

789.  Unmanufactured  Cloth. 

790.  Bags. 

JP.  Arms, 
SXOTZON  791, 792.  Policy  and  Construction  of  Statutes. 

S.  Household  Furniture. 

SxonoK  794.   "  Household  Furniture  " — Trunk — Oabinet-boz. 

795.  "Necessary  Household  Furniture." 

796.  Necessity  must  be  shown. 

797.  Furniture  of  Boarding-house  keeper. 

798.  Piano>forte. 

4.  Domesite  AnimaU, 

SXOTIOK  800.  Ass—  "Horse,  Mule,  or  Yoke  of  Oxen." 

801.  "Oxen,"  "Horses,"  or  "Mules"  — Stallion. 

802.  Work-horse — Colt — Stallion. 
808.  Calves  are  Cows  or  Oxen. 

804.  Two  Cows,  one  mortgaged  or  leased. 

805.  "Team"  includes  what 

806.  Continued — What  Debtor  must  show. 

807.  "Horse"  includes  Saddle,  etc. 

5.    Vehicles* 


BxonoK  809.   "Wagon"  includes  what 
810.  "Cart" 
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6.  ProvisionSf  Forage,  and  other  necessary  Articles, 

Section  812.  Things  "necessary  for  upholding  Life." 

818.  Necessary  Food  —  Necessary  for  how  long^ 

814.  Necessary  Food  for  Stock. 

816.  Provbions  for  Family  Use — Com — Sacks — Right  to  selL 

816.  Ungathered  Crops — Necessary  Vegetablea. 

817.  Manufactured  Cloth. 

ARTICLE  I.  —  General  Incidents  op  the  Right. 

§  730.  Scope  of  this  Discassion. — The  construction  of  stat- 
utes exempting  personal  property  from  execution  and  adminis- 
tration has  been  the  subject  of  frequent  discussion,  in  connection 
with  the  right  of  homestead,  in  former  portions  of  this  work. 
The  general  policy  and  construction  of  such  laws  have  been  con- 
sidered in  Chapter  I,  and  the  effect  of  frauds  upon  the  right  thus 
created  has  been  made  the  subject  of  the  2d  article  of  Chapter 
IX.  In  this  and  the  three  following  chapters  it  is  proposed  to 
examine  such  statutes,  so  far  as  they  seem  to  deserve  a  separate 
discussion. 

§  731.  General  Kale  of  Constmction. — As  already  seen,  the 
courts  are  united  in  the  conclusion  that  statutes  of  this  kind  ought 
to  be  liberally  construed,  so  as  to  advance  the  intention  of  the 
Legislature.^  From  this  general  view  there  are  but  one  or  two 
dissenting  voices,  among  which  may  be  named  the  Supreme  Court 
of  Pennsylvania*  and  the  early  Supreme  Court  of  Minnesota,' 

§  732.  Good  Faith  required  of  Debtor.  —  But,  while  assert- 
ing this  liberal  rule  of  constioiction,  the  courts,  in  the  application 
of  these  laws,  have  shown  a  tendency  to  hold  debtors  to  a  rule 
of  fair  dealing ;  and,  in  determining  whether  a  given  chattel  is 
exempt,  the  test  of  good  faith  on  the  part  of  the  debtor  has  been 
frequently  applied.*  Thus,  where  a  lace  shawl,  purchased  in 
Paris,  of  the  value  of  $300,  was  claimed  as  exempt,  under  a 
statute  exempting  **  all  wearing  apparel,"  without  any  limitation 
as  to  value,  the  court  said:    *'  The  only  inquiry  which  could  be 

*  Ante,  {  4. 

«  Post,  J  882. 

«  Temple  v.  Scott,  8  Minn.  421. 

^  Frazier  v,  Bamum,  19  N.  J.  Eq.  816 ;  Sevan  v,  Hayden,  18  Iowa,  125 ;  Burgess  «. 
Everett,  9  Ohio  St  425;  Fuller  v.  Sparks,  89  Texas,  186;  Bobs  v.  Hannah,  18  Ala. 
128 ;  ante,  2  425  et  seq, 
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made  is  whether  it  is  held  in  good  faith  as  wearing  apparel,  or 
purchased  for  the  purpose  of  putting  the  price  beyond  the  reach 
of  creditors."* 

§  733.  By  what  Liaw  groTemed — Wife's  ante-nnptial  Debts. 

—  Where  there  have  been  successive  statutes  relating  to  this  sub- 
ject, as  a  general  rule,  the  statute  under  which  the  debtor  must 
claim  will  be  the  one  in  existence  at  the  time  of  the  accrual  of 
the  adverse  right.  Thus,  the  implied  obligation  which  a  man 
enters  into  with  the  creditors  of  a  woman,  when  he  marries  her, 
that  he  will  pay  her  debts  contracted  before  the  marriage,  is  gov- 
erned, so  far  as  his  rights  are  concerned,  by  the  law  in  force  at 
the  time  of  the  marriage;  but  as  to  her  rights,  by  the  law  in 
force  at  the  time  the  debt  was  contracted.  Thus,  a  feme  sole 
contracted  a  debt  in  Arkansas  in  1866.  In  1868  a  new  Constitu- 
tion was  adopted  by  that  state  containing  an  enlarged  chattel 
exemption.  In  1870  the  debtor  got  married.  Afterwards  a  joint 
judgment  for  the  debt  was  rendered  against  her  and  her  husband. 
It  was  held  :  (1)  if  the  wife  had  separate  property,  the  judgment 
might  have  been  levied  upon  it  free  from  the  exemption  of  the 
Constitution ;  (2)  if  levied  upon  the  personalty  of  the  husband, 
he  would  be  entitled  to  claim  this  exemption.' 

§  734.    £xempt  Property  does  not  pass  to  Receiver,  etc.  — 

Property  which  the  law  reserves  from  the  demands  of  creditors 
does  not,  in  theory  of  law,  pass  to  a  receiver,'  to  an  assignee  in 
bankruptcy*  or  insolvency,*  or  to  an  administrator.*  It  may  be 
stated,  as  a  general  rule,  that  such  officers  have  only  such  a 
limited  control  over  it  as  may  be  necessary  to  enable  them  to 
separate  it  from  that  portion  of  the  debtor's  estate  which  is  sub- 
ject to  administration  for  the  benefit  of  his  creditors.  Thus, 
under  a  statute  providing  simply  for  the  appointment  of  **  a  re- 
ceiver of  the  property   of  a  judgment-debtor,"  ^  the  receiver 

Frazier  v.  Barnum,  19  N.  J.  Eq.  818,  Zabriskie,  Ch. 

WilliamB  «.  Rivercomb,  31  Ark.  292. 

Finnin  v.  Malloy,  88  N.  Y.  Superior  Ot  882,  889. 

U.  8.  Rev.  Stat,  {  6045. 

Woods  V,  Sanford,  9  Gray,  16. 

Ante,  2  546. 

N.  Y.  Code  of  Proc,  {  298. 
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takes  only  such  property  as  can  be  subjected  to  the  demands  of 
creditors ;  exempt  property  does  not  pass,  and  the  receiver  takes 
such  property  at  his  peril,  even  where  the  order  appointing 
him  is  general  in  its  terms,  and  makes  no  mention  of  exempt 
property,  *'The  debtor  is  entitled  to  its  use  and  possession, 
and  he  is  not  bound  to  seek  the  court  for  a  modification  of  the 
order,  or  to  do  anything  whatever  to  enable  him  to  enjoy  his 
statutory  right  of  holding,  owning,  and  enjoying  this  class  of 
property/'  *  Nor  does  a  right  of  action  for  a  conversion  of, 
or  other  injury  to,  exempt  property  pass  to  such  assignee  or  to 
such  receiver.*  . 

§  735.  Effect  of  Possession  of  other  Property.  —  Under  a 
statute  enumerating  certsiin  specific  articles  which  shall  be  ex- 
empt, it  is  not  necessary,  in  order  to  sustain  a  suit  against  an 
officer  for  levying  upon  exempt  property,  to  show  that  he  had 
,  no  other  exempt  property  of  the  value  of  the  statutory  limit,' 
or  other  means  with  which  to  pay  the  debt.  If  he  has  other 
means,  the  law  has  provided  ample  remedies  for  reaching  and 
subjecting  it.*  It  is  sufficient,  under  the  New  York  statute,  to 
show  that  the  articles  levied  on  and  claimed  as  exempt  were  enu- 
merated in  the  statute,  were  necessary,  and  within  the  limit  as 
to  value.*  So,  if  the  debtor  has  selected  his  exemption  under 
the  statute,  and  the  goods  so  selected  are  wrongfully  seized  and 
sold  during  his  absence,  and  he  sues  the  officer  therefor,  the 
latter  cannot  prove  that  the  debtor  had  other  goods  subject  to 
execution.*  Thus,  it  has  been  said  that  **the  team  of  every 
teamster,  and  of  every  other  man  when  it  is  necessary  to  his 
use,  is  exempt,  although  the  defendant  may  be  worth  thousands 
of  dollars  in  money  or  in  other  property.  The  exemption  is  not 
made  in  the  statute  to  depend  upon  the  pecuniary  ability  of  the 
debtor.  When  the  debtor  has  money  or  other  property,  the  law 
has  provided  ample  remedies  for  collection,  without  resorting  to 

1  Pinnin  v,  Malloy,  88  N.  Y.  Superior  Cu  382,  889. 

•  Post,  2  878. 

s  Smith  V.  Slade,  67  Barb.  640;  Austin  v.  Swank,  9  Ind.  109. 

*  Wheeler  v.  Cropeey,  6  How.  Pr.  288 ;  Wilcox  «.  Hawley,  81  N.  T.  668 ;  Amend  w. 
Murphy,  69  HI.  887.    Contra,  Wolfenbaiger  v.  Standifer,  8  Sneed,  669. 

»  Smith  9.  Slade,  67  Barb.  641. 
<  AuBtin  o.  Swank,  9  Ind.  109. 
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exempted  property  for  the  satisfaction  of  the  debt.'*'  Nor  is  it 
material  that  the  debtor  had  owned  other  property,  which  he  had 
disposed  of,  transferring  the  avails  to  his  wife,  and  that  she 
held  these  avails  when  the  chattel  in  question  was  levied  on.' 

§  736.  £xecution  not  a  Liieii  upon. — In  Indiana,  ^*  before 
the  oflElcer  can  levy — or,  at  least,  before  he  can  sell — he  must  call 
personally  upon  the  execution  defendant,  if  he  can  be  found  in 
the  county,  and  give  him  an  opportunity  to  pay  off  the  execution 
without  a  sale ;  or,  if  he  cannot  do  that,  give  him  an  opportunity 
to  designate  what  property  of  his  that  is  subject  to  execution 
shall  be  sold  to  make  the  money."  In  view  of  this  and  other 
considerations  the  Supreme  Court  of  Indiana  holds  that,  where  a 
debtor  has  not  three  hundred  dollars'  worth  of  personal  property, 
the  statutory  limit  of  the  exemption,  it  does  not  become  subject  to 
the  lien  of  an  execution. *  In  an  earlier  case,  after  an  execution  had 
issued,  which,  ordinarily,  would  have  been  a  lien  on  his  chattels  in 
the  county,  he  sold  cei*tain  of  them,  and  the  execution  was  levied 
upon  them  in  the  hands  of  the  vendee.  It  was  held  that  although 
the  execution  was  a  lien  upon  the  chattels,  yet,  under  the  circum- 
stances of  the  case,  the  debtor  had  a  right  to  claim  his  exemption.^ 

§  737.  How  affected  by  subsequent  Marriage. — We  have 
seen  that  it  has  been  held  in  some  states  that  the  lien  of  a  judg- 
ment upon  the  debtor's  homestead,  attaching  while  he  was  a 
single  man  —  and,  hence,  not  entitled  to  claim  the  exemption — is 
divested  by  his  marriage  before  the  sheriff's  sale,  whereby  he 
becomes  the  head  of  a  family^  and  entitled  to  the  exemption.* 
The  same  rule  has  been  applied  to  divest  the  lien  of  an  execution 
in  the  hands  of  a  sheriff,  upon  a  chattel  of  an  unmarried  debtor, 
by  the  fact  of  his  marriage  before  the  levy  of  the  execution.* 

§  738.    Biglit  to  sell  exempt  Property.  —Statutes  such  as  we 

1  Wheeler  v,  Cropsey,  6  How.  Pr.  288 ;  approved  in  Wilcox  v.  Hawley,  81  N.  Y. 
'667,  668. 

*  Wilcox  V,  Hawley,  supra, 

>  Godman  v.  Smith,  17  Ind.  162. 

*  Vandibur  v.  Love,  10  Ind.  64. 
&  Antcy  li  808,  819,  note. 

*  Watson  V.  Simpson,  6  Ala.  288. 
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are  considering  are  designed  to  protect  indigent  debtors  from 
want,  and  not  to  fetter  the  free  transfer  of  pereonal  property ; 
since  it  would  very  much  impair  the  value  of  the  exemption  to 
the  debtor  to  hold  it  operative  only  while  the  specific  articles 
of  property  should  remain  in  his  possession.  Such  a  rule 
would  destroy  their  merchantable  value  to  him,  while  their  use- 
fulness to  his  family  might  depend  almost  entirely  upon  that 
quality.  Accordingly,  they  constitute  no  impediment  in  the  way 
of  a  debtor  selling  in  good  faith  those  chattels  which  he  might,  as 
against  his  creditors,  hold  as  exempt;^  and  the  purchaser  will 
take  the  same  title  as  against  his  vendor's  creditors  which  the 
vendor  himself  had,  and  he  is. entitled  to  set  up  his  vendor's  ex- 
emption as  against  those  creditors.^  A  sale  of  personal  property 
exempt  from  execution  is  valid  without  delivery,  since  its  reten- 
tion by  the  vendor  does  not  enable  him  to  acquire  a  false  credit? 
If,  therefore,  property  so  sold  is  afterwards  levied  upon  by  the 
creditors  of  the  vendor,  the  question  of  title  should  be  tried  on 
the  same  principles  which  would  be  applicable  if  it  were  a  ques- 
tion between  the  levying  creditor  and  the  vendor,  his  debtor; 
and  in  such  a  case  no  laches  can  be  imputed  to  the  purchaser  on 
account  of  the  neglect  of  the  debtor  to  make  a  claim  which  he 
might  have  made  in  respect  to  propexty  when  attached  or  taken 
in  execution.* 

§  739.  Oontinued  —  Rule  in  Alabama.  —  By  the  former  law 
of  Alabama,  certain  enumerated  articles  of  personalty  might  *•  be 
permanently  retained  for  the  use  of  every  family  in  the  stat«, 
exempt  from  levy  and  sale  by  any  legal  process."  *  It  was  also 
provided  that  **  neither  the  head  of  the  family  nor  any  member 
thereof  has  the  power  to  sell  or  dispose  of  the  property  thus  ex- 
empt from  sale  or  levy ;  and  if  sold  and  taken  possession  of  by 
the  purchaser,  or  if  abandoned  by  the  family  by  the  death  or  dis- 

^  Cook  9.  Baine,  87  Ala.  850 ;  Beyan  v.  Hayden,  18  Iowa,  127 ;  Godman  «.  Smith, 
17  Ind.  162 ;  Denny  v.  White,  2  Coldw.  287 ;  Frost  r.  Shaw,  8  Ohio  St  270 ;  Jewett 
V.  Guyer,  38  Vt  217 ;  Morrig  v.  Tennent,  66  G«.  577. 

*  Jewett  V,  Guyer,  88  Vt.  218. 

*  Foster  v.  McGregor,  11  Vt  695.    See  {  425  et  aeq, 

*  Jewett  V.  Guyer,  88  Vt  218. 
ft  Code  Ala.  1852,  {  2462. 
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persion  of  its  members,  is  liable  for  the  debts  existing  at  the 
time  the  exemption  was  claimed."*  The  light  thus  to  retain 
one  of  the  enumerated  chattels  was  not  complete  until  it  was 
asserted  ;  and  if  not  asserted  before  the  chattel  was  sold  on  exe- 
cution, it  was  lost.*  But  if,  after  the  exemption  was  thus  claimed 
and  became  complete,  the  chattel  was  sold  by  the  head  of  the 
family  **and  taken  possession  of  by  the  purchasers,"  it  thereby 
became  "  liable  for  the  debts  existing  "  (against  the  head  of  the 
family)  at  the  time  the  exemption  was  claimed.'  Thus,  by  the 
act  of  asserting  a  right  of  exemption  in  the  property  under  the 
statute,  the  general  debts  of  the  owner  became  a  lien  upon  it, 
which  followed  it  into  the  hands  of  his  vendee.  As  long  as  the 
debtor  continued  to  hold  it  and  to  assert  in  it  his  right  of  exemp- 
tion, no  process  could  touch  it,  and,  it  is  presumed,  he  might 
consume  it  or  wear  it  out  in  use.  His  right  in  it  was  thus  merely 
usufructuary — a  right  to  enjoy  and  consume,  and  an  immunity 
against  dispossession  —  closely  resembling  the  interest  of  a  debtor 
in  his  homestead  under  those  decisions  which  hold  that  a  judg- 
ment is  a  lien  on  homestead  realty,  dormant  while  the  judgment- 
debtor  occupies  it  as  a  homestead,  but  active  as  soon  as  he  alien- 
ates  or  abandons  it.*  A  statute  so  anomalous,  fettering  the  free 
transfer  of  personal  property,  could  not,  of  course,  continue; 
and  two  years  after  its  publication  in  the  Code  of  1852  it  was,  at 
the  same  session  of  the  Legislature,  first  amended*  and  then 
repealed.'  After  this  repeal  the  decisions  of  Alabama  fall  into 
line  with  those  of  other  states  which  hold  that,  since  an  execu- 
tion in  the  hands  of  an  oflElcer  is  no  lien  upon  property  not 
vendible  under  it,  the  owner  may  sell  it  and  the  purchaser  will 
get  a  good  title.'  And  this  was  declared  to  be  the  law  before 
the  enacting  of  the  statute,  already  quoted,  prohibiting  the  sale  of 
exempt  property.®  But  if  the  thing  received  in  payment  or  ex- 
Code  Ala.  1862,  i  2464. 

Gresham  v.  Walker,  10  Ala.  870. 

Simpson  v,  Simpson,  80  Ala.  225. 

Ante,  i  390  et  »eq. 

Act  February  7,  1864. 

Act  February  14,  1854. 

Cook  V.  Baine,  87  Ala.  860,  868. 

Pool  V.  Reid,  15  Ala.  826. 
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change  was  not  also  exempt  under  the  terms  of  the  statute,  it 
might  be  levied  on.^ 

§  740.  Partial  Sale  no  Bstoppel.  —  If  a  debtor  has  sold  a  par- 
ticular chattel,  and,  before  the  sale  has  become  effectual  in  law 
by  the  delivery  of  possession^  his  creditor  causes  an  attachment 
to  be  levied  upon  it,  the  debtor  may  reassert  his  right  to  it  and 
claim  it  as  exempt.*  *'Tbe  soundness  of  such  a  rule,"  says  the 
court,  **  supposing  the  parties  to  act  in  good  faith,  cannot  well 
be  gainsaid."' 

§  741.  Mortgragre  of  exempt  Chattels.  —  If  the  fact  that  a  par- 
ticular chattel  is  exempted  by  law  from  execution  for  the  debts 
of  the  owner  does  not,  in  the  absence  of  a  restraining  provision 
in  the  statute,  divest  the  owner  of  the  right  to  dispose  of  the 
property  by  sale,*  it  would  not  preclude  him  from  pledging  it  us 
security  for  the  payment  of  his  debts.  In  case  of  a  pledge  or 
chattel  mortgage,  the  owner  waives  the  benefit  of  the  exemption 
so  far  as  the  incumbrance  extends  or  is  operative,*  and  no  fur- 
ther.* After  the  satisfaction  of  the  mortgage  he  may  claim 
his  exemption  as  against  ordinary  judgment-creditors.^  Thus, 
by  statute  in  Kentucky,  the  interest  of  a  mortgageor  in  any 
property,  real,  personal,  or  mixed,  was  subject  to  execution.* 
Another  section  of  the  same  statute  reserved  to  householders 
certain  specific  chattels  from  execution.*  The  property  of  a 
debtor  thus  exempted  from  execution  did  not,  in  consequence 
of  being  mortgaged  by  him,  become  subject  to  an  execution 
against  him,  nor  did  his  equity  of  redemption  become  sub- 
ject to  it.     The  voluntary  subjection  of  such  exempt  property 

1  Pool  V,  Reid,  15  Ala.  826. 

'  Bevan  t;.  Hayden,  18  Iowa,  127,  128,  opinion  by  Lowe,  J. 

>  Antey  i  425  et  seq, 

«  Supra,  2  788 ;  McAuley's  Appeal,  86  Pa.  St  209 ;  Gangwere*s  Appeal,  86  Pa.  St. 
466 ;  Morgan  v.  Noud,  1  PhUa.  Rep.  250. 

^  Frost  o.  Shaw,  8  Ohio  St.  270;  Jones  o.  Scott,  10  Kan.  88.  The  jp<^er  so  to 
waive  has  been  already  discussed.    AwU^  {  441  tt  acq. 

•  CoUett  V.  Jones,  2  B.  Mon.  19. 

'  Hill  V,  Johnston,  29  Pa.  St.  862. 

•  Act  February  12,  1828,  J  86;  Stat  Law  Ky.,  ed.  1834,  p.  668. 
»  Ibid.,  1 13 ;  ibid.,  641. 
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as  a  security  for  one  debt,  by  way  of  mortgage,  is  not  a  renun- 
ciation of  the  privilege  of  exemption  beyond  the  regular  opera- 
tion and  effect  of  the  mortgage  itself.^ 

§  742.  £iiforcingr  Liien  of  Pledgee  or  Mortgagee  upon 
exempt  Property. — Where  personal  property  otherwise  exempt 
from  execution  has  been  pledged  as  collateral  security  for  the 
payment  of  a  debt,  and  judgment  has  been  rendered  on  the  debt, 
an  execution  may  be  issued  and  the  property  seized  and  sold 
thereon  as  in  other  cases.*  And  where,  by  the  terms  of  a  chat- 
tel mortgage,  the  mortgagee,  at  the  maturity  of  his  debt,  has 
the  right  to  take  possession  of  the  property,  he  may,  if  he 
choose,  reduce  his  debt  to  judgment,  take  out  execution,  and 
levy  upon  and  sell  the  mortgaged  property  as  in  other  cases  ^  in 
which  case  the  debtor  sustains  no  such  injury  as  will  suppoi*t  an 
action  of  trespass,  even  though  the  chattels  thus  mortgaged  be 
the  articles  enumerated  by  law  as  exempt  from  execution.' 

§  743.  Restraint  upon  Husband's  Power  to  sell  —  Consent 
of  Wife  —  Ohio  Statute.  —  In  the  absence  of  any  statutory  ex- 
pression upon  the  subject,  the  Supreme  Court  of  Ohio  formerly 
held  that  the  owner  of  chattels  exempted  from  execution  is  not 
divested  of  the  right  of  disposing  of  the  property  himself,  either 
by  sale  or  by  pledge  in  security  for  the  payment  of  his  debts.* 
But  this  rule  was  subsequently  repealed  by  a  statute  which  pro- 
vides that  **  no  married  man  shall  sell^  dispose  of^  or  in  any  man-- 
ner  part  with  any  personal  property  which  is  now,  or  may  here- 
after be,  exempt  from  sale  on  execution,  without  having  first  ob- 
tained the  consent  of  his  wife  thereto."  *  **  If  any  married  man 
shall  violate  the  provisions  of  the  foregoing  section,  his  wife  may, 
in  her  own  name,  commence  and  prosecute  to  final  judgment  and 
execution  a  civil  action  for  the  recovering  of  such  property  or  its 
value  in  money."  •    A  mortgage  by  the  husband  of  all  the  per- 

1  Collett  V.  Jones,  2  B.  Mon.  19. 
s  Jones  V.  Scott,  10  Kan.  88. 
»  Frost  V,  Shaw,  8  Ohio  St  270. 

•  Ibid. 

•  Ohio  Act  April  17,  1857,  {  1 ;  4  Gurwen's  Stat  at  Lai^  8005. 

•  Ibid,,  I  2. 
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sonal  property  he  had,  being  of  less  value  than  the  limit  of  the 
chattel  exemption,  his  wife  not  consenting  thereto,  was  a  parting 
with  it  within  the  meaning  of  this  statute ;  and,  hence,  after  a 
recoveiy  of  judgment  upon  the  mortgage  debt  and  a  sale  of  the 
mortgaged  property  under  an  executicm  issuing  thereon,  it  was 
competent  for  the  wife  to  bring  an  action  in  her  own  name  and 
to  recover  the  property ;  ^  although  the  husband  was  precluded 
by  his  mortgage  from  claiming  the  property  as  exempt.'  The 
wife  may,  at  her  election,  maintain  an  action  against  the  pur- 
chaser for  the  specific  property  sold,  or  may  sue  to  recover  its 
value.'  The  right  of  a  wife  thus  to  impeach  a  sale  of  exempt 
chattels  made  by  the  husband  is  not  defeated  by  the  fact  that 
the  chattels  had  not  previously  to  such  sale  been  selected  by  the 
husband,  as  required  by  the  statute,  if,  in  point  of  fact,  all  the 
chattels  which  the  debtor  had,  including  those  in  controversy,  did 
not  exceed  the  limited  value  named  in  the  statute.* 

§  744.  Continued  —  Rule  in  Indiana.  —  In  the  Indiana  stat- 
ute the  homestead  and  chattel  exemption  are  blended  as  fol- 
lows :  **  An  amount  of  property  not  exceeding  in  value  thi-ee 
hundred  dollars,  owned  by  any  resident  householder,  shall  not  be 
liable  to  sale  on  execution,  or  any  other  final  process  from  a 
court,  for  any  debt  growing  out  of,  or  founded  upon,  a  contract, 
express  or  implied,  after  the  fourth  of  July,  eighteen  hundi-ed 
and  fifty-two.  The  property  may  be  real  or  personal,  or  both, 
as  the  debtor  may  elect.  No  mortgage  or  sale  of  any  real  estate 
exempted  under  the  provisions  of  this  act  shall  be  valid,  if  exe- 
cuted by  a  married  man,  unless  the  deed  be  acknowledged  by  the 
wife  in  due  form  of  law."  *  This  exemption  is  held  to  be  a  per- 
sonal privilege,  which  the  debtor  may  waive  or  claim  at  his  elec- 
tion. If  he  does  not  claim  it,  the  sheriff  should  levy  and  sell ;  if 
he  does  claim  it,  the  sheriff  must  appraise  and  set  apart  what  is 
exempt.*    Carrying  out  this  view,  it  is  held  that  the  3d  section 

1  ColweU  V,  Carper,  15  Ohio  St  279;  Slanker  v.  Beaidslej,  9  Ohio  St  689. 

*  Ibid,,  citing  Frost  v,  Shaw,  8  Ohio  St  270. 
'  Slanlfcer  v,  Beardsley,  supra. 

*  Ibid. 

6  Gavin  &  Hord's  Stat  Ind.  868,  J  J  1,  2,  S. 
«  The  State  v.  Melogue,  9  Ind.  196. 
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of  the  law  prohibiting  *<  the  mortgage  or  sale  of  any  real 
estate  exempted  under  this  act/'  *^  unless  the  deed  be  acknowl- 
edged by  the  wife  in  due  form  of  law,**  applies  only  to  property 
which  has  been  so  claimed,  appraised,  and  set  apart  to  the  debtor ; 
since  other  property  cannot  be  said  to  be  eocempted  under  the  pro- 
visions of  the  act.^ 

§  745.  Yoluntary  Excliange  of  exempt  Property  for  Prop- 
erty not  exempt*- — **When  a  debtor  voluntarily  disposes  of 
exempt  property,*'  "he  voluntarily  deprives  himself  of  the 
benefit  of  the  statute,  and  waives  the  privilege  thus  secured/*' 
And,  on  the  same  principle,  where  a  debtor  voluntarily  exchanges 
property  specifically  exempt  from  execution  for  property  not  ex- 
empt, he  cannot  claim  the  benefit  of  the  statute  as  to  the  propeily 
received  in  exchange .•  The  reason  of  this  rule  has  been  thus 
expressed:  **The  general  rule  unquestionably  is  that  all  the 
goods  and  chattels  of  a  party  against  whom  an  execution  has  been 
issued  may  be  levied  upon  and  sold,  unless  they  are  specifically 
exempted  therefrom  by  statute,  or  by  some  rule  of  the  common 
law.  The  exemption  is  a  personal  privilege,  which  the  party  in 
whose  favor  it  exists  may  waive,  and  of  which  no  other  person 
can  take  advantJige.  A  bailee  or  mortgagee  of  such  property 
cannot  claim  the  benefit  of  the  exemption.  The  owner,  only, 
can  claim  the  benefit  of  the  exemption,  or  dispose  of  it  at  his 
pleasure.  When  it  is  voluntarily  sold  and  converted  into  money, 
or  other  property  not  also  exempt,  the  right  is  gone.  The  law 
designates  the  species  of  property  which  it  exempts,  and  does 
not  allow  the  debtor  to  choose  for  himself  in  respect  to  the  species 
or  kind  of  property  to  be  exempted.  To  allow  this  would  be  to 
substitute  the  choice  of  the  debtor  for  the  provisions  of  the  stat- 
ute."* 

§  746.  Illustrations.  —  If,  therefore,  the  head  of  a  family 
should  exchange  his  homestead,  or  the  team  with  which  he  ha- 

1  Sullivan  v,  Winslow,  22  Ind.  158. 

«  Andrews  v.  Rowan,  28  How.  Pr.  12S ;  Wygant «.  Smith,  2  Lans.  186. 
»  Ibid,;  Friedlander  v,  Mahoney,  81  Iowa,   315;   Scott  v,  Brigham,  27  Vt  661; 
Edson  V.  Trask,  22  Vt  18. 
*  Wygant  v.  Smith,  supra,  opinion  by  Johnson,  J. 
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bitually  earns  his  livelihood,  for  articles  of  merchandise,  they 
would  not,  it  has  been  suggested,  remain  exempt  from  the  pay- 
ment of  his  debts.*  So,  although  a  policy  of  life  insurance  is 
exempt  from  execution,  yet,  if  it  is  assigned  by  the  beneficiary 
in  exchange  for  a  stock  of  merchandise,  the  merchandise  does 
not  remain  exempt.'  Following  out  this  principle,  it  has  been 
held  that  an  exemption  of  a  soldier's  pay  and  bounty*  does  not 
extend  to  property  purchased  with,  or  otherwise  voluntarily  ex- 
changed for,  such  pay  and  bounty.*  So,  a  debt  accruing  from 
the  sale  of  exempt  chattels  may  be  attached  on  trustee  process, 
in  the  absence  of  a  statute  protecting  the  proceeds  of  such  a  sale. 
**  Though  a  man's  last  cow  is  not  subject  to  attachment,  yet,  if  he 
sells  itpn  a  credit,  the  vendee  may  be  trusteed."*  So,  one  who 
contracts  to  sell  personal  property  in  his  possession,  but  of  which 
he  is  not  the  owner,  to  be  delivered  at  a  future  day,  and  receives 
the  purchase-money,  but  does  not  deliver  the  property  by  reason 
of  its  having  been  reclaimed  by  the  real  owner,  may  be  held  as 
trustee  of  the  vendee  for  the  amount  of  such  purchase-money. 
And  it  makes  no  difference,  in  this  respect,  that  the  property 
thus  contracted  to  be  sold  would  have  been  exempt  from  attach- 
ment and  execution  in  the  hands  of  .the  vendee  if  received  by 
him.'  Upon  similar  grounds,  where  the  head  of  a  family,  after 
securing  a  homestead  in  realty  and  personalty  according  to  the 
Georgia  statute  of  1868,  sold  the  same  (the  personalty  by  his 
o.wn  individual  contract,  without  the  cooperation  of  his  wife  and 
without  consent  of  the  ordinary)  and  invested  the  proceeds  in 
lands,  taking  title  to  himself,  a  court  of  equity  would  not,  at  his 
instance,  enjoin  his  judgment-creditor  from  levying  upon  and 
selling  the  lands  as  his  property  on  the  ground  that  he  had  an 
application  pending  to  set  such  lauds  apart  as  a  homestead,  or 
on  the  ground  that  they  were  the  proceeds  of  a  prior  home- 
stead.^ 

^  Friedlander  v,  Mahoney,  81  Iowa,  81& 

«  Ibid, 

»  Laws  N.  y.  1864,  p.  1882,  ch.  578. 

*  Wygant  v.  Smith,  2  Lans.  186b 

»  Scott  V.  Brigham,  27  Vt.  661. 

«  Edson  V.  Trask,  22  Vt  18. 

T  Pate  V,  Oglethorpe  Fertilizing  Co.,  54  G&.  516. 
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§  747.    Continued — Exchange  of  Property  after  Allotment. 

—  A  statute  of  North  Carolina  provided  for  an  exemption  of  cer- 
tain specified  chattels  **  in  favor  of  eveiy  householder  complying 
with  the  provisions  of  this  chapter."  One  of  the  provisions  of 
the  chapter  was  that  the  person  desiring  the  exemption,  or  his 
wife  in  his  absence,  might  have  an  allotment  of  the  exempt  prop- 
ertj*^  by  freeholders,  who  should  make  out  a  list  of  the  property 
allotted  to  the  debtor  as  exempt,  and  return  the  same  to  the 
clerk  of  the  Court  of  Pleas  and  Quarter  Sessions,  who  should  file 
the  same  among  the  records  of  his  oflice.^  The  object  of  thus 
making  a  public  record  of  property  thus  set  apart  as  exempt  to 
debtors  was  to  enable  officers  having  statutes  in  their  hands  to 
know  with  certainty  what  property  was  exempted.'  Such  being 
the  purpose  of  the  statute,  it  followed  that,  if  a  debtor  procured 
property  to  be  allotted  to  him  as  exempt  and  afterwards  ex- 
changed it  for  other  property,  the  property  received  by  him  in 
exchange  would  not  be  impressed  with  the  character  of  exempt 
property  without  a  new  allotment.'  In  Georgia,  where  what  is 
called  **  the  homestead"  consists  of  land  and  personalty  of  a 
given  value  and  description,  set  apart  to  a  debtor  or  his  family 
by  the  ordinary,  it  has  been  held  that,  if  exempted  personalty  so 
set  apart  has  been  exchanged,  whether  legally  or  not  —  that  is, 
whether  with  the  approval  of  the  ordinary  or  not  —  for  property 
of  like  Mndy  the  latter  stands,  as  against  the  husband's  creditors, 
in  the  place  of  the  former,  so  long  tis  the  exchange  is  not  repu- 
diated by  any  of  the  parties  in  interest.  The  family  are  entitled 
to  retain  the  substituted  property,  either  for  enjoAinent  or  res- 
toration to  the  true  owner.* 

§  748.    Otherwise  In  Case  of  Involuntary   Conversion.  —  A 

clear  distinction  exists  between  the  proceeds  of  exempt  property 
exempt  from  attachment,  when  such  property  has  been  voluntarily 
sold  by  the  debtor,  and  when  taken  by  him  by  proceedings 
against  his  will  and  changed  into  money.     Where  such  property 

»  Rev.  Stat  N.  C.  1865,  p.  276,  JJ  8,  9. 
*  Dean  v.  King,  18  IrecL  20. 
'  Lloyd  V,  Durham,  1  Winst,  part  1,  p.  228. 
*■  Morris  v.  Tenuent,  56  Ga.  577. 
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is  converted  into  a  mere  right  of  action,  by  a  proceeding  wholly 
in  invituniy  such  right  of  action  and  the  money  collected  are  also 
exempt  from  attachment  the  same  as  the  property  itself.^  In 
declaring  this  rule  the  couits  are  moved  by  the  consideration 
that  without  it  the  statute  would,  in  many  cases,  be  wholly  un- 
availing to  the  debtor.  A  frequent  illustration  of  this  is  found 
ill  the  case  where  an  officer  unlawfully  seizes  and  sells  exempt 
property  under  an  execution,  and  the  debtor  recovers  damages 
for  the  trespass.  The  money  so  recovered  is  exempt  from  execu- 
tion or  attachment,*  and  does  not  pass  to  a  receiver.'  Therefore 
it  is  no  breach  of  the  injunction  usually  granted  on  a  creditor's 
bill  for  the  defendant  in  such  bill  to  bring  an  action  against  a 
third  person  for  damages  for  seizing  exempt  property;  ''for 
the  exemption  of  certain  necessaiy  articles  from  execution  would 
be  useless  if  the  creditor  could  seize  them  on  his  execution,  and 
could  reach  such  claim  when  a  suit  was  brought  against  him  or 
thfe  sheriff  for  damages,  and  deprive  the  debtor  of  it  by  means 
of  a  creditor's  bill."  *  This  doctrine  is  denied  in  Minnesota,  but 
the  reasoning  o^  that  court  loses  force  from  the  accompanying 
declaration  that  statutes  of  this  kind  are  in  derogation  of  the  com- 
mon law,  and  must  be  strictly  construed,  and  that  nothing  can  be 
taken  by  implication.* 

§  749.  Continued.  —  The  rule  has  also  been  applied  in  a  case 
where  lands  which  included  the  debtor's  homestead  had  been 
sold  in  New  Hampshire  under  process  of  law,  and  the  statutory 
value  of  the  homestead  paid  to  the  husband  with  the  consent  of 
the  wife,  and  the  money  kept  apart  as  a  separate  fund  for  invest- 
ment in  another  homestead.  The  family  subsequently  moved  to 
Vermont,  bringing  this  fund  with  them,  and  it  was  there  held 
not  subject  to  trustee  process  against  the  husband.^  Tho  rule 
has  been  held  equally  applicable  in  Kansas,  where  the  homestead 

^  Stebbins  v.  Peeler,  29  Vt  289;  Keyes  v.  Rines,  37  Vt.  263;  Mitchell  c.  MUhoan, 
11  Kan.  617 ;  Houghton  v.  Lee,  50  Cal.  101 ;  Cooney  v.  Cooney,  66  Barb.  624. 
«  Stebbins  v.  Peeler,  supra;  Tillotson  v.  Wolcott,  48  N.  Y.  19a 

•  Andrews  v.  Rowan,  28  How.  Pr.  126. 

*  Hudson  r.  Plets,  11  Paige,  180,  184,  opinion  by  Walworth,  Oh. 

•  Temple  v,  Scott,  8  Minn.  419. 

*  Keyes  v.  Rlnes,  aupra. 
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is  limited  in  area,  but  not  in  value.  Thus,  where  the  homestead 
of  a  debtor  was  sold  to  satisfy  a  judgment  which  was  a  lien  upon 
it,  and  there  remained  in  the  hands  of  the  sheriff  the  sum  of 
$3,060.93,  a  portion  of  which,  without  notice  to  the  debtor  or 
appearance  on  his  part,  the  court  ordered  the  sheriff  to  pay  over 
to  another  judgment-creditor,  to  satisfy  his  judgment,  it  was 
held,  in  a  sepamte  action  instituted  to  set  aside  this  order,  that 
it  was  voidable,  if  not  void,  and  gave  the  parties  obtaining  it  no 
right.  Such  surphis  fund  was  not  liable  to  be  taken  on  execu- 
tion to  satisfy  a  judgment  which  was  not  a  lien  upon  the  home- 
stead, so  long  as  the  judgment-debtor  intended  and  expected  to 
use  it  in  redeeming  his  homestead  from  the  sale,  or  in  purchas- 
ing another  homestead.  The  couit  went  further.  The  sheriff, 
in  pursuance  of  the  order  in  question,  paid  over  such  surplus 
fund  to  the  attorneys  of  the  general  judgment-creditor,  and  they 
paid  over  a  portion  of  the  same  to  such  judgment-creditor  him- 
self. It  was  held  that  the  attorneys  were  liable  for  the  amount 
which'  remained  in  their  hands  at  the  commencement  of  the 
action  brought  to  set  aside  the  order.* 

§  750.    Oontlnaed  —  Inaurance  Money  of  exempt  Property. 

— :•  Another  application  of  this  rule  is  found  in  the  case  where  a 
debtor's  house,  being  his  family  homestead,  burns  down ;  the 
insurance  money  is  not  liable  to  garnishment.*  For  the  same 
reason,  a  judgment-debtor  being  a  householder,  and  having  a 
family  for  which  he  provides,  cannot  be  comi^elled  to  execute  to 
a  receiver  an  assignment  of  a  policy  of  insurance  for  $200,  upon 
his  household  furniture,  after  a  loss  has  occurred.  For  a  rea- 
sonable time  the  debtor  has  a  right  to  the  insurance  money  to 
replace  the  furniture,  if  he  has  not  used  other  means  for  that 
purpose.'  This  rule  has,  however,  been  denied  in  New  Hamp- 
shire in  a  case  where  it  was  appealed  to  to  protect  from  attach- 
ment under  tinistee  process  the  money  due  on  account  of  an 
insurance  of  a   debtor's    household   furniture   which  had   been 

1  Mitchell  r.  Milhoan,  11  Kan.  617. 

*  Houghton  V.  Lee,  60  Cal.  101. 

•  Cooney  v,  Cooney,  66  Barb.  624. 
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destroyed  by  fire  ;^  but  the  rule  is  founded  in  reasons  too  cogent 
to  be  shaken  by  the  dissent  even  of  that  able  court.  lu  other 
states  the  insurance  money  of  exempt  chattels  has  been  pro- 
tected from  garnishment,  but  under  statutes  exempting,  not 
specific  chattels,  but  any  personalty  of  a  given  value,  to  be 
selected  by  the  debtor.  Such  statutes  have  been  held  to  accord 
to  the  debtor  the  privilege  of  selecting  money  or  c/ioses  in  action^ 

§  751.  Continued — Rule  in  Wisconsin.  —  The  restriction  of 
the  foregoing  rule  to  involuntary  sales  of  exempt  property  has 
been  denied  in  Wisconsin  as  it  respects  the  homestead.  There, 
moneys  due  a  judgment-debtor  on  account  of  a  sale  of  his  home- 
stead, which  he  designs  in  good  faith  to  apply  in  the  purchase  of 
another,  are  not  liable  to  garnishment.  It  will  be  remembered 
that  there  is  a  statute  in  Wisconsin  empowering  a  debtor  to  sell 
and  convey  his  homestead  without  subjectingi  it  to  the  demands 
of  his  creditors.*  This,  the  courts  say,  would  be  a  barren  right, 
if  the  proceeds  of  a  sale  of  the  homestead  cannot  be  prqtected 
while  in  transition  from  one  homestead  sold  to  another  pur- 
chased.* If  this  view  is  a  sound  one  —  and  it  certainly  is  calcu- 
lated to  promote  the  ends  which  the  Legislatures  have  had  in 
view  in  enacting  homestead  laws — it  is  equally  applicable  in 
other  states  where  the  rule  obtains  that  judgment  liens  do  not 
attach  to  the  homestead  so  as  to  prevent  the  owner  and  his  wife 

*  Wooster  r.  Page,  54  N.  H.  125.  Foster,  J.,  in  giving  the  opinion  of  the  coiirt» 
said :  "  When  the  debtor's  household  furniture  was  consumed,  the  property  exempt 
trom.  attachment  was  gone.  It  was  doubtless  a  great  misfortune,  but  it  was  one  of  those 
misfortunes  for  the  relief  of  which  the  Legislature  has  made  no  provision.  It  is  the  Aimi- 
ture,  and  not  the  avails  of  it  in  another  form,  which  is  protected.  When  the  property 
is  consumed,  it  is  no  longer  household  furniture  in  the  possession  of  the  debtor,  nor 
did  it  become  household  furniture  of  the  debtor  in  the  hands  of  the  insurance  com- 
pany. The  supposed  trustees  had  no  specific  chattels  of  the  defendant  in  their  hands, 
nor  were  they  his  debtors  for  any  wages  due  him  or  his  family  for  personal  labor. 
What  is  in  the  hands  of  the  insurance  company  belonging  to  the  defendant  is  money, 
having  no  ear-mark  by  which  it  may  be  distinguished  firom  any  other  money,  and  not 
derived  by  any  process  of  transmutation  from  the  ashes  of  the  defendant's  goods ; 
and,  hence,  the  exemption  which  before  existed  by  statute  cannot  foUow  and  apper- 
tain to  this  indebtedness  of  the  insurance  company." 

«  Infra,  i  788. 

>  Ante,  I  890. 

«  Watkins  v.  Blatschinski,  40  Wis.  847. 
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from  alienating  it.*  It  was,  however,  pushing  this  principle  further 
than  most  courts  will  be  willing  to  go,  to  hold  that  it  exempts 
materials  purchased  to  be  used  in  repairing  a  debtor's  homestead- 
dwelling,  they  not  being  protected  by  any  statute  exempting  per- 
sonalty.* 


ARTICLE  II.  —  Of  Statutes  exemffing  Tools  and  Stock  in  Trade. 

§  755.  Rule  of  the  Common  JLaw.  —  In  Coke  upon  Littleton, 
47  a,  it  is  said  that  «*  valuable  things  shall  not  be  destreyued  for 
rent  for  benefit  and  maintenance  of  trades,  which  by  consequent 
are  for  the  commonwealth,  and  are  there  by  authority  of  law  ;  as 
a  horse  in  a  smith's  shop,"  etc.  Here,  in  one  sentence,  is  a 
confusion  of  two  entirely  different  things,  namely :  fii*st,  an  ex- 
emption from  distress  for  rent  of  the  tools  of  one's  trade ;  and, 
second,  an  exemp^on  of  propei*ty  belonging  to  a  stranger  to  the 
landlord,  lawfully  upon  the  premises  demised  to  the  tenant. 
Such  jumbling  of  different  subjects  is  to  be  found  on  almost 
every  page  of  the  writings  of  a  man  venerated  as  one  of  the 
greatest  sages  of  the  common  law,  but  who  was  scarcely  capable 
of  connected  ratiocination.  Further  on,  the  same  writer  says: 
«*  Beasts  of  the  plow,  averia  ca^nicce^  shall  not  be  destreyned 
(which  is  the  ancient  common  law  of  England,  for  no  man  shall 
be  destreyned  by  the  utensils  or  instruments  of  his  trade  or  pro- 
fession ;  as,  the  axe  of  the  carpenter  or  the  bookes  of  a  schoUar), 
while  goods  or  other  beasts,  which  Bracton  calls  animalia  (or 
catalla)  otiosay  may  be  destreyned." '  The  reason  of  this  rule  is 
thus  stated  by  Lord  Mansfield:  ''In  the  old  common-law  dis- 
tresses, which  were  in  the  nature  of  b,  nomine  poencB  to  compel  pay- 
ment, it  would  have  been  absurd  to  have  suffered  the  implements 
by  which  a  man  gained  his  livelihood  to  be  holden  as  a  pledge,  be- 
cause that  would  have  been  taking  from  the  man  the  only  means 
he  had  of  being  able  to  pay  the  debt.  But  this  reason  don't 
hold  where  the  thing  distrained  may  immediately  be  sold  by  way 
of  satisfaction,  which,  though  called  a  distress,  yet  really  is,  in 

1  AnUf  2  890  et  acq, 
*  Ante,  1 119. 
»  Co.  Lit  47  a,  b. 
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this  respect,  an  execution."  ^  So,  in  an  earlier  case,  it  was  *«  ad- 
judged that  the  rule  of  the  common  law,  which  exempts  utensils, 
tools,  instruments  of  husbandry,  etc.,  from  distress,  holds  only 
in  distresses  for  rent  arrear,  amerciaments,  etc.,  but  doth  not 
extend  to  cases  where  a  distress  is  given  tn  the  nature  of  an  exe- 
cution by  any  particular  statute.'**  In  a  later  case  the  above 
statements  of  Lord  Coke  are  narrowed  down  to  the  rule  that 
'*  implements  of  trade  may  be  distrained  for  rent  if  they  be  not 
in  actual  use  at  the  time^  and  if  there  be  no  other  sufficient  disti'ess 
on  the  premises.'*  This  inile  was  declared  upon  the  authority  of 
the  cases  collected  in  3  Comyn's  Digest,  pages  112, 113.  "  This 
exemption,"  said  Lord  Kenyon,  •*  is  founded  in  good  sense ;  it  is 
allowed,  not  only  for  the  convenience  of  trade,  but  for  the  preser- 
vation of  the  peace."'  This  doctrine  was  reaffirmed  as  late  as 
1832;^  and  it  was  held,  as  late  as  1836,  that  an  action  is  not 
maintainable  for  distraining  beasts  of  the  plow  when  there  is  no 
other  sufficient  subject  of  distress  on  the  premises  besides  grow- 
ing crops.*  The  rule  of  the  coijamon  law  must,  then,  be  taken  to 
be  that,  against  the  ordinary  distress  for  rent,  where  the  distrainor 
held  the  thing  distrained  as  a  mere  pledge  to  secure  the  payment, 
and  where  he  could  not  sell  the  same,  there  was  at  best  but  a  lim- 
ited exemption  of  the  tools,  utensils,  and  animals  by  means  of 
which  the  debtor  gained  his  living ;  whilst  under  the  writ  of  fieri 
facias^  and  in  case  of  distresses  analogous  thereto,  where  the 
thing  seized  could  be  sold,  there  was  no  exemption  whatever. 

§  756.    Expensive   Machinery.  —  Statutes   exempting,   under 

*  Hutchins  v.  Chambers,  1  Burrows,  588. 

*  Anonymous,  8  Salk.  136. 

*  Gotten  V.  Falkner,  4  Term  Rep.  565. 

*  Fenton  v,  Logan,  9  Bing.  676 ;  compare  Abercrombie  v,  Alderson,  9  Ala.  981. 

*  Piggott  V,  Birtles,  1  Mee.  &  W.  442;  «.  c,  Tyrwh.  &  Or.  729.  In  Hendricks  v. 
Lewis,  R.  M.  Oharlt.  105  (Ga.,  1821),  a  constable  had  stripped  the  house  of  a 
tenant,  under  a  distress  warrant,  of  furniture,  bedding,  and  apparel.  There  appears 
to  have  been  no  exemption  law  in  force  in  Georgia  at  that  time,  the  earliest  one  (Act 
December  23,  1822)  having  been  passed  a  year  later.  Charlton,  J.,  held  the  distress 
illegal  at  common  law,  and  animadverted  in  severe  terms  upon  the  conduct  of  the 
landlord  and  the  constable.  I  must  remark,  first,  that  the  judge  was  undoubtedly 
-wrong  in  his  view  of  the  common  law,  and  the  authorities  which  he  cites  (Co.  Lit  47; 
2  Inst.  138)  show  it ;  second,  the  decisions  of  the  old  Superior  Court  of  Georgia  are 
not,  I  believe,  considered  authority,  even  in  that  state. 
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various  phraseology,  the  necessary  tools  of  a  debtor,  by  which  he 
carries  on  his  trade  or  occupation,  have  never  been  held  to  em- 
brace complicated  and  expensive  nfachinery.  The  word  **  tool,'* 
as  used  in  such  statutes,  is  understood  to  refer  to  some  simple 
instrument  used  by  hand  —  such  as  a  saw,  a  plane,  a  trowel,  and 
the  like ;  and  this  agrees  with  the  definition  of  the  word  given  by 
the  best  lexicographers.  The  design  of  these  statutes  is  said  to 
be  fulfilled  by  protecting  mechanics  and  other  laborers  with  the 
usual  implements  necessary  in  the  exercise  of  their  appropriate 
callings ;  and  this  benevolent  design  would  be  grossly  perverted 
by  extending  it  to  large  and  expensive  machines,  or  to  the  sepa- 
rate machines,  instruments,  and  materials  used  in  large  manufact- 
uring establishments,  requiring  the  cooperation  of  many  hands. ^ 
Thus,  a  stiitute  of  South  Carolina,  classifying  certain  articles  as 
exempt  from  execution,  used  the  following  language:  **If  a 
mechanic,  the  tools  of  his  trade.**  This  was  held  to  exempt  the 
tools  of  all  mechanics,  whether  master-workmen  or  journeymen, 
who  pei*sonally  work  with  their  own  tools  and '  with  their  own 
hands  —  in  contradistinction  to  contractors,  superintendents, 
capitalists,  or  mere  owners  of  machinery.*  In  an  early  case  in 
Alabama  the  question  was  examined  with  reference  to  the  pro- 
visions of  a  statute  which  exempted  **  all  tools  or  implements  of 
trade,"  and  also  with  reference  to  the  rule  of  the  common  law; 
and  the  conclusion  reached  was  that,  •*  if  the  exemption  be  allow- 
able, it  must  be  confined  to  the  case  of  a  debtor  who  uses  them 
in  his  trade,  and  not  to  one  who  employs  others  to  work  for  him.'* 
Accordingly,  a  debtor  who  kept  a  tin-shop,  and  employed  work- 
men to  manufacture  the  tin-ware,  which  he  exposed  to  sale,  could 
not  retain  as  exempt  from  execution  the  tools  used  by  such  work- 
men, although  ^' he  sometimes  tinkered"  about  the  shop  him- 
self.' 

»  Buckingham  v.  Billings,  13  Mass.  82;  Danforth  v.  Woodward,  10  Pick.  428;  Kil- 
burn  V,  Demming,  2  Vt.  404 ;  Batchelder  v.  Shapleigh,  10  Me.  136 ;  Ford  v,  Johnson^ 
84  Barb.  864;  Meyer  t?.  Meyer,  28  Iowa,  875;  Spooner  v.  Fletcher,  8  Vt  188;  Richie 
V.  McOauley,  4  Pa.  St  471;  Sallee  v.  Waters,  17  Ala.  482;  Smith  v.  Gibbs,  6  Gray, 
298 ;  Parkerson  v.  Wightman,  4  Strobh.  868 ;  compare  Howard  v.  Williams,  2  Pick. 
SO;  Dailey  v.  May,  5  Mass.  813. 

*  Parkerson  v.  Wightman,  supra. 

'  Abercrombie  v.  Alderson,  9  Ala.  981. 
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§  757.  Continued — Printing-presses^  Mills,  etc. — Thresli- 
ingr-macliines. — For  the  same  reason,  a  threshing-machine,  such 
as  those  ordinarily  in  use,  propelled  by  eight  or  ten  horses,  requir- 
ing the  service  of  ten  men  to  operate  it,  is  not  a  **  necessary 
working-tool"^  of  a  farmer,  nor  *'the  proper  tools  or  imple- 
ments of  a  farmer,"  ^  and  is  not  exempt  from  execution  as  such. 
Neither  are  the  printing-press,  types,  and  materials  commonly 
used  in  a  printing-office,  where  several  men  are  employed,  tools 
within  the  meaning  of  a  statute  exempting  *'the  tools  of  any 
debtor  necessary  for  his  trade  or  occupation,"  or  statutes  of 
similar  import ; '  nor  is  a  saw-mill ;  *  nor  is  a  portable  machine 
called  a  billy  and  jenny,  used  for  manufacturing  cloth  ;•  nor  the 
implements,  materials,  stock,  and  fixtures  of  a  paper-mill,  under 
a  statute  increasing  the  value  of  an  exemption  of  the  '<  tools  and 
implements,  materials,  stock,  and  fixtures  of  the  debtor  necessary 
for  carrying  on  his  trade  or  business  "  from  $50  to  $500.'  Nor  did 
a  statute  of  this  character  embrace  the  painting  and  stamping- 
blocks  of  a  painter  of  oil-cloths,  costing  from  $1,000  to  $1,500, 
used  in  a  business  requiring  peculiar  and  extensive  buildings, 
numerous  workmen,  and  some  capital,  under  the  designation  of 
** necessary  tools  of  a  tradesman."^  In  Connecticut  the  ques- 
tion arose  under  a  statute  providing  that  all  the  personal  estate 
of  the  debtor  might  be  attached  or  levied  on  by  execution,  ex- 
cept '*  necessary  apparel,  bedding,  tools,  arms,  or  implements  of 
his  household  necessary  for  upholding  his  life;"*  and  it  was 
held — disapproving  the  doctrine  of  Buckingham  r.  Billings — that 
a  printing-press,  types,  cases,  etc.,  were  **  tools"  within  the 
meaning  of  the  statute,  and  that  whether  they  were  necessary 
for  upholding  the  life  of  the  debtor  was  a  question  of  fact  for 


^  Ford  V.  Johnson,  84  Barb.  864. 

•  Meyer  t>.  Meyer,  28  Iowa,  875. 

•  Buckingham  v.  Billings,  18  Mara.  82;  Danforth  v.  Woodward,  10  Pick.  428; 
Spooner  v,  Fletcher,  ^  Yt,  188.  Chntra,  Patten  v.  Smith,  4  Conn.  450;  Sallee  «. 
Waters,  17  Ala.  482. 

«  Batchelder  v,  Shapleigh,  10  Me.  185. 
»  Kilbum  V.  Demming,  2  Vt.  404. 

•  Smith  V.  Gibba,  6  Gray,  298. 

»  Richie  r.  McCauley,  4  Pa.  St.  471. 

•  Stat.  Conn.  1806,  p.  280,  {  1. 
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the  jury.^  And  in  Alabama  it  has  been  held  that  the  press,  types, 
and  materials  of  a  country  printing-office,  of  the  value  of  $500, 
used  by  the  debtor,  a  practical  printer,  and  his  journeymen,  in 
the  publication  of  a  weekly  newspaper,  are  within  a  statute  ex- 
empting **  all  implements  or  tools  of  trade."  *  But  such  a  stat- 
ute does  not  reserve  from  execution  the  paper  and  ink  which  may 
be  on  hand  in  such  an  office.' 

§  758.  Debtor  havingr  several  Employments.  —  It  has  been 
said  in  a  case  in  Wisconsin  that  a  person  cannot,  by  multiplying 
his  employments,  claim  cumulatively  several  exemptions  created 
by  the  statute  for  several  distinct  employments.  Such  a  statute 
was  said  to  be  designed  for  the  benefit  of  persons  engaged  in 
either  occupation  or  business  singly.*  Therefore,  where  the 
statute  in  one  subdivision  exempted  certain  enumerated  **  farm- 
ing utensils,"  and  in  another  subdivison  exempted  <^the  tools 
and  implements  or  stock  in  trade  of  any  mechanic,  miner,  or 
other  person y  used  and  kept  for  the  purpose  of  carrying  on  his 
trade  or  business,"  a  farmer  could  not  have  the  former  exemp- 
tion, and  then  claim  the  latter  under  the  denomination  of  ''  other 
person."  The  words  '*  other  person,"  in  the  latter  subdivision, 
are  to  be  applied  to  mechanics  and  tradesmen  according  to  the 
maxim  noscitur  a  sociis.^  But  a  statute  of  Missouri  which  enumer- 
ated, in  eight  distinct  subdivisions,  certain  specific  articles  which 
should  be  exempt  from  execution  when  **  owned  by  the  head  of  a 
family,"  •  was  held  to  be  cumvlative;  and,  hence,  a  mechanic  might 
claim  the  necessary  tools  and  implements  of  his  trade  under  the 
sixth  subdivision,  and  also  **one  work-horse"  under  the  first.^ 

§  759.  How  in  Case  of  ktndred  Ejmplojrments. — Under  a 
statute  exempting  simply  the  tools  of  a  mechanic's  trade,^  it  has 
been  held  that  there  may  be  kindred  employments  which  may  be 
pursued  by  the  same  person  —  as  the  miscellaneous  work  of  a 

^  Patten  v.  Smith,  4  Conn.  450. 

'  Sallee  v.  Waters,  17  Ala.  482,  Dargan,  C.  J.,  dissenting. 

>  Ibid, 

*  Bevitt  V.  Crandall,  19  Wis.  681,  683. 
»  Ibid, 

•  Rev.  Stat.  Mo.  1836,  p.  266,  {  16. 

*  Harrison  v,  Martin,  7  Mo.  236. 

•  "  If  a  mechanic,  the  tools  of  his  trade."    8.  0.  Act  1828 ;  6  Stat  8.  C.  214. 
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general  machinist,  bell-hanger,  screw-cutter,  and  the  like  —  in 
which  case  all  his  tools  necessary  to  carry  on  these  trades  will  be 
protected.^  Thus,  the  fact  that  a  debtor  carried  on  two  trades 
at  the  same  time  —  as  that  of  a  book-binder  and  that  of  a 
printer  —  does  not  deprive  him  of  the  exemption  of  his  tools  in 
either  ti*ade,  if  they  were  necessary,  and  the  latter  occupation 
requisite  for  the  procurement  of  subsistence.*  So,  under  a  stat- 
ute exempting  the  tools  of  a  debtor  necessary  for  his  trade  or 
occupation,'  a  person  who  carries  on  in  one  establishment  the 
business  of  watch-maker  and  jeweler  can  claim  as  exempt  the 
tools  of  a  jeweler,  although,  under  the  system  of  dividing  labor 
in  his  establishment,  he  himself  works  at  the  business  of  a 
watch-maker,  and  an  apprentice  or  journeyman  in  his  employ- 
ment works  at  that  of  a  jeweler.* 

§  760.  Employment  in  whicli  Debtor  Is  <<  wholly  or  princi- 
pally engagred."  —  A  statute  exempting  **  the  tools,  implements, 
materials,  stock,  apparatus,  team,  vehicle,  horses,  harness,  or 
other  things,  to  enable  any  person  to  carry  on  the  profession, 
trade,  occupation,  or  business  in  which  he  is  wholly  or  pHncipally 
engaged^  not  exceeding  in  value  two  hundred  and  fifty  dollars,'*  • 
covers  only  such  propeily  as  is  essentially  requisite  to  enable  a 
debtor  engi^ed  in  more  tiuui  one  kind  of  business  to  carry  on 
that  one  in  which  he  is  principally  engaged.*  But  this  statute  is 
not  consti-ued  with  reference  to  the  productiveness  or  profit  of 
one  kind  of  business  over  another,  where  two  or  more  occupa- 
tions are  followed  at  the  same  time,  but  with  reference  to  the 
occupation  or  business  on  which  the  party  chiefly  relies  for  a 
livelihood,  and  which  engrosses  the  most  of  his  time  and  atten- 
tion—  not  for  a  day,  or  week,  or  month,  but  through  the  year. 
Where,  therefore,  in  an  action  brought  for  property  claimed  as 
exempt  under  this  statute,  it  appeared  that  the  plaintiff  was  en- 
gaged in  two  occupations,  it  was  erroneous  for  the  court  to  per- 
mit the  plaintiff  to  call  witnesses  to  prove  which  of  the  two 

*  Parkerson  v.  Wightman,  4  Strobh.  868. 
>  Patten  V.  Smith,  4  Conn.  450,  456. 

»  Mass.  Act  1805,  ch.  100. 

*  Howard  v.  Williams,  2  Pick.  80. 

*  2  Comp.  Laws  Mich.  1857,  {  4465,  subsec  8. 

*  Morrill  v.  Seymour,  8  Mich.  64. 
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occupations  would  be  likely  to  bring  hito  in  the  most.^  It  is  not 
necessary,  in  order  to  claim  the  benefit  of  this  statute,  that  the 
articles  should  be  •'  essentially  requisite  to  the  carrying  on  of  the 
business  in  which  the  debtor  was  principally  engaged;"  nor 
need  the  debtor  show  affirmatively  '*  that  he  was  engaged  in  some 
legitimate  business,  demanding  the  whole  or  the  major  part  of 
his  time  and  effoit,  and  that  in  the  prosecution  of  such  business 
the  property  claimed  as  exempt  was  not  only  convenient,  but 
necessary,"  It  is  enough  if  the  articles  are  suitable  and  con- 
venient for  the  debtor's  business,  and  are  actually  used  in  carry- 
ing it  on.  Neither  is  it  necessary  for  him  to  have  one  engrossing 
pursuit,  requinng  all  or  most  of  his  time.  If  he  has  two  septt- 
rate  pursuits,  the  exempted  articles  must  belong  to  the  principal 
business.  But  if  they  are  used  in  both,  they  are  also  exempt. 
And  if  his  entire  business  occupies  but  a  poition  of  his  time,  it 
is  not  thereby  removed  from  legal  protection.  Thus,  where  a 
person  who  had  been  tr&ding  for  several  years  left  it  off  and  de- 
voted his  time  chiefly  to  the  settlement  of  his  business  affairs, 
for  which  he  was  obliged  to  travel  about,  and  used  a  horse  and 
wagon  for  that  purpose,  as  well  as  for  the  cultivation  and  im- 
provement of  a  small  amount  of  land,  it  was  held  that  the  horse 
and  buggy  were  to  be  regarded  as  *'  enabling  him  to  carry  on  his 
business^"  and  that  **  he  had  a  right  to  the  exemption  if  the  jury 
believed  he  was  using  them  in  good  faith,  in  any  actual  business, 
if  he  had  no  other  principal  occupation  to  which  they  were  not 
subservient."*  So,  one  whose  principal  business  is  blacksmith- 
ing  may,  under  the  above  statute,  employ  his  leisure  time  in 
manufacturing  wagons  for  sale,  and  such  a  manufacture,  not  ex- 
ceeding in  value  the  litnit  of  the  statute,  will  be  exempt,  not 
only  while  in  course  of  construction,  but  when  completed  and 
offered  for  sale.*  And  it  seems  that  this  rule  will  apply  equally 
to  other  trades ;  as,  where  a  jeweler  whose  principal  business  is 
the  repairing  of  watches  employs  his  leisure  time  in  finishing 
for  sale  watches  which  he  has  purchased  in  an  unfinished  condi- 
tion.^    The   reasons  given   for  this   conclusion   are  that  it  is 

1  Smalley  v.  Masten,  8  Mich.  629. 

*  Kenyon  v.  Baker,  16  Mich.  878,  opinion  by  Campbell,  J. 

*  Stewart  v.  Welton,  82  Mich.  56. 
«  Ibid. 
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against  the  policy  of  the  law  to  discourage  artisans  from  employ- 
ing their  idle  time  in  the  support  of  their  families ;  and,  besides, 
these  outside  employments  are  not  so  far  foreign  to  the  occupa- 
tion in  which  the  artisan  "is  «*  wholly  or  principally  engaged  "  as 
not  to  be  within  the  spirit  of  the  statute.^ 

•  §  761.  A  temporary  Cessation  from  Business  will  not  ren- 
der the  tools  by  which  a  debtor  has  carried  on  his  business  liable 
to  execution.*  Thus,  one  who  had  failed  in  the  hardware  and 
tinning  business,  and  made  an  assignment,  reserving  certain 
tools  and  machines  as  exempt,  was  held  entitled  to  retain  them 
as  exempt,  notwithstanding  he  had  done  little  or  nothing  in  the 
business  for  four  months  afterwards,  it  not  appearing  that  he 
had  gone  into  other  business  or  relinquished  his  former  occupa- 
tion. **The  object  of  the  exemption  is  to  encourage  men  who 
may  have  become  unfortunate,  by  preventing  them  ft-om  being 
deprived  of  making  an  honest  living.  It  contemplates  that,  at 
the  time  when  the  necessity  for  an  exemption  arises,  they  will  be 
subject  to  a  loss  of  all  that  is  not  exempt ;  and  in  many,  if  not 
in  most,  cases  this  must  be  equivalent  to  at  least  a  temporary 
stoppage  of  business."*  A  statute  exempting  **  tools  of  the 
occupation  of  a  debtor,"  to  a  stated  amount,  etc.,  protects  the 
ordinary  implements  of  a  husbandman,  such  as  a  plow;  wheels, 
axle-tree,  harrow,  and  drag.*  And  the  policy  of  such  a  statute 
requires  that  such  tools  should  be  held  exempt,  although  the 
debtor  may  have  lost  his  land ;  for  then  he  may  be  obliged  to 
make  his  living  by  tilling  the  land  of  others.'  Under  a  statute 
of  Iowa  already  quoted  from,®  it  is  not  necessary  for  a  mechanic, 
in  order  to  claim  as  exempt  the  tools  of  his  trade,  to  show  that 
with  them  he  *'  habitually  earns  his  living."     This  clause  of  the 

»  Stewart  v,  Welton,82  Mich.  66. 

•  Harris  v,  Haynes,  80  Mich.  140. 

•  Ibid.,  opinion  by  CampbeU,  J. 

•  Wilkinson  r.  Alley,  46  N.  H.  661;  Pierce  v.  Gray,  7  Gray,  68;  Bailey  ».  May, 

6  Mass.  818.  The  difference  in  phraseology  between  the  New  Hampshire  and  Massft- 
chusetts  statutes  is  deemed  immaterial. 

•  Thomas,  J.,  in  Pierce  v.  Gray,  supra, 

•  Code  1861,  i  1898;  Rev.  1860,  \  8804.  The  statute  reads  as  follows:  "The 
following  property  of  private  individuals  is  also  exempt  from  execution :  »  »  ♦ 
the  proper  tools,  instruments,  or  books  of  any  farmer,  mechanic,  surveyor,  physician, 
teacher,  or  professor." 
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statute  relates  to  the  team,  etc.,  with  harness  and  vehicle,  thus 
used  by  a  "physician,  public  officer,  farmer,  teamster,  or  other 
laborer."  It  is  sufficient  for  him  to  show  that  he  is  a  mechanic, 
and  that  they  are  the  proper  tools  of  his.trade.^ 

§  762.  Basiness  of  a  Contractor.  —  The  business  of  a  con- 
tractor—  for  example,  a  carpenter  who  takes  contracts  for  the 
building  of  houses — is  held  not  **  a  trade,  occupation,  or  profes- 
sion," within  the  meaning  of  the  statute  of  Oregon*  exempting 
certain  chattels  from  execution.  "If  the  law  were  construed 
otherwise,  a  merchant  or  shop-keeper  might  successfully  claim  his 
stock  in  trade,  of  whatever  value,  to  be  exempt  from  the  opera- 
tions of  this  act  because  the  same  would  be  necessary  to  enable 
him  to  cany  on  his  business."  • 

• 
§    763.   Mechanic's   Tools  —  I>enti8tr3r  —  Jurisprudence. — 

Although,  considering  the  recent  progress  made  in  dental  science, 

its  practitioners  may  claim,  with  much  justice,  to   be  classed 

among  the  learned  professions,  yet,  the  principal  operations  of 

dentistry  being  mechanical,  a  dentist's  instruments  are  within  a 

statute  exempting  from  execution,  even  as  against  a  judgment  for 

unpaid  purchase-money,  '<  mechanical  tools."*    But  a  lawyer 

certainly  is  not  a  mechanic,  although  there  is  a  good  deal  of 

blacksmithing  in  the  practice  of  the  law ;    and,  therefore,   his 

library  was  not  **  common  tools,"  within  a  Georgia  statute.^ 

§  764.  Books  of  one's  Profession  —  Widow. — A  statute  of 
Texas  exempted  from  execution  the  *^  books  belonging  to  the 
trade  or  profession  of  any  citizen."*  Another  statute  made  it 
the  duty  of  the  County  Court  to  set  apart,  for  the  use  and  bene- 
fit of  the  widow  and  children  of  the  deceased,  if  there  were  any, 
or  either,  all  such  property  as  might  be  exempted  from  forced 

*  Perkins  v.  Wisner,  9  Iowa,  820. 
«  Laws  Oreg.,  ed.  1872,  {  279. 

»  lU  Whetmore,  Deady,  585,  TJ.  S.  Dis.  Ct  Greg.  Deady,  J. 

*  2  Comp.  Laws  Mich.,  ed.  1857,  J  4494 ;  Maxon  v,  Perrott,  17  Mich.  886.  Ckmiray 
Whitcomb  r.  Keid,  31  Miss.  567,  under  a  statute  exempting  "the  tools  of  a  mechanic 
necessary  for  his  trade.*' 

»  Lenoir  v.  Weeks,  20  Ga.  596;  CobVs  Dig.  Stat  Ga.  885. 

*  Act  January  26, 1889,  {  1 ;  Pasc  Dig.  Laws,  art  879& 
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sale  by  the  Constitution  or  laws  of  the  state .^  Under  this  stat- 
ute it  was  held  that  the  County  Court  should  have  set  apart,  for 
the  benefit  of  the  widow,  the  professional  library  of  her  deceased 
husband,  a  lawyer,  of  the  value  of  $774.85."^ 

§  765.  Stock  in  Trade  of  Merchant.  —  A  statute  exempting 
*'  the  tools  and  instruments  of  any  mechanic,  miner,  or  other 
person,  used  and  kept  for  the  purpose  of  carrying  on  his  trade 
and  business,  and,  in  addition  thereto,  stock  in  trade  not  exceed- 
ing four  hundred  dollars  in  value,"  or  one  in  similar  terms,  does 
not  embrace  the  stock  of  goods  of  a  merchant.  The  tools  re- 
ferred to  are  those  of  a  mechanic  or  ''other  person,"  to  the 
exercise  of  whose  trade  or  business  tools  or  implements  are 
necessary.  "  Stock  in  trade  "  refers  to  the  raw  materials  which 
such  tradesmen  as  shoe-makers  and  harness-makei*s  are  oblis:ed  to 
keep  on  hand  for  the  purpose  of  working  up  into  manufactured 
articles.  It  does  not  embrace  the  desks,  counters,  shelving,  jars, 
paper,  boxes,  barrels,  and  scales  of  a  merchant.* 

§  766.  Of  Merchant-tailor.  —  A  statute  of  Kansas  exempted 
from  execution  "the  necessary  tools  and  implements  of  any 
mechanic,  miner,  or  other  person,  used  and  kept  for  the  purpose 
of  carrying  on  his  trade  or  other  business,  and,  in  addition 
thereto,  stock  in  trade  not  exceeding  four  hundred  dollars  in 
value."  A  merchant-tailor  who  kept'a  stock  of  cloths  on  hand 
for  manufacture,  and  not  for  sale,  which  stock  embraced  some 
furnishing  goods ;  who  cut  and  fitted  garments  and  superintended 
their  manufacture  in  the  rooms  over  his  store,  and  also  attended 
in  the  store,  where  the  goods  were  kept  and  customers  waited 
on,  was  within  this  statute.  The  fact  that  he  did  not  do  all 
the  work  himself,  but  employed  other  workmen,  made  no  differ- 
ence.* 

§767.  Unlawful  Trade  —  Saloon-keeper's  Stock.  —  A  statute 
exempting  from  attachment  "  the  tools  and  implements  or  stock 

*  Pasc.  Dig.  Laws,  art.  1305. 

*  Fowler  v,  Gilmore,  30  Texas,  482. 

»  Grimes  v.  Bryne,  2  Minn.  89,  104,  105 ;  Guptil  v,  McFee,  9  Kan.  SO,  87. 

*  Re  Jones,  2  Dill.  348 ;  U.  S.  Cir.  Ct,  opinion  by  Dillon,  J. 
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in  trade  of  any  mechanic,  miner,  or  other  person,  used  and  kept 
for  the  purpose  of  carrying  on  his  trade,  not  exceeding  two  hun- 
dred dollars  in  value,'*  is  construed  to  apply  only  to  a  lawful 
trade  or  business.  Under  it  a  person  engaged,  without  a  license, 
in  keeping  a  saloon  for  the  sale  of  intoxicating  liquors  by  the 
ghiss,  to  be  drunk  on  the  premises,  cannot  claim  such  exemption 
for  any  part  of  his  stock  in  trade. ^ 

§  768.  Fumitare  of  Merchants. — Under  the  Civil  Code  of 
Louisiana^  ^^the  sheriff  cannot  seize  ,the  linen  and  clothes  be- 
longing to  the  debtor,  »  »  »  nor  the  tools  and  instruments 
necessary  for  the  exercise  of  the  trade  or  profession  by  which  he 
gains  a  living."  This  provision  has  been  held  to  exempt  the 
commercial  books,  counting-house  furniture,  and  iron  chests  of 
an  insolvent  mercantile  firm  —  the  court  not  alluding  to  the 
question  of  the  right  to  claim  exemptions  out  of  partnership 
assets.' 

§  769.  Piano  of  Music-teacher.  —  Under  a  statute  exempt- 
ing from  execution  **  the  furniture,  tools,  and  implements  of  any 
person,  necessary  to  carry  on  his  or  her  trade  or  business,  not 
exceeding  in  value  one  hundred  dollars,"  *  a  piano  of  the  value 
of  $100,  used  by  the  debtor  in  her  business  or  profession  of  a 
music  teacher,  upon  which  she  mainly  relied  to  support  an  aged 
mother,  is  not  subject  to  levy  and  sale.* 

§  770.  Horse  of  Tanner.  —  A  horse  is  not  exempt  as  **an 
implement  of  trade  of  a  mechanic;"  as,  for  instance,  a  tanner 
of  leather.* 

§  771.  Fisherman's  Netand  Boat.  —  The  word  **  tools,"  in  a 
statute  of  exemptions,  has  been  held  to  embrace  a  fisherman's  net 
and  boat.^ 

»  Walsch  V,  Call,  82  Wis.  159. 
»  Code  Pr.  La.,  ed.  1863,  {  644. 

'  Farmers  and  Merchants'  Bank  v,  Franklin,  1  La.  An.  898 ;  Harrison  v.  Mitchell, 
18  La.  An.  260.     See,  as  to  exemptions  out  of  partnership  assets,  atite,  { 194  et  aeq, 

*  Kurd's  Stat.  HI.,  ed.  1874,  p.  499,  subsec  8. 

^  Amend  v.  Murphy,  69  HI.  837.    The  same  doctrine  was  laid  down  arytf^m^o,  in 
Tanner  v.  Billings,  18  Wis.  168. 

•  Wallace  v,  Collins,  6  Ark.  41,  46. 
»  Sammis  v.  Smith,  1  N.  Y.  444. 
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ARTICLE  III.  —  Op  Exemptions  applicable  to  pabticulab  Ebeflot- 

HENTS  AND   SITUATIONS. 

§  773.  "Teamster*'  —  Who  is  to  be  deemed  a  "  Teamster *' 
within  the  Meaning  of  Statutes  of  Exemption.  —  lu  answerins: 
this  question  the  Supreme  Court  of  California  says:  "In com- 
mon speech  a  teamster  is  one  who  drives  a  team,  but  in  the  sense 
of  the  statute  every  one  who  drives  a  team  is  not  necessarily  a 
teamster ;  nor  is  he  necessarily  not  a  teamster  unless  he  drive  a 
team  continually.  In  the  sense  of  the  statute,  one  is  a  teamster 
who  is  engaged  with  his  own  team  or  teams  in  the  business  of  team- 
ing—  that  is  to  say,  in  the  business  of  hauling  freight  for  other 
parties  for  a  consideration,  by  which  he  habitually  supports  him- 
self and  family,  if  he  has  one.  While  he  need  not,  perhaps,  drive 
his  te&m  in  person,  yet  he  must  be  personally  engaged  in  the 
business  of  teaming  habitually,  and  for  the  purpose  of  making  a 
living  by  that  business.  If  a  carpenter  or  other  mechanic  who 
occupies  his  time  in  labor  at  his  trade  purchases  a  team  or  teams 
and  also  carries  on  the  business  of  teaming  by  the  employment 
of  others,  he  does  not  thereby  become  a  teamster  in  the  sense  of 
the  statute.  So  of  the  miner,  farmer,  doctor,  and  minister."^ 
Thus,  a  man  was  employed  as  chief  clerk  or  managing  :igent 
for  a  firm  of  merchants  at  a  salary  of  $75  a  month.  While  thus 
engaged  he  bought  a  team  for  the  purpose  mainly  of  affording 
employment  for  his  son,  who  was  seventeen  years  of  age.  The 
team  was  used  in  hauling  freight  and  goods  to  the  store  and  for 
other  parties,  and  in  delivering  goods  from  the  store  to  custom- 
ers. All  the  teaming  was  done  by  the  son,  but  for  the  benefit  of 
the  father  and  his  family.  This  man  was  not  a  *'  teamster  or  other 
laborer,"  within  the  meaning  of  the  statute.^  In  construing^  a 
similar  statute  *  the  Supreme  Court  of  Iowa  uses  this  language : 
**  In  giving  the  exemption  law  a  liberal  construction,  which  we  are 
required  to  do,  we  suppose  the  intent  of  the  Legislature  is  reached 
and  reflected  when  we  hold  that  if  a  person  abandons  one  employ- 
ment, and  procures  a  team  or  part  of  a  team,  intending  to  com- 

^  Brusie  v.  Griffith,  84  Cal.  806,  opinion  by  Sanderson,  J. 

«  Ibid. 

»  Infra,  I  776. 
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plete  it,  for  the  purpose  of  using  the  same  in  good  faith  to  earn 
for  himself  a  livelihood,  that  is  such  an  habitual  use  of  the  team 
in  contemplation  of  the  statute  as  to  exempt  the  same  from  levy, 
whether  the  party  claiming  the  benefit  of  the  exemption  law  has 
had  an  opportunity  of  using  the  property  much  or  little.  He 
must  make  a  beginning ;  and,  if  his  new  character  as  teamster  is 
shown,  the  property  which  he  honestly  intends  to  use  in  that  ca- 
pacity to  earn  for  himself  a  living  should  be  as  effectually 
shielded  from  levy  and  sale  during  that  period  as  if  he  had  used 
it  for  a  whole  year."  ^  Evidence  showing  that  the  owner  of  a 
wagon  used  it  in  doing  team-work  is  admissible  for  the  purpose 
of  showing  that  he  habitually  used  it  for  the  support  of  himself 
and  family,  although  such  use  was  beyond  the  limits  of  the  state  ; 
as,  for  instance,  on  a  trip  from  Iowa  to  Pike's  Peak.' 

§  774.  Person  <<  engaged  in  Agricultore/'  —  The  exemption 
law  of  Tennessee'  enumerates  many  articles  which  shall  not  be 
subject  to  execution  in  the  hands  of  heads  of  families  in  general, 
and  then  provides  for  a  further  exemption  '•if  the  head  of  the 
family  be  engaged  in  agriculture."  Under  this  statute  the  Su- 
preme Court  of  that  state  has  discussed,  at  considerable  length, 
what  it  is  to  be  '*  enffao^ed  in  aCTiculture."  Said  the  court: 
**  The  facts  agreed  in  this  case  show  a  person  engaged  in  agricul- 
ture to  be  one  engaged  in  raising  cereals  and  stock  ;  and  it  is  ad- 
mitted that  the  definition  of  our  standard  lexicographer,  '  tjiken 
altogether,  is  correct.'  According  to  this  authority,  agriculture  is, 
in  its  general  sense,  the  cultivation  of  the  ground  for  the  purpose 
of  procuring  vegetables  and  fruits  for  the  use  of  man  and  beast ; 
or  the  act  of  preparing  the  soil,  sowing  and  planting  seeds, 
dressing  the  plants,  and  removing  the  crops.  In  this  sense  the 
word  includes  gardening  or  horticulture,  and  also  the  raising  and 
feeding  of  cattle  or  stock.  But,  in  a  more  common  and  appro- 
priate sense,  it  is  used  to  signify  that  species  of  cultivation  which 
is  intended  to  raise  grain  and  other  field  crops  for  man  and  beast. 
It  is  equivalent  to  husbandry ;  and  husbandry  Webster  defines  to 

^  Bevan  v.  HaydoD,  18  Iowa,  125,  opinion  by  Lowe,  J. 

'  Whicber  v.  Long,  11  Iowa,  48. 

*  Tbompson  &  Steger's  Stat,  {  2109  a. 
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be  the  business  of  a  farmer,  comprehending  agriculture  or  tillage 
of  the  ground ;  the  raising,  managing,  and  fattening  of  cattle 
and  9ther  domestic  animals ;  the  management  of  the  dairy,  and 
whatever  the  land  produces.  Web.  Die,  ed.  1856.  This  great 
work  is  pronounced  by  the  couits  of  both  England  and  America 
to  be  the  standard  vocabulary  of  the  English  language ;  but  the 
word  *  agi'iculture,'  as  used  in  these  exemption  laws,  has  its 
peculiar  legal  sense,  and  relates  to  the.  vocation.  It  is  true  that 
two  or  more  vocations  may  be  combined,  but  we  are  not  accus- 
tomed to  think  of  an  artisan,  a  merchant,  or  a  lawyer  who, 
living  within  the  crowded  town  or  city  and  following  his  avoca- 
tion, happens  to  cultivate  a  little  patch  of  earth  in  vegetables  for 
his  table  as  an  agriculturalist,  even  in  its  most  general  sense.  If 
he  produced  them  on  any  extended  scale  for  market,  or  for  *  man 
and  beast '  in  the  sense  of  husbandry,  then  he  might  be  regarded 
as  an  agriculturalist  in  the  sense  of  the  law."  ^ 

§  775.  Continued.  —  But  under  a  statute  exempting,  among 
other  things,  a  horse,  harness,  and  plow,  **  when  owned  by 
any  person  actually  engaged  in  the  science  of  agriculture,*'*  a 
person  is  said  to  be  **  actually  engaged  in  the  science  of  agricul- 
ture" "  when  he  derives  tlie  support  of  himself  in  whole  or  in 
part  from  the  tillage  of  the  fields.  He  must  cultivate  something 
more  than  a  garden,  though  it  may  be  much  less  than  a  farm. 
If  the  area  cultivated  can  be  called  a  field,  it  is  agriculture  as 
well  in  contemplation  of  law  as  in  the  etymology  of  the  word. 
And,  if  this  condition  be  fulfilled,  the  uniting  of  any  other 
business  not  inconsistent  with  the  pursuit  of  agriculture  does 
not  take  away  the  protection  of  the  act."  Thus,  a  man  who 
was  by  trade  a  tailor,  who  had  rented  and  moved  upon  a 
property  consisting  of  a  tavern  and  some  forty  acres  of  cleared 
land,  who  *'  kept  tavern  "  and  a  boarding-house,  rented  out  part 
of  the  land  to  farm  on  shares  and  farmed  the  rest  himself,  rais- 
ing the  usual  variety  of  farm  crops,  and  who,  during  the  winter, 
worked  at  his  trade  of  tailor,  was  held  within  the  benefits  of  the 


>  Simons  v.  Lovell,  7  Heisk.  515,  opinion  by  Sneed,  J. 
«  Penn.  Stat.  April  22,  1846,  {  8. 
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statute.^  The  mere  fact  that  a  tenant  engaged  in  agriculture, 
whose  lease  has  not  expired,  contemplates  removing  from  the 
state  does  not  deprive  him  of  the  benefits  of  such  a  statute ; 
since,  while  he  in  fact  remains,  he  is  still  "  actually  engaged  in 

the  science  of  agriculture."* 

• 

§  776.  Physician's  Horse  and  Bugrgy.  —  A  physician's  buggy- 
wagon,  used  by  him  in  making  his  professional  journeys  in  the 
country,  is  exempt  as  being  a  part  of  the  necessary  team  of  a  , 
householder,  he  being  such.'  By  a  statute  of  Iowa  "the  fol- 
lowing property  of  private  individuals  is  exempt  from  execution  : 
*  *  *  The  horse,  or  the  team,  consisting  of  not  more  than 
two  horses  or  mules,  or  two  yoke  of  cattle,  and  the  wagon  or 
other  vehicle,  with  the  proper  harness  or  tackle,  by  which  any  phy- 
sician, public  officer,  farmer,  teamster,  or  other  laborer  *  •  • 
habitually  earns  his  living."*  This  statute  does  not  exempt  in 
the  hands  of  a  physician  a  horse  with  which  he  does  not  habitu- 
ally earn  his  living.  Thus,  if  he  has  two  horses,  and  uses  both 
in  performing  his  professional  journeys,  both  will  be  exempt. 
But  if  he  uses  but  one,  he  cannot  claim  as  exempt  the  other.* 
The  intention  with  which  a  physician  procured  a  buggy  is  imma- 
terial. The  test  is,  How  was  he  using  it  at  the  time  of  its  seiz- 
ure by  the  officer?  '<  If,  at  the  time  of  the  seizure,  the  buggy 
was  the  vehicle  by  the  use  of  which  the  plaintiff,  as  a  physician, 
habitually  earned  his  living,  it  was  exempt  from  seizure,  irre- 
spective of  the  time  when,  or  the  motive  with  which,  the  plaint- 
iff might  have  procured  it."  And  an  instruction  to  a  jury 
assuming  the  contrary  is  error.* 

§  777 .    Horse  of  Physician's  Wife  —  Female  Physician.  —  In 

■ 

the  preceding  case  the  debtor's  wife  claimed  to  be  also  a  physi- 
cian. Her  husband,  a  practicing  physician,  had  two  horses,  and 
the  court  below  found  that  the  one  levied  on  was  not  exempt, 

*  Springer  v,  Lewis,  22  Pa.  St.  191,  opinion  by  Woodward,  J. 
«  IbU, 

•  Van  Buren  v,  Loper,  29  Barb.  389. 

♦  Rev.  Iowa  18G0,  J  3304. 

*  Corp  V.  Griswold,  27  Iowa,  87a 

•  Pamer  r.  Turner,  1  Iowa,  63. 
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and  that  he  did  not  claim  it  us  exempt.  It  was  held  that  Ae 
could  not  set  up  such  a  claim  after  the  levy  of  an  attachment, 
although  she  may  have  been  a  practicing  physician,  and  may 
have  needed  the  horse  in  her  practice.  But  the  grounds  of  this 
ruling  are  not  clearly  stated.^ 

§  778.  «<  Owner"  of  Homestead.  —  A  statute  of  Ohio  secures 
a  certain  exemption  in  chattels  to  any  resident  of  the  state  being 
the  head  of  a  familv,  *' and  not  the  owner  of  a  homestead."* 
The  statute  defining  the  homestead  exemption  provides  that  "  les- 
sees shall  be  entitled  to  the  benefit  of  this  act  in  the  same  man- 
ner as  owners  of  the  freehold  or  inheritance."*  Construing 
these  two  statutes  together,  the  Supreme  Court  of  that  state 
holds  that  a  tenant  holding  for  a  single  year  a  house,  stable,  and 
parcel  of  land,  and  not  claiming  the  same  as  his  homestead,  is 
not  **the  owner  of  a  homestead"  so  as  to  be  deprived  of  the 
chattel  exemption.  Referring  to  the  clause  of  the  statute  last 
quoted,  the  court  said :  **  This  clause  of  the  statute  is  designed 
for  the  benefit  of  the  debtor,  and  it  should  be  so  construed  as  to 
effectuate,  and  not  thwart,  its  object  and  policy.  And  yet  it  is 
obvious  that  if  all  lessees,  whatever  may  be  the  character  of  their 
buildings,  are  compelled  either  to  regard  and  claim  their  tenancy 
as  a  homestead  or  to  forego  the  benefit  alike  of  its  exemption 
and  the  further  exemption  of  personal  property  not  exceeding 
three  hundred  dollars  in  value,  then  the  mere  tenant  at  will  or 
by  sufferance,  dependent  entirely  on  the  mercy  of  his  landlord 
for  the  roof  that  shelters  himself  and  family,  may  be  placed  in  a 
worse  condition  than  the  head  of  a  family  who  has  no  pretense  to 
a  domicile  of  any  sort.  And  this  would  be  the  case  with  a  large 
class  of  *■  croppers '  and  lessees  of  tenements  of  small  valuei  from 
month  to  month  and  from  year  to  year.  Such,  it  seems  to  us, 
could  not  have  been  the  intention  of  the  Legislature  ;  but  the  in- 
tention, we  think,  was  that  such  a  lessee  should  *  not  be  deprived 
of  the  benefit'  of  claiming  his  tenancy  as  a  homestead,  if  he  shall 
choose  so  to  claim  it ;  and,  if  he  shall  not  so  choose,  to  leave  him 

>  Corp  V.  Griswold,  27  Iowa,  880. 

>  4  Curwen'B  Stat  at  Lai|;e,  8038. 
*  2  Curwen  Stat  1619. 
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the  benefit  of  holding  personalty  exempt  from  execution  not  ex- 
ceeding three  hundred  dollars  in  value,  iu  addition  to  other 
articles  exempted  by  other  statutes.  Any  other  construction,  it 
seems  to  us,  would  tend  to  defeat  the  beneficent  policy  of  the 
statute."^ 


ARTICLE  rv. — Statutes  kxemptino  Earnings,  Salaries,  and  Choses 

IN  Action. 

§  780.  Earnings.  —  A  statute  which  exempts  from  seizure  for 
sixty  days  prior  to  the  issuing  of  process  "the  earnings  of  all 
married  persons,  or  persons  who  have  to  provide  for  the  entire 
support  of  a  family,"  is  said  to  include  "all  persons  who  sup- 
port themselves  by  the  labor  of  their  hands,  without  regard  to 
the  grade  of  such  labor,  or  the  degree  of  skill  and  experience 
required  in  its  performance.'*  The  correct  definition  of  the 
word  "  earnings  "  is  said  to  be  **  the  gains  of  the  debtor  derived 
from  his  services  or  labor  without  the  aid  of  capital."  Accord- 
ingly, a  judgment-debtor  was  employed  by  the  Chamber  of  Com- 
merce of  Milwaukee  to  inspect  flour  when  requested  by  mer- 
chants, who  paid  him  therefor  a  certain  sum  per  barrel.  He 
employed  by  the  week  a  deputy  inspector,  a  laborer,  aud  ii 
book-keeper,  but  inspected  daily  himself,  passing  upon  every 
sample.  His  net  income  from  this  source  was  about  $2,500 
per  annum.  It  was  held  that  the  net  proceeds  of  his  business 
were  "earnings"  within  the  meaning  of  said  act.^  A  statute 
of  exemptions  which,  among  other  things,  recites  that  '*  the 
earnings  of  such  debtor  for  his  personal  services,  or  those 
of  his  family,  at  any  time  within  ninety  days  next  preceding 
the  levy,  are  also  exempt  from  execution,"  *  extends  to  the  fiarU" 
ings  of  professional  men^  as  well  as  to  those  of  mechanics  and 
common  laborers.  It  therefore  protected  a  county  warrant  given 
to  a  physician  for  his  services.*    A  statute  which  exempts  from 

*  Colwell  V.  Carper,  15  Ohio  St  285,  opinion  by  Brinkerhoff,  C.  J. 
«  Brown  v.  Hebard,  20  Wis.  326. 

»  Rev.  Iowa  1860,  }  8807 ;  Code  1878,  }  8074. 

*  McCoy  V,  Connell,  40  Iowa,  457. 
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seizure  **  the  earnings  of  all  married  persons,  or  persons  who 
have  to  provide  for  the  etitire  support  of  a  family,"  for  sixty 
days  next  preceding  the  issuing  of  process,  has  been  held  to  in- 
clude all  that  the  debtor  may  earn  within  that  time,  not  only  by 
his  own  personal  labor,  but  by  the  aid  of  his  exempt  team^  wagon 
or  dray  J  and  tackle} 

§  781.  Salaries  of  public  Officers. — The  unearned  salaries 
of  public  officers  are  not  attachable  under  a  statute  subjecting  to 
attachment  a  debt  due  or  belonging  to  the  defendant; '  but  this  is  a 
rule  of  public  policy,  and  not  a  statutory  restriction. 

§  782.  Garnishment  of  Wages.  —  A  statute  of  Illinois  pro- 
vides :  **  The  wages  and  services  of  a  defendant  being  the  head 
of  a  family  and  residing  with  the  same,  to  an  amount  not  exceed- 
ing $25,  shall  be  exempt  from  garnishment.  In  case  the  wages 
or  services  of  such  defendant  in  the  hands  of  the  garnishee  shall 
exceed  $25,  judgment  shall  be  given  for  the  balance  above  that 
amount.'"  Whether  a  creditor  can  reach  any  wages  of  a  judg- 
ment-debtor under  this  statute  is  determined  by  the  inquiry 
whether  the  employer  of  the  latter  owed  him  more  than  $25  at 
the  time  of  the  service  of  the  writ  of  garnishment.  If  he  did,  the 
excess  may  be  subjected ;  if  he  iJid  not,  the  creditor  can  get 
nothing.*  The  statute  has  no  reference  to  wages  earned  after  the 
service  of  the  writ  of  garnishment.  Therefore,  the  judgment- 
debtor  may  take  up  his  wages  as  he  earns  them,  and  the  garnishee 
may  safely  pay  them  to  him,  provided  the  amount  in  arrears  at 
any  time  do  not  exceed  $25.*  Where  a  judgment-debtor,  at  the 
time  of  a  garnishment  of  his  wages,  is  engaged  at  a  salary  pay- 
able at  infrequent  intervals,  so  that  the  amounts  accumulated  at 
the  dates  agreed  upon  for  payment  would  exceed  $25,  he  may 
cancel  his  contract  and  reengage  with  the  garnishee  at  the  same 
salary,  but  payable  at  intervals  so  frequent  that  $25  will  not 

1  Kuntz  V.  Kinney,  88  Wis.  510. 

'  Rundle  v,  Scheetz,  2  Miles,  880. 

»  Rev.  Stat  HI.  1874,  cb.  62,  {  14. 

«  Bliss  V.  Smith,  78  m.  869 ;  Hoffman  v.  Fitzwilliam,  81  m.  621. 

ft  Ibid,    So  held  in  Davis  v.  Meredith,  48  Mo.  268. 
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accumulate  in  the  hands  of  the  garnishee  at  any  one  time,  and 
thus  defeat  his  creditor.^ 

§  783.  Glioses  In  Action.  —  Under  a  statute  exempting  for 
the  support  of  the  families  of  poor  debtors  certain  specific  arti- 
cles, **  and  such  other  property  as  the  freeholders  shall  deem 
necessary  for  the  comfort  and  support  of  the  debtor's  family  — 
such  other  property  not  to  exceed  in  value  fifty  dollars  at  cash 
value  **  —  it  has  been  held  that  a  chose  in  action  (as,  a  judgment) 
cannot  be  assigned  to  the  debtor ;  because  '*  such  other  property  '* 
must  be  understood  to  mean  property  like  that  which  had 
already  been  named.'  This  case  does  not  appear  to  be  supported 
by  good  reasons,  and  the  current  of  authority  is  against  it. 
Thus,  in  Illinois,  an  exemption  of  $100,  **  suited  to  the  debtor's 
condition  in  life,"  enabled  the  debtor  to  claim  money  deposited 
in  bank.'  A  later  statute  of  North  Carolina,  without  naming  spe- 
cific articles,  simply  exempts  '*  personal  property  of  the  value  of 
five  hundred  dollars,  to  be  selected  by  the  debtor."  This  in- 
cluded a  chose  in  action  —  such  as  a  promissory  note.*  So,  the 
Convention  which  framed  the  Constitution  of  Arkansas  adopted 
in  1868  abandoned  the  policy  of  exempting  specific  articles, 
which  had  formerly  obtained  in  that  state,  and  exempted  **the 
personal  property  of  any  resident  of  this  state  to  the  value  of 
two  thousand  dollars."  This  included  choses  in  action  —  as,  the 
avails  of  a  policy  of  insurance  after  loss.*  The  same  ruling  has 
been  made  under  a  similar  statute  in  Pennsylvania.*  Moneys 
levied  upon  by  garnishment,  or,  as  it  is  termed    in  Pennsyl- 

1  HofTman  v.  Fitzwilliam,  81  HI  622.  Two  things  wUl  be  observed  with  reference 
to  this  construction  of  this  statute:  first,  if,  at  the  time  of  the  service  of  the  garnish- 
ment, the  employer  owes  the  employee  less  than  $25,  the  creditor  gets  nothing, 
although  the  employer  may  have  owed  the  debtor  $100  at  the  time  of  the  answer,  or 
at  any  time  between  the  service  of  the  writ  and  the  answer ;  second,  the  debtor  may 
earn  $25  a  day,  yet  if  he  collect  his  wages  every  night  the  creditor  can  get  nothing. 
Thus,  a  collusive  arrangement  between  the  garnishee  and  the  debtor  may  convert  the 
statute  into  an  instrument  of  fraud  and  roguery. 

s  Ballard  v.  Waller,  7  Jones  L.  84. 

•  Fanning  v.  First  National  Bank,  76  UL  58. 

*  Frost  r.  Naylor,  68  N.  0.  825. 

*  Probst  V.  Scott,  81  Ark.  652. 

•  iStrouse's  Ezr.  v,  Becker,  44  Pa.  St  206. 
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vaniii,  under  an    **  attachment  execution,"  may   be  claimed  as 

exempt.^ 

§  784.  Insurance  of  exempt  Property  —  ATails  of  Policy 
exempt.  —  For  convenience  of  reference,  let  us  state  the  result 
of  some  of  the  foregoing  cases  in  another  way :  Under  statutes 
authorizing  the  debtor  to  select  such  personal  property  of  a  given 
value  as  he  desires  to  hold  as  exempt,  he  may  claim  the  avails  of 
a  policy  of  insurance  upon  property  which  has  been  destroyed  by 
fire  ;^  and  this  rule  applies  equally  in  case  of  a  policy  of  insurance 
upon  his  dwelling,  exempt  as  a  homestead.' 

ARTICLE  V.  —  Of  Statutes  exempting  particular  Chattels. 

i.    Wearing  Apparel. 

§  786.     ''Xecessary    wearing    Apparel  "  —  Ornaments.  — 

Under  the  statute  exempting  **  the  wearing  apparel  necessary  for 
the  debtor  and  his  family,"  a  cabinet-box  and  breast-pin  are  not 
protected  from  attachment.*  ''Articles  of  jewelry,"  said  the 
court,  «*  designed  to  be  worn  on  the  person  as  ornaments,  are 
not  wearing  apparel,  in  the  popular  sense  of  the  term.  As 
imderstood  in  itg  ordinary  signification,  it  means  clothing  —  gar- 
ments worn  to  protect  the  person  from  exposure,  and  not  articles 
used  for  ornament  merely.  In  its  original  signification,  the  word 
'  apparel '  may  have  had  a  more  extensive  meaning,  including  not 
merely  vesture  —  habiliments  for  covering  the  person  —  but  all 
ornaments  and  decorations  worn  with  the  vesture.  The  exemp- 
tion, however,  under  the  statute  is  limited  to  the  wearing  appai-el 
*  necessary  for  the  debtor  and  his  family.'  The  word  *  necessary,* 
as  here  used,  is  not  to  be  understood  in  its  most  rigid  sense,  im- 
plying something  indispensable,  but  as  equivalent  to  convenierU 
and  comfortable.  It  would  include  such  articles  of  dress  or 
clothing  as  might  properly  be  considered  among  the  necessaries, 
in  contradistinction  to  the  luxuries,  of  life."* 

^  Strouse'8  Exr.  v.  Becker,  44  Pa.  St.  206;  «.  c,  88  Pa.  St  190.    See,  post,  2862. 

s  Probst  0.  Scott,  81  Ark.  652 ;  Stroiiae's  Exr.  v.  Becker,  44  Pa.  St  206. 

»  Houghton  V.  Lee,  60  Cal.  101. 

*  Towns  r.  Pratt,  83  N.  H.  845. 

'  Ibid.,  citing  ]!)avlin  v.  Stone,  4  Gush.  859. 
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§  787.  Clothing  for  Sunday.  —  In  another  case  it  is  said 
that  it  would  be  a  very  limited  construction  of  the  provision  of 
the  statute  **  which  would  graduate  the  relief  by  the  provisions 
of  the  thermometer,  and  give  one  rule  for  a  cold,  another  for  a 
warm,  or  another  for  a  wet,  day.  The  *  wearing  apparel  necessary 
for  immediate  use'  must  be  such  an  amount  of  clothing  as  is 
necessary  to  meet  the  varying  changes  of  our  climate,  and  the 
customary  habits  and  ordinary  necessities  of  the  mass  of  the  peo- 
ple. The  clothing  worn  by  the  individual  while  about  his  daily 
toil  might  be  all  that  was  necessary  for  the  time,  but  be  wholly 
insufficient  when  such  labor  ceased  ;  and  the  clothing  suitable  and 
proper  for  days  of  labor  might  not  be  such  as  the  common  senti- 
ment of  the  community  would  deem  necessary  and  proper  for  use 
on  days  set  apart  for  religious  assembling  and  worship  —  a  com- 
mon privilege  which  our  law  accords  to  all,  and  which  it  deems 
necessary  to  all."  Hence  a  debtor  may  claim,  under  the  above 
provision,  not  only  "•  decent  and  comfortable  every-day  wearing 
apparel,"  but  also  **a  full  suit,  suitable  to  wear  abroad,  or  to 
meeting,"  and  also  '*  an  outside  or  great  coat,  *  *  *  at  all 
times  and  seasons  of  the  year."  * 

§  788.  £xpensive  Apparel.  —  A  statute  of  New  Jersey  ex- 
empted from  execution  **all  wearing  apparel  the  property  of 
any  debtor  residing  in  this  state,"  without  reference  to  the  value 
of  it.^  Under  this  statute  a  lace  shawl^  of  the  value  of  $300, 
purchased  in  Paris,  was  held  to  be  wearing  apparel ;  and  whether 
it  was  of  greater  value  than  the  owner  ought  to  wear  in  her  con- 
dition in  life  could  not  be  inquired  into,  provided  it  was  bought 
for  her  use  before  the  judgment  or  claim.  **  The  only  inquiiy 
which  could  be  made  is  whether  it  is  held  in  good  faith  as  wear- 
ing apparel,  or  purchased  for  the  pui'pose  of  putting  the  price 
beyond  the  reach  of  creditors." • 

§  789.  Unmanufactured  Cloth. — An  exemption  of  **  neces- 
sary wearing  apparel ' '  extends  to  a  piece  of  cloth  and  trimmings 

1  Peverly  v,  Sayles,  10  N.  H.  866. 

«  Rev.  Stat  N.  J.  1874,  p.  286,  {  10. 

*  Frazier  v.  Bamum,  19  N.  J.  Eq.  816,  Zabiiskie,  Oh. 
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left  by  the  debtor  with  a  tailor  for  the  purpose  of  being  manu- 
factured into  a  necessary  garment  for  the  debtor.  Whatever 
difficulties  might  arise  in  case  of  cloth  in  the  early  stages  of 
manufacture,  such  as  flannel  before  it  is  fulled  and  dyed,  they 
do  not,  says  the  court,  exist  here.  "  This  cloth  wa5  not  merely 
made  or  purchased  for  clothing,  but  was  actually  appropriated 
to  that  purpose.  The  case  does  not,  therefore,  depend  upon  the 
mere  purpose  of  mind  of  the  debtor  to  make  such  use  of  it  at  a 
future  day,  but  an  actual  afipropriation  of  it  to  the  purpose  of 
wearing  apparel.  To  be  useful  and  convenient  for  clothing,  the 
articles  needed  the  operation  of  the  tailor,  and  they  were  placed 
in  his  hands  to  be  made  into  a  coat.  Having  been  thus  appro- 
priated and  used,  it  assumes  the  character  of  clothing  for  the 
party,  and  is  within  the  exemption  given  by  ti\e  statute."  ^ 

§  790.  Bags.  —  It  needed  a  judicial  decision  in  New  York  to 
convince  a  zealous  counselor  that  bags  in  which  vegetables  were 
being  carried  to  market  were  neither  wearing  apparel  nor  bed- 
ding within  the  statute  of  exemptions  of  New  York ;  *  although, 
if  the  bags  had  consisted  of  a  pair  of  breeches  with  the  legs  tied, 
or  of  a  pair  of  pillow-cases,  they  probably  would  have  been  the 
one  or  the  other. 

2.   Arms, 

§  791.  Policy  and  Oonstmction  of  Statutes. — The  exempt- 
ing from  attachment  and  execution  of  the  arms  and  equipments 
of  members  of  the  militia  was  a  favorite  measure  with  our  state 
legislatures  many  years  ago,  when  the  militia  system  was  fos- 
tered as  it  is  not  now.*  Nevertheless,  the  courts  of  those  days 
seem  to  have  had  a  stricter  regard  for  the  sanctity  of  debts  than 
some  of  our  modem  tribunals  ;  and,  hence,  we  do  not  find  in  the 
early  Reports  as  many  instances  of  the  enlargement  of  the  exenip- 

^  Bichardson  v.  Buswell,  10  Mete  606. 

«  Shaw  V,  Davis,  56  Barb.  889. 

s  Gen.  Stat.  Conn.  1866,  ch.  14,  i  281 ;  Bey.  Iowa  1860,  p.  605,  {  8804;  Comp.  Laws 
Kan.  1862,  p.  706,  1 17;  Stat  Law  Ky.  1884,  p.  1188,  {  70;  Bev.  Stat.  Mass.  1886,  p. 
589,  {  22;  Bev.  Stat  Mich.  1846,  p.  477,  {  27;  Bev.  Code  Miss.  1857,  p.  528,  ?  280; 
Bev.  Code  N.  C.  1865.  p.  276,  J  8;  Stat  Law  N.  J.  1847,  p.  761,  {  80;  B«v.  Stat  N. 
H.  1848,  p.  160,  }  12 ;  2  Bev.  Stat  N.  Y.  1886,  p.  290,  J  22 ;  Code  Tenn.  1858,  {  2110; 
1  Bev.  Code  Va.  1819,  p.  580,  {  14 ;  Bev.  Stat  Vt  1889,  p.  240^  i  18. 
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tion  laws  by  judicial  construction  as  in  those  of  more  recent 
date.  Thus,  where  a  statute  exempted  **  the  troop-horse  of  each 
trooper,  duly  entered  and  registered  with  the  captain  of  the 
troop,"  and  gave  a  penalty  for  levying  upon  it,  this  language 
was  held  to  refer  to  the  registration  of  the  horse,  and  not  of  the 
trooper  —  since  a  trooper  is  enroUefly  not  registered ;  and  proof 
that  the  horse  levied  upon  was  in  fact  the  horse  of  a  duly-enrolled 
trooper  would  not  entitle  him  to  recover  the  penalty,  without 
showing  further  that  the  horse  was  registered  as  required  by  the 
statute.^  In  the  absence  of  a  statute  exempting  arms  from  exe- 
cution, a  rifle-gun  is  not  exempt;  but  it  might  possibly  be  if 
owned  by  a  frontiersman,  for  then  it  would  be  a  part  of  his 
necessary  tools  and  furniture.* 

§  792.  Continued.  —  The  act  of  Congress  of  May  8,  1792, 
provided  for  the  enrollment  of  **  each  and  every  free,  able-bodied, 
white  male  citizen  of  the  respective  states,"  of  a  given  age,  into 
the  militia,  and  recited  that  every  citizen  so  enrolled  and  noti- 
fied shall,  within  six  months  thereafter,  provide  himself  with  a 
good  musket  or  firelock,  a  sufficient  bayonet  and  belt,  two  spare 
flints  and  a  knapsack,  a  pouch  with  a  box  therein  to  contain  not 
less  than  twenty-four  cartridges,  suited  to  the  bore  of  his  musket 
or  firelock,  each  cartridge  to  contain  a  proper  quantity  of  powder 
and  ball ;  or,  with  a  good  rifle,  knapsack,  shot-pouch  and  pow- 
der-horn, twenty  balls  suited  to  the  bore  of  his  rifle,  and  a  quar- 
ter of  a  pound  of  powder."  *  *  *  <<  And  every  citizen  so 
enrolled,  and  providing  hipiself  with  the  arms,  ammunition,  and 
accoutrements  required  as  aforesaid,  shall  hold  the  same  ex- 
empted from  all  suits,  distresses,  executions,  or  sales  for  debt  or 
for  the  payment  of  taxes."  The  4th  section  of  the  act  declares 
that  to  every  division  of  militia  there  shall  be  at  least  one  com- 
pany of  artillery,  each  private  of  which  shall  furnish  himself 
with  all  the  equipments  of  a  private  in  the  infantry  until  proper 
ordnance  and  field  artillery  are  provided.*  Under  this  statute  it 
has  been  held  that  the  musket  of  a  private  in  an  ai-tillery  com- 

»  Southwell  V,  Harley,  8  Rich.  180. 

>  Choate  r.  Redding,  18  Texas,  579. 

•  lU.  S.  Stat  at  Large,  271,  272 ;  U.  S.  Rev.  Stat,  }  1628. 
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pany  is  exempt  from  execution,  his  company  not  having  been 
furnished  with  ordnance  and  ai*tillery.^ 

3.  Household  Furniture, 

§  794.    <<  Household  Furniture  •» — Trunk  —  Oablnetrbox. — 

The  expression  ''household  furniture"  is  understood  to  mean 
those  vessels,  utensils,  or  goods  which,  not  becoming  fixtures,  are 
designed  in  their  manufacture  originally  and  chiefly  for  the  use  of 
the  family,  as  instruments  of  the  household,  and  for  conducting 
and  managing  household  affairs.  A  trunk  is  not  such  au  article, 
because  *'  it  is  designed  for  and  adapted  to  the  use  of  the  traveler, 
as  such,  rather  than  the  householder."  Nor  is  a  cabinet-box^  be- 
cause it  is  ''an  article  desigued,  in  its  material  and  workman- 
ship, rather  for  ornament  than  use,  and,  so  far  as  designed  for 
use,  intended  for  keeping  jewelry  and  other  small  articles  of 
value ;  thus  ministering  to  the  taste  of  the  owner  rather  than 
the  necessities  and  convenience  of  the  household."* 

§  79'5.  « Necessary  Household  Furniture.''  —  In  a  statute 
exempting  certain  specific  articles,  and  also  "  other  household 
furniture  necessary  for  the  debtor  and  his  family,"  "the  woi-d 
'  necessary '  is  not  used  in  its  most  rigid  sense,  as  something  ab- 
solutely indispensable,  and  without  which  the  debtor  cannot  live, 
but  something  so  essential  as  to  be  regarded  amongst  the  neces- 
saries of  life,  as  contradistinguished  from  luxuries."  A  plain 
and  cheap  sofa  and  carpet  are  "necessary,"  within  this  rule.' 
So,  the  word  "  necessary,"  in  a  statute  exempting  "  bedding  and 
household  furniture  necessary  for  suppoiting  life,"  *  while  it  ex- 
cludes superfluities  and  articles  of  luxury,  was  not  intended  to 
denote  those  articles  of  furniture  merely  which  are  indispensable 
to  the  bare  subsistence  of  the  debtor  and  his  familv,  but  em- 
braces  those  things  which  are  requisite  to  enable  the  debtor  and 
his  family  to  live  in  a  convenient  and  comfortable  manner.*     But 

>  Crocker  r.  Hunt,  2  McCord,  852. 
«  Towns  V.  Pratt,  88  N.  H.  845. 

•  Davlin  v.  Stone,  4  Cush.  859. 

*  See  Gen.  Stat  Conn.  1875,  p.  455,  {  10. 

^  Montague  v.  Kichardson,  24  Conn.  888 ;  Hitchcock  9.  Holmes,  48  Conn.  628L 
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all  supei*fluities  and  articles  of  ornament  and  luxury  should  be 
avoided.^  Within  this  rule,  four  sets  of  lace  curtains  with  tassels^ 
suspended  from  cornices  of  black  wahiut,  of  the  value  of  $172  ;  a 
pier-glass,  with  base,  of  the  value  of  $125 ;  and  a  clock  with  a 
globe  over  it,  of  the  value  of  $50,  being  the  only  clock  of  the 
debtor,  have  been  held  subject  to  execution.'  The  number  of 
beds  which  will  be  allowed  a  debtor  as  necessary  will  not  be  lim- 
ited to  those  in  constant  use.  Six  beds,  remnants  of  the  furniture 
used  in  keeping  a  hotel,  were  not  deemed  too  many,  although  a 
less  number  would  have  accommodated  the  plaintiff  and  his  wife 
and  children.' 

§  796.  Necessity  mnst  be  shown.  —  A  statute  exempted  *'  the 
necessary  cooking-utensils  owned  by  any  person  being  a  house- 
holder. A  debtor  sued  an  officer  for  levying  upon  such  articles 
under  a  distress  warrant.  He  showed  that  he  was  a  householder, 
but  failed  in  his  suit  because  he  did  not  show  that  the  articles 
**  were  in  fact,  to  him,  necessary  cooking-utensils.'*  It  was  not 
sufficient  merely  to  show  that  the  articles  levied  on  might  be 
useful  in  cooking ;  since  he  may  have  had  an  abundant  supply  of 
those  levied  on.* 

§  797.  Fnmituse  of  Boarding-house  Keeper. — Under  the 
statute  List  described  the  following  case  arose :  A  widow  who 
supported  herself  and  daughter  by  keeping  a  boarding-house  at 
Greenwich,  in  Connecticut,* owning  a  quantity  of  furniture  suit- 
able for  a  boarding-house,  took  a  furnished  house  for  a  year,  in 
the  city  of  New  York,  and  went  there  to  keep  boarders,  intend- 
ing to  return  to  Greenwich  at  the  end  of  the  year  and  resume 
her  business  there.  Her  furniture  was  stored,  in  the  meantime, 
in  Greenwich,  and  while  so  stored  was  attached  by  a  creditor. 
On  these  facts  it  was  held  (1)  that  the  furniture,  if  otherwise 
exempt,  did  not  become  open  to  attachment  by  reason  of  its 
being  stored  and  not  in  actual  use;  (2)  that  the  furniture  was 
not  exempt  as  being  necessary  for  the  use  of  her  boarders,  nor 

I  Hitchcock  V.  Holmes,  48  Conn.  528. 

«  I  hid, 

»  Haswell  v.  Parsons,  15  Cal.  266. 

*  Van  Sickler  v.  Jacobs,  14  Johns.  484. 

637 


§  798  STATUTES   EXEMPTING   PARTICULAR   CHATTELS. 

on  the  ground  that  the  boarders  were  a  part  of  her  family  ;  (3) 
that  the  inquiry  is,  What  was  necessary  for  the  personal  conifort 
of  the  family  as  such?  but  that  the  term  *' family,"  m  this  case, 
was  not  limited  to  the  mother  and  daughter  alone,  but,  as  she 
was  keeping  boarders,  might  properly  include  a  servant,  and  in 
any  case  would  include  a  visitor,  or  a  dependent  relative  living 
in  the  family;  (4)  that,  in  determining  what  was  necessary 
household  furniture,  her  occupation  might  be  considered,  and  if 
her  keeping  boarders  made  it  necessary  for  her  to  have  more 
furniture  for  her  personal  use — as,  an  additional  bureau,  or  other 
like  convenience  —  such  additional  furniture  would  be  exempt.^ 

§  798.  Piano-forte. — A  statute  exempted  certain  specific 
articles  of  household  furniture,  and  "all  other  household  furni- 
ture not  herein  enumerated,  not  exceeding  two  hundred  dollars 
in  value."  The  clauses  quoted  did  not  extend  to  a  piano, 
although  it  was  worth  less  than  $200  ;  **  for  though  the  influence 
of  music  and  the  *  concord  of  sweet  sounds '  mav  be  of  a  refin- 
ing  and  elevating  character,  and  though  it  may  add  much  to  the 
pleasure  of  a  home,  still  the  object  of  the  exemption  laws  was, 
not  to  surround  the  debtor  with  all  possible  pleasures  and  enjoy- 
ments at  the  expense  of  his  creditors,  but  simply  to  postpone 
the  claims  of  justice  to  those  of  mercy,  by  leaving  him  what  the 
Constitution  describes  as  the  '  necessary  comfoits  of  a  home.'  "^ 
Nor  is  a  piano-forte  within  a  statute  which  exempts  from  attach- 
ment and  execution  "  such  suitable  apparel,  bedding,  tools,  arms, 
and  articles  of  household  furniture  as  may  be  necessaiy  for  up- 
holding Ufe,'^  '  Such  an  instrument  would,  however,  if  belong- 
ing to  a  music  teacher  who  earned  his  living  by  its  use,  be  within 
a  statute  exempting  **  the  tools  and  implements  or  stock  in  trade 
of  any  mechanic,  miner,  or  other  person,  used  and  kept  for  the 
purpose  of  carrying  on  his  trade  or  business,  and  the  library  and 
implements  of  any  professional  man,  not  exceeding  two  hundred 
dollars  in  value."  * 

>  Weed  V,  Dayton,  40  Conn.  298. 

*  Tanner  v.  Billings,  18  Wis.  163. 
»  Dunlap  V.  Edgerton,  30  Vt  224. 

*  Ibid. ;  Amend  o.  Murphy,  69  HI.  387. 
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4,   Domestic  Animals. 

§  800.  Aas  —  "  Horse,  Mule,  or  Yoke  of  Oxen."  —  A  jackass 
of  the  value  of  $20,  used  by  a  farmer  iti  tilling  the  soil,  is,  within 
the  meaning  of  an  exemption  law  of  Tennessee,  either  ^*  a  horse, 
mule,  or  yoke  of  oxen,"  it  is  not  very  clear  which;  but,  seeing 
that  he  is  of  the  genus  equua  —  *'  equus  asinus  "  — it  seems  that 
he  is  to  be  classed  as  a  horse,  though  the  coui*t  was  not  very  par- 
ticular about  the  classification,  being  clear  that  he  came  within 
the  reason  of  a  statute  designed  to  prevent  a  poor  farmer  from 
being  stripped  of  the  last  beast  used  in  tilling  the  ground.  ''  It 
was  held  by  this  court,  many  years  ago,  that  a  person  guilty  of 
mule-radng  along  a  public  road  was  indictable  under  a  statute 
against  horse-racing ,  If,  in  a  criminal  case,  it  is  allowable  to 
hold  that  a  mule  is  a  horse,  if  he  is  used  in  racing  along  a  big 
road,  much  more  is  it  allowable  to  hold  that  a  jackass  used  for 
farming  purposes  is  either  a  horse,  mule,  or  ox."  *  So,  a  mule 
is  a  horse  within  the  meaning  of  the  Texas  statute  of  exemp- 
tions.* The  term  **yoke  of  oxen,"  of  course,  includes  one  ox; 
and,  hence,  if  a  debtor,  otherwise  qualified,  has  but  one  ox,  it  is 
exempt  imder  the  statute  above  quoted.' 

§  801.    "Oxen,"    '< Horses,"   or   "Mnles"  —  Stallion A 

statute  exempting  the  farming-utensils  and  implements  of  hus- 
bandry of  the  judgment-debtor ;  also,  *'  two  oxen,  or  two  horses, 
or  two  mules,  and  their  harness ;  four  cows,  one  cart  or  wagon, 
and  food  for  such  oxen,  horses,  cows,  or  mules  for  one  month,"* 
applies  exclusively  to  judgment-debtors  who  are  formers,*  and  is 
intended  to  secure  to  the  farmer  the  means  of  carrying  on  his 
particular  vocation.  It,  therefore,  does  not  include  a  stallion 
not  used  for  service  on  a  farm,  but  kept  for  the  service  of  mares. 
**  If  a  contrary  construction  of  this  provision  were  to  prevail,  a 
farmer  in  failins^  circumstances  mio^ht  invest  his  whole  estate  in 
two  valuable  stallions,  worth  $10,000  or  $20,000  each,  with  no 

I  Richardson  v.  Duncan,  2  Heisk.  220,  opinion  by  Nicholson,  G.  J. 

*  AUison  9.  Brookshire,  8S  Texas,  199. 

»  Wolfenbarger  v,  Standifer,  8  Sneed,  669. 

*  Ft.  Act  Cal.,  J  219 ;  1  Code  Civ.  Proc  Cal.  690. 

s  Brusie  v.  Griffith,  84  Cal.  805;  Robert  v.  Adams,  8S  Cal.  888. 
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intention  whatever  to  use  them  for  farming  pui-poses,  and,  by 
claiming  them  as  exempt  from  execution,  might  defraud  his 
creditors,  under  color  of  law,  to  a  large  amount.  The  benevo- 
lent design  of  the  statute  might  thus  be  perverted  to  purposes 
of  the  grossest  fraud.'*  ^ 

§  802.  "Work-horse"  —  Colt — Stallion. — The  word  "  work- 
horse," in  a  statute  of  exemptions,  is  understood  to  mean  *'  one 
that  performs  the  common  drudgery  of  the  homestead — as,  to 
haul  wood,  to  draw  the  plow,  to  carry  the  family  to  the  church, 
*  *  *  either  under  the  saddle  or  in  traces.  It  is  not  neces- 
sary that  he  shall  have  performed  this  service ;  if  he  has  per- 
formed a  part  of  it,  and  is  intended  as  such  a  drudge,  it  is  quite 
sufficient  to  bring  him  within  the  exemption  of  the  statute.  If 
the  law  were  otherwise,  then  a  horse  purchased  for  the  purpose 
of  being  used  in  traces  or  harness  whenever  the  family  requires 
it,  if  he  had  not  been  broke  to  these,  would  be  subject  to  levy 
and  sale,  though  he  had  performed  important  service  under  the 
saddle  for  the  family.  And  this,  too,  when  it  is  known  that  the 
docilitv  of  the  horse  is,  in  ofeneral,  such  that  there  are  but  few 
that  cannot  be  induced  to  draw  kindly.  It  might  so  hnppen 
that  no  member  of  the  family,  either  from  bad  health  or  other 
cause,  was  able  to  drive  a  plow  or  cart ;  yet,  if  the  only  horse 
belonging  to  its  head  were  used  to  ride  to  mill,  to  carry  the 
children  to  school,  and  in  other  equally  necessary  or  convenient 
service,  surely  it  would  not  be  insisted  that  he  was  subject  to 
execution  because  he  had  never  drawn  in  the  traces  or  shafts.'" 
A  stallion  kept  in  the  prosecution  of  a  business  or  livelihood,  out- 
side of  the  wants  and  requirements  of  the  family,  is  not  exempt 
as  a  **  work -horse  ;"  but  otherwise  if  used,  also,  in  the  ordinary 
service  of  the  family  —  and  whether  so  used  or  not  is  a  question 
for  the  jury.'  A  Mississippi  case  goes  still  further,  and  holds 
that  a  jury  may  presume,  without  evidence,  that  a  certain  horse 
was  a  **  plow-horse.'**    A  statute  of  Tennessee  exempted  from 

^  Robert  v.  Adams,  88  Oal.  888,  opinion  by  Crockett,  J. 

'  Noland  v.  Wickham,  9  Ala.  169 ;  approved  in  Allman  v»  Qtam,  29  Ala.  242. 

*  Allman  v,  Gann,  aupra, 

«  MattbewB  v,  Redwine,  25  Miss.  99. 
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execution,  among  other  things,  "one  farm-horse/'*  A  subse- 
quent act,  passed  to  enlarge  the  provisions  of  this  act,  provided 
that,  **  in  addition  to  the  articles  heretofore  exempt,'*  there 
should  be  exempt  certain  other  articles,  and  "  that  the  provisions 
of  this  act  securing  property  to  the  heads  of  families  shall  be 
construed  and  taken  to  extend  to  and  embrace  the  heads  of  each 
and  eveiy  family,  of  whatever  vocation  or  calling,**^  It  was  held 
that  the  spirit  of  this  amendment  would  exempt  a  horse  in  the 
hands  of  persons  not  engaged  in  farming,  and  that  it  was, 
hence,  unnecessary  that  it  should  be  a  farm-horse  —  a  stud-horse 
would  do." 

§  803.  Calves  are  Cows  or  Oxen.  —  A  "  liberal  and  practical 
construction  "  extended  to  a  statute  of  exemptions  declared  to  be 
**  charitable  and  in  the  cause  of  humanity,'*  has  converted  a  two- 
year-old  heifer,  forward  with  calf,  into  a  cow ;  *  has  subjected  to 
the  same  transformation  a  heifer  not  two  years  old  till  the  fol- 
lowing spring,  and  not  with  calf;  *  has  promoted  two  steer  calves 
nine  months  old  to  the  dignity  of  **  a  yoke  of  oxen  or  steers,"  * 
so  that  the  debtor  was  entitled  to  an  exemption  of  sufficient  for- 
age to  keep  them  through  the  winter ; '  and  has  converted  a  steer 
twenty  months  old,  not  broke  to  the  yoke,  but  intended  to  be, 
into  a  member  of  a  yoke  of  oxen.*    But  a  colt  four  months  old 

4 

1  Act  1888,  ch.  80,  {  1. 
>  Act  1842,  ch.  44. 

*  Tipton  V,  Pickens,  1  Swan,  26. 

*  Dow  V.  Smith,  7  Vt  465. 

»  Freeman  v.  Carpenter,  10  Vt  488 ;  Oarruth  v,  Ghrassie,  11  Gray,  211.  «*  When  a 
right  is  granted,"  said  Shaw,  C.  J.,  *' either  hy  an  individual  or  hy  a  statute,  the 
means  of  securing  the  right  are  also  granted  hy  implication.  If  it  were  necessary  to 
the  exemption  that  the  animal  should  he  actually  giving  milk  at  the  time,  then  almost 
any  cow  must  he  liahle  to  he  taken  in  execution  at  some  time  of  the  year.  The  court 
are  of  the  opinion  that  if  the  dehtor  has  honestly  taken  a  heifer  calf  with  the  expecta- 
tion and  purpose  of  keeping  her  for  a  cow,  she  is  within  the  true  and  equitable  mean* 
ing  of  the  statute." 

•  Gen.  Stot»  Vt.  (App.  1870),  oh.  47,  J  18. 

7  Mundell  v.  Hammond,  40  Vt  641.  The  court  was  certain  that  **they  are  none 
the  less  steers  because  they  are  calves.  They  are  calf  steers,  or  s^r  calves.  *  *  * 
These  steers  were  not  heifers,  they  were  not  bulls,  and,  therefore,  must  be  steers.'* 
Per  Peck,  J. 

•  MaUory  v.  Berry,  16  Kan.  298. 
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is  not  exempt  from  execution,  as  forming,  with  its  dam,  a  ^^  span 
of  horses,*'  within  the  meaning  of  the  Wisconsin  statute.^ 

§  804.  Two  OefWBf  ohe  mortgaged  or  leased. — A  statute  of 
Massachusetts  exempts  from  execution  one  cow.*  Where  a 
debtor  had  two  cows,  one  of  them  mortgaged,  it  was  held  that  ho 
could  claim  as  exempt  the  one  not  mortgaged ;  since  the  statute 
must  be  construed  beneficially  to  the  debtor,  and  a  contrary  rule 
would  leave  him  in  a  worse  position  than  if  he  had  but  one  cow 
with  a  full  title.'  But  under  a  statute  exempting  from  execution 
**  one  cow,"  **  owned  by  or  in  the  possession  of  any  debtor,*'  if 
the  debtor  had  two  cows,  one  of  which  he  owned  and  the  other 
of  which  he  held  under  a  lease  for  a  limited  period  of  time,  the 
one  of  which  he  was  absolute  owner  was  not  exempt.*  The  court 
reasons  that  his  leasehold  interest  in  the  other  cow  was  a  vested 
interest,  subject  to  execution.*  Having,  then,  a  vendible  interest 
in  both  cows,  and  the  statute  not  having  given  him  a  right  of 
election,  it  was  for  the  constable,  and  not  him,  to  say  which  one 
should  be  sold.  Besides,  *^the  exemption  extends  to  articles 
*  owned  by  or  in  the  possession  of  any  debtor ;'  so  that,  without 
changing  the  disjunctive  conjunction  *or'  into  the  copulative 
conjunction  ^  and,'  the  exempted  articles  cannot  be  confined  to 
such  as  the  debtor  is  the  absolute  owner  of.  It  is  clearly  suf- 
ficient that  the  articles  are  in  his  possession^  and  that  he  has  a 
right  to  use  them  for  his  own  benefit."  • 

§  805.  "Team"  includes  what.  —  A  <«  team,"  within  the 
meaning  of  the  New  York  statute,  includes  one  or  two  horses, 
with  their  harness,  and  the  vehicle  to  which  they  are  customarily 
attached  for  use.^    A  wagon  cannot,  therefore,  be  taken  ia  exe- 

1  Ames  V.  Martin,  6  Wis.  861. 

>  Rev.  Stat  Mas&,  ch.  97,  {  22. 

•  Tryon  v.  Mansir,  2  Allen,  219. 

•  Lindsey  v.  PuUer,  10  Watts,  144. 

>  Citing  Gordon  v.  Harper,  7  Term  Bep.  9 ;  Ward  v.  Macauley,  4  Term  Bep.  4S9. 

•  Jbid,f  per  Kennedy,  J. 

^  Hutchinson  v.  Ohamberlin,  11  K  Y.  Leg.  Obs.  248 ;  Harthotue  v.  Rikera,  1  Duer, 
606 ;  Duns  v.  Prosser,  82  Barb.  290;  Van  Buren  v.  Loper,  29  Barb.  889;  Eastman  v. 
Caswell,  8  How.  Fr.  76  (overruling  Morse  v.  Keyes,  6  How.  Pr.  18) ;  Brown  o.  Davis, 
9  Hun,  48. 
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cution  if  it  is  part  of  a  team,*  nor  a  buggy-wagon,*  nor  a  cart,' 
nor  a  horse,*  provided  the  whole  team  is  within  the  statutory 
limit  as  to  value  ;*  otherwise,  it  can.*  Although  Webster  defines 
a  team  as  two  or  more  horses,  oxen,  or  other  beasts  harnessed 
together  to  the  same  vehicle  for  drawing,  yet  the  New  York 
courts  have  not  seen  fit  to  rely  upon  lexicography  alone,  but 
hold  that  there  may  be  such  a  thing  as  a  one-horse  team^  and  that 
a  single  horse,  if  used  with  a  vehicle  for  hauling,  is  exempt  as  a 
part  of  a  team.^  **  If  this  were  not  so,  a  man  so  poor  that  he 
could  procure  but  a  single  horse  to  assist  in  supporting  his  family 
could  not  have  the  benefit  of  the  exemption.  But  if  he  had  two 
horses,  they  would  be  protected  only  while  in  actual  use  ;  because, 
to  make  a  team,  it  is  as  necessary  that  the  horses  should  be  har- 
nessed together  as  that  there  should  be  more  than  one.  Again, 
suppose  that  while  two  horses  are  harnessed  together,  and  in 
actual  use,  one  of  them  should  meet  with  an  accident  and  be 
killed,  or  be  suddenly  taken  sick  and  die,  the  other  would  thereby 
become  instantly  liable  to  be  seized  for  debt.  Such  a  construc- 
tion should  be  put  upon  the  law,  if  possible,  as  to  make  it  reason- 
j^ly  etfective  in  accomplishing  the  obvious  intent  of  its  enact- 
ment." *  So,  the  terms  of  the  same  statute  include,  not  only  the 
horse  and  harness,  but  also  the  cart,  with  which  a  public  carman, 
being  a  householder,  makes  his  living,  their  aggregate  value  not 
being  above  the  statutory  limit.^  It  likewise  includes  the  buggy- 
wagon  of  a  physician^  used  by  him  in  making  his  professional 
journeys.^®  *'  What  constitutes  a  team  within  the  meaning  of 
the  statute  must  depend  very  much  upon  the  fact  whether  it  is 
commonly  used,  and  may  be  used,  as  such.  *  *  *  If  a 
debtor  has  but  one  horse,  and  hires  another  to  work  with  it,  and 

1  Dains  v.  Prosser,  82  Barb.  290;  Hutchisson  v,  Chamberlin,  aujyra. 
s  Van  Buren  v.  Loper,  29  Barb.  88S. 
>  Harthouse  v.  Rikers,  1  Duer,  603. 

*  Finnin  p.  Malloy,  88  N.  Y.  Sup.  Ct.  8S9. 
6  IHd. 

•  Brown  v.  Davis,  9  Hun,  48. 

'  Hutchinson  v,  Chamberlin,  11  N.  Y.  Leg.  Obs.  248 ;  Harthouse  v.  Bikers,  1  Buer, 
606;  Lockwood  p.  Younglove,  27  Barb.  606;  Wilcox  v.  Hawley,  31  N.  Y.  656. 

•  Hutchinson  v.  Chamberlin,  aupra,  opinion  by  Seldcn,  J. 

•  Harthouse  v.  Bikers,  1  Duer,  606. 

w  Van  Buren  v.  Loper,  29  Barb.  389 ;  compare  Corp  p.  Griswold  27  Iowa,  879. 
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the  two  make  up  the  team  which  he  usually  works,  there  can  be 
no  doubt  *  ♦  •  that  his  own  horse,  which  is  his  interest  in 
the  team,  if  within  the  prescribed  value,  is  protected."  * 

§  806.  Gontinaed  —  What  Debtor  mnst  show.  —  In  an  ac- 
tion by  a  debtor  against  an  officer  for  levying  upon  his  horse,  it 
is  sufficient,  under  the  New  York  statute,  for  the  plaintiff  to  show 
that  the  horse  constituted  his  team  ;  that  he  was  a  householder; 
and  that  his  household  furniture,  workman's  tools,  and  team  did 
not  in  the  aggregate  exceed  in  value  the  sum  of  $250.'  It  is  un- 
necessary, after  he  has  shown  that  he  had  no  other  business  from 
which  to  obtain  a  livelihood,  except  from  the  use  of  the  horse, 
for  him  to  show  whether  he  had  any  arrangements  made  for 
the  use  of  the  horse  in  the  future,  or  what  use  he  intended 
to  put  him  to.  Such  an  inquiry  is  wholly  immaterial.'  A 
debtor  claiming  two  mules  under  a  statute  exempting  "  two 
horses,  oxen,  or  mules,  by  which  a  cartman,  teamster,  or  other 
laborer  habitually  earns  his  living,"  must  show  that  he  habitually 
earns  his  living  by  the  use  of  the  animals  in  question.^ 

§  807.  << Horse"  includes  Saddle,  etc.  —  A  statute  exempt 
ing  **one  horse"*  has  been  held  to  include  a  saddle,  bridle, 
stake-rope,  and  martingale,  although  the  latter  articles  were  not 
mentioned  in  the  statute  ;  since,  said  the  court,  "  by  a  fair  con- 
struction the  grant  in  the  statute  must  include,  not  only  the  ob- 
ject itself,  but  everjrthing  absolutely  essential  to  its  beneficial 
enjoyment.  As,  for  instance,  the  grant  of  five  milch  cows  must 
include  the  calves  during  the  season  of  milking,  though  this  is  not 
expressed  in  the  act.  Implements  of  husbandry,  and  tools,  appa- 
ratus, etc.,  belonging  to  a  trade  or  profession,  are  reserved.  Now, 
what  more  necessary  implement  of  husbandry  than  a  bridle  to  a 
plow-horse?  Or  what  more  necessary  apparatus  can  there  be  to 
any  trade  than  a  saddle  to  the  owner  of  a  horse,  and  especially 
in  this  state,  where,  as  a  general  rule,  every   man  rides,  and 

*  Lockwood  V.  Tounglove,  27  Barb.  607,  per  Johnson,  J. 
«  Wilcox  V.  Hawley,  81  N.  Y.  660. 

»  Ibid. 

«  Calhoun  v.  Knight,  10  Cal.  898. 

•  Hart  Dig.  Stat.  Texas,  art  127a 
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where  there  is  more  necessity  for  such  service  from  the  horse  than 
in  other  states?  A  bridle  and  saddle  are  as  indispensable  to  the 
use  of  a  horse  as  a  yoke  is  to  a  pair  of  oxen.  They  must  be  re- 
garded as  included  within  the  grant,  and  as,  consequently,  ex- 
empt from  execution.  But  these  articles  must  be  of  a  plain 
description.^' » 

5,    Vehicles,^ 

§  809.  **  Wagon  "  includes  what.  —  The  word  "  wagon  "  ' 
<<  should  be  construed  in  the  most  popular  and  general  sense, 
and  should  include  all  four-wheeled  vehicles,  whether  covered  or 
placed  upon  springs,  and  for  whatever  use  they  may  be  employed, 
whether  for  the  transportation  of  property  or  persons.  The  in- 
tention of  the  Legislature  was  to  protect  all  laboring  citizens  in 
the  pursuit  of  their  occupations,  and  a  correct  construction  of  the 
law  would  seem  to  protect  the  drayman  and  cartman  in  the  pos- 
session of  their  vehicles,  although  they  do  not  come  within  the 
strict  definition  of  the  word  'wagon.'  "  It  was  therefore  held 
that  a  vehicle  **  used  by  its  owner  sometimes  as  a  hack  for  the 
transportation  of  passengers,  and  sometimes  as  a  wagon  for 
the  transportation  of  wood,  cotton,  and  corn,"  was  exempt.' 
And  so  is  a  pleasure-carriage,  if  it  is  the  only  vehicle  which  the 
debtor  has.*  But  in  California  it  is  held  that  the  term  *'  wagon," 
in  such  a  statute,  is  intended  to  mean  a  common  vehicle  for  the 
transportation  of  goods,  wares,  and  merchandise  of  all  descrip- 
tions.. A  hackney-coachy  used  for  the  conveyance  of  passengers, 
is  a  different  article,  and  does  not  come  within  the  equity  or 
literal  meaning  of  the  statute.* 

§  810.  "Cart." — A  statute  exempting  **  one  ox  or  horse- 
cart"  embraces  a  four-wheeled  ox-wagon  used  in  farming.  "A 
four-wheeled  vehicle  suited  to  the  ordinary  purposes  of  hus- 
bandry, drawn  by  oxen  and  employed  in  the  same  uses  to  which 
carts,  in  the  common  acceptation  of  the  term,  are  appropriated, 

*  Cobb  V,   Coleman,  14  Texas,  599,  opinion  by  Hemphill,  CL  J.    A  "  horse  and 
rope  "  were  held  exempt  in  Dearborn  v,  Phillips,  21  Texas,  461. 

»  Stat  Texas  November  10,  1866;  2  Pasc.  Dig.  Laws,  i  6881. 
'  Rogers  v,  Ferguson,  82  Texas,  583,  opinion  by  Dennison,  J. 
«  Nichols  V.  Claiborne,  89  Texas,  868. 

*  Quigley  v.  Gorham,  5  CaL  418. 
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is  protected  by  the  statute  from  levy  and  sale.  This  would  not 
exempt  pleasure-carriages,  nor  those  larger  wagons  drawn  by 
horses,  or  even  oxen,  and  employed  solely  in  the  carrying  trade ; 
but  only  such  carts  or  wagons  were  within  the  contemplation  ^f 
the  Legislature  as  were  suitable  to  be  employed  about  the 
domestic  establishment  in  garnering  crops,  hauling  wood,  rails, 
and  the  like.  This  construction  does  no  violence  to  the  meaning 
of  the  word  *  cart,'  but  adopts  its  general,  rather  than  its  primary, 
as  well  as  ordinary,  meaning,  for  the  purpose  of  giving  effect  to 
the  plain  object  and  intention  of  the  Legislature,  excluding  from 
the  class  implied  by  the  general  designation  such  vehicles  as  were 
not  within  the  legislative  contemplation."  * 

6.  Provisions^  Forage^  and  other  necessary  Articles, 

§  812.  Tilings  <<  necessary  for  upholding:  L.ife/»  —  This  ex- 
pression in  a  statute  of  exemptions  is  construed  to  extend  to 
things  of  convenience  and  comfort^  and  to  things  suitable  to  the 
condition  of  a  person  in  society ;  and  is  not  confined  to  things 
absolutely  necessary  for  mere  subsistence.*-  A  brass  time-piece 
is  exempt  from  execution  as  <*  an  article  of  household  furniture 
necessary  for  upholding  life."'  But  tL  piano-fo7't€  is  not.*  A 
cooking-stove  was,  even  at  the  time  when  it  was  a  new  invention 
and  not  generally  in  use,  and  although  the  owner  had,  besides 
the  stove,  *•  a  fire-place,  chimney,  and  oven,"  and  **  all  the 
necessary  utensils  for  cooking ;  "  since  the  words  **  necessary  for 
upholding  life  "  meant  **  that  necessity  which  originally  induced 
the  possessor  to  purchase  the  article  for  actual  domestic  use."* 
Some  years  later,  when  the  cooking-stove  had  become  "an 
article  of  permanent  necessity,"  the  same  court  was  able  to 
hold  it  within  the  meaning  of  the  statute  without  resorting  to  a 
strained  construction.*  Under  the  same  statute  it  was  held  that 
such  fai^ming-tools  as  are  used  by  hand  and  are  convenient  and 
useful,  procured  by  a  person  whose  principal   occupation  was 

1  Faven  v.  Glass,  22  Ala.  624. 

s  Leavitt  v.  Metcalf,  2  Yt  842 ;  Gairctt  v.  Patchin,  29  Vt  248 ;  Montague  v.  Bich- 
ardson,  24  Conn.  88S. 
»  Ihid. 

•  Dunlap  V.  Edgerton,  80  Yt  224.    But  see,  tupra,  {  798. 

•  Ci-oker  v.  Spencer,  2  D.  Chip.  tiS. 

•  Hurt  r.  Hyde,  6  Yt  828. 
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shoe-makingf  but  who  carried  on  farming  to  a  limited  extent,  not 
being  extravagant,  and  such  mechanical  tools  of  a  similar  char- 
acter as  are  indispensable  for  repairing  farming-tools,  are  ^'  suit- 
able" tools  **neces8aiy  for  upholding  life."  Accordingly,  a 
shovel,  spade,  dung-fork,  three  pitchforks,  a  scythe  and  snath, 
potato-hook,  hog-hook,  common  ax,  broad-ax,  adz,  hatchet, 
and  five  augers,  belonging  to  a  person  whose  principal  business 
was  shoe-making,  but  who  lived  rather  isolated,  and  did  his  own 
mending  or  tinkering  of  sleds,  ox-yokes,  etc.,  were  held  exempt 
from  attachment.^ 

§  813-    ** Necessary    Food" — Necessary  for  how  long.  —  A 

statute  of  New  York  exempts  from  execution  **  all  sheep,  to  the 
number  of  ten,  with  their  fleeces,  and  the  yarn  or  cloth  manufact- 
ured from  the  same  ;  one  cow,  two  swine,  the  necessary  food  for 
them  ;  all  necessary  pork,  beef,  fish,  flour,  and  vegetables  actually 
provided  for  family  use ;  and  necessary  fuel  for  the  use  of  the 
family  for  sixty  days."  *  The  restriction  to  sixty  days  is  held  to 
apply  only  to  fuel.  The  court  says  that  the  clause  as  to  **  pork, 
beef,  fish,  flour,  and  vegetables"  will  cover  and  protect  such  a 
quantity  of  the  specified  articles  as  is  usually  laid  up  for  one  year ; 
or,  rather,  such  a  quantity  as  will  be  necessary  for  the  family  until 
the  next  annual  period  for  laying  up  such  provisions.  As  to 
food  for  cows  and  sheep,  the  statute  gives  no  other  rule  than  that 
it  shall  be  ^<  necessary."  This,.like  all  other  statutes,  must  re- 
ceive such  a  reasonable  construction  as  will  best  answer  the  end 
which  the  Legislature  had  in  view.*  It  does  not  mean  "neces- 
sary "  food  for  a  single  day,  nor  does  it  mean  food  for  five  years. 
In  the  summer  months,  when  cattle  and  sheep  are  depasturing, 
no  such  food  as  the  statute  contemplates  is  necessary,  and  probar 
bly  none  is  protected.  But  after  the  grass  is  cut  and  converted 
into  hay,  it  seems  that  so  much  is  exempt  as  will  be  necessary 
for  the  next  fodderiusc  season.  As  swine  are  usuallv  fattened 
and  killed  in  the  fall  or  early  in  the  winter,  the  inquiry  as  to  the 
food  for  them  should  be  limited  to  that  period.^ 

1  Garrett  v.  Patchin,  29  Yt.  248. 

s  2  Key.  Stat  N.  Y.  225,  {  169,  and  p.  867,  {  22 ;  2  EdmoDds'  Stat  at  Large,  880, 
{  22,  8ubsec  4. 
»  See,  to  this  point,  Hall  v.  Penny,  11  Wend.  44. 
A  FarreU  v.  Higley,  Hill  &  Denio,  87»  opinion  by  Bronson,  J. 
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§  814.  Necessary  Food  for  Stock.  —  A  statute  of  Michigan, 
after  exempting  from  execution  certain  animals,  provided  that 
there  should  also  be  exempt  **  a  sufficient  quantity  of  hay,  grain, 
feed,  and  roots  for  properly  keeping  for  six  months  "  such  ani- 
mals.^ A  statute  of  Wisconsin  exempted  from  execution  certain 
animals,  and  then  exempted  <*  the  necessary  food  for  all  the  stock 
mentioned  in  this  section  for  one  year's  support."*  These  stat- 
utes have  been  held  not  to  exempt  food  for  animals  which  the 
debtor  did  not  possess,  and  had  no  present  purpose  of  obtaining.' 
Befening  to  the  above,  it  is  seen  that  the  Revised  Statutes  ex- 
empted *'  one  cow  and  two  swine,"  and  *'  the  necessary  food  for 
them."     A  subsequent  statute  enacted  that,  in  addition  to  the 


1  Gomp.  Laws  Mich.,  od.  1867,  ch.  181,  }  27,  subsec.  0. 

s  Rev.  Stat.  Wis.  1868,  ch.  184,  2  81,  subsec  7. 

*  CoWan  V,  Main,  24  Wis.  569 ;  King  «.  Moore,  10  Mich.  688.  The  Wisconsin  court 
says :  "  The  exemption  of  the  food  was  doubtless  made  in  order  to  render  that  of  the 
animals  practically  beneficial ;  and  when  the  debtor  has  not  the  animals,  and  no  inten- 
tion or  purpose  of  immediately  obtaining  them,  he  needs  not  the  food.  It  is  certainly 
not  necessary  for  the  support  of  animals  which  the  debtor  does  not  possess,  and  does 
not  intend  or  expect  to  own.  The  circuit  judge  seemed  to  think  that  it  would  involve 
a  manifest  absurdity  to  hold  that  because  a  debtor  had  not  all  the  property  exempt  or 
because  he  might  have  part  of  it,  he  might  be  stripped  of  a  portion  of  that  which  he 
had,  or  which  remained ;  and  that,  if  he  was  so  unfortunate  as  to  lose  his  cows,  his 
team,  or  other  exempt  animals,  by  theft  or  death  one  day,  the  sheriff  might  levy,  on 
the  next  day,  upon  the  food  prepared  for  them,  even  while  he  was  in  pursuit  of  olhers. 
But  the  real  question  obviously  is.  Is  it  the  intention  of  the  statute  to  exempt  food  for 
the  support  of  animals  which  the  debtor  does  not  possess,  and  has  no  present  purpose 
of  obtaining?  In  the  case  suggested  by  the  circuit  judge,  where  a  party  had  lost  his 
animals  by  death  or  theft,  and  was  in  pursuit  of  other  animals,  for  the  support  of 
which  the  food  provided  might  be  necessary,  the  object  of  exempting  the  food  would 
still  exist;  for  if  the  debtor  had  not  the  animals,  he  soon,  doubtless,  would  have 
them,  when  the  food  would  be  required  to  support  them.  But  not  so  where  he  had 
not  the  animals,  and  had  no  present  intention  or  purpose  of  acquiring  them."  Cowan 
V.  Main,  24  Wis.  670,  opinion  by  Cole,  J.  The  Michig^  court  reason  in  the  same 
way :  **  The  exemption  is  given  to  render  that  of  the  animals  practically  beneficial 
as  it  would  be  of  little  use  to  exempt  the  animals  if  the  food  necessary  for  their  sus- 
tenance were  liable  to  be  taken  ^m  the  owner.  But  if  the  debtor  have  none  of  the 
animals  specified,  the  reason  for  exempting  food  for  them  wholly  fails.  If  he  has 
none  of  the  animals  which  the  statute  exempts,  there  is  nothing  upon  which  this 
exemption  of  animals  can  operate ;  and  the  exemption  of  food  for  such  animals,  which 
is  dependent  upon  it,  fails  with  it.  If  the  statute,  in  cases  where  the  debtor  has  not 
the  full  amount  of  the  property  exempted  by  this  section,  had  provided  an  exemption 
of  money  or  other  property  for  the  purpose  of  enabling  him  to  purchase  enough  to 
make  up  the  deficiency,  there  might  be  good  reason  for  holding  the  feed  of  the  animals 
exempted,  though  he  had  not  the  animals  at  the  time  of  the  levy ;  but  the  statute  has 
adopted  no  such  principle."    K.ing  v.  Moore,  10  Mich.  640,  opinion  by  Christiancy,  J. 
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articles  already  exempt,  there  should  also  be  exempt  "  a  team, 
*  •  *  to  the  value  of  not  exceeding  one  hundred  and  fifty 
dollars/'  but  said  nothing  about  food  fot  such  team.  It  was 
held  that  the  courts  could  not  ingraft  such  an  exception  upon 
the  statute.* 

§  815.  ProTlslons  for  Family  Use  —  Com-sacks  —  Blgrht  to 
sell  Indian  Com. — A  statute  exempting  **a}l  such  provisions 
as  may  be  on  hand  for  family  use,"  in  Arkansas,  includes  a 
quantity  of  Indian  corn.  **It  is  certainly  not  an  unreasonably 
liberal  construction  of  this  statute  to  hold  that  com,  so  generally 
used  in  this  country  for  bread,  is  embraced  by  the  term  pro^ 
visions,**  •  But  a  statute  exempting  **  all  necessary  vegetables 
actually  provided  for  family  use  "  *  did  not  protect  from  levy 
the  sacks  in  which  such  vegetables  were  being  carried  to 
market.^  "Vegetables  actually  provided  for  family  use"  are 
none  the  less  exempt,  under  the  above  statute,  because  the  debtor 
is,  when  they  are  levied  on,  in  the  act  of  taking  them  to  market 
to  exchange  for  other  articles  of  necessity  for  his  family.* 

§  816.   Ungathered   Crops  —  "Necessary  Vegetables."  —  A 

statute  exempting  ''necessary  vegetables  actually  provided  for 
family  use"  ^  includes  potatoes  raised  by  a  householder,  and  in 
the  ground,  not  dug,  the  quantity  not  exceeding  that  necessary 
for  his  family.  It  is  not  necessary  that  vegetables  should  be 
gathered  and  laid  up  in  store  before  they  can  be  considered  as 
having  been  provided  for  family  use;  "they  will  be  protected 
in  any  stage  of  the  process  of  obtaining  them  for  family  use, 
whether  by  planting  them  or  in  any  other  way."  ^  But  the 
judges  of  the  Supreme  Court  of  Michigan  were  equally  divided 
upon  the  question  whether  a  statute  exempting  "provisions  for 
the  necessary  subsistence  of  the  family  for  six  months"*  pro- 

^  Bue  17.  Alter,  6  Denio,  119. 

s  Atkinson  v.  Gatcber,  28  Ark.  108. 

s  2  Bev.  Stat.  N.  Y.  880,  2  22,  subsec.  4. 

«  Sbaw  V.  Davis,  66  Barb.  890. 

»  JHd. 

•  2  Bev.  Stat  N.  Y.  867,  J  22,  subsec  4. 

f  Carpenter  v,  Herrington,  25  Wend.  870,  opinion  by  Nelson,  0.  J. 

B  Comp.  Laws  Micb.,  ed.  1857,  2  4465,  subsec.  6. 
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tected  from  levy  growing  crops  of  com  and  potatoes,  recently 
planted,  and  which,  at  the  time  of  the  levy,  had  just  become  visi- 
ble above  the  ground.^  In  Delaware  it  has  been  held  that 
peaches  upon  trees  caniiot  be  levied  upon  under  a  fie^-i  fadaA^ 
since  they  are  a  part  of  the  realty.* 

§  817.  Mannfactiired  Cloth.  —  A  statute  exempting  all  the 
spun  yam  and  manufactured  cloth  and  carpeting  manufactured 
by  the  family,  necessary  for  the  use  of  the  femily,  exempted 
manufactured  cloth  necessary  for  the  use  of  the  family,  whether 
manufactured  by  the  family  or  not.  "  The  statute  did  not  in- 
tend to  discriminate  in  its  protection  of  this  necessary  article 
between  such  families  as  had  a  spinning-wheel  and  loom,  and 
could  use  them  for  the  manufacture  of  their  necessary  clothing, 
and  others  who,  being  unskilled  in  their  use  or  too  poor  to  buy 
them,  should,  by  their  labor  in  other  modes,  purchase  the  yam 
and  pay  for  its  manufacture  into  cloth  necessary  for  that  use. 
The  material  point,  in  view  of  the  statute,  is  that  the  cloth  shall 
be  for  the  use  of  the  family,  and  that  it  shall  be  necessary  for 
that  use."* 

1  King  V,  Moore,  10  Mich.  68S. 

s  The  State  v.  Gemmill,  1  Houst  9.    See  Herman  on  Ex.  {  21S. 

*  Sims  V.  Beed,  12  B.  Mon.  61. 
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CHAPTER  XV. 

CLAIMING  AND    SELECTING   THE    DEBTOR'S    CHATTEL    EXEMPTION. 

ARTICLE  L — I»r  Cabs  ot  Lsyt  ot  Exboutiont  ob  Attaohmxnt. 

SsonoN  820.  The  Right  of  Exemption,  a  personal  Privilege,  which  must  be  claimed, 

821.  Duty  of  levying  Officers. 

822.  Estoppel  by  failing  to  claim  at  Execution  Sale. 

828.  Application  of  this  Principle  to  Sales  of  exempt  Property. 

824.  niustrations. 

826.  How  in  Case  of  concurrent  and  successive  Executiona. 

826.  How  in  Case  of  Property  attached. 

827.  How  in  Case  of  Foreclosure  of  Mortgage. 

828.  How  in  Case  of  Proceedings  supplementary  to  Execution. 

829.  Who  may  claim. 

880.  What  will  excuse  Ftulure  to  claim. 

881.  Duty  of  selecting. 

882.  Debtor  must  elect. 

888.  When  Selection  unnecessary. 

884.  Manner  of  claiming  and  selecting. 

836.  Claim  and  Selection  may  be  made  by  PaioL 

886.  Effect  of  Statute  requiring  Affidavit 

887.  Continued — Defects  in  Affidavit  and  Inventory. 

888.  No  Estoppel  for  failing  to  claim  exempted  Money  of  Sheriff 

889.  Time  when  Selection  must  be  made. 

840.  Delivery  Bond  no  Estoppel. 

841.  Agreement  as  to  Sale  no  EstoppeL 

842.  Whether  Deception  by  Debtor  works  EstoppeL 
848-846.  Right  of  Debtor  to  select 

846.  Limitations  upon  the  Right — Property  suited  to  the  Debtor^s  Condi- 

tion in  Life. 

847.  Right  confined  to  Property  within  the  County. 

848.  Waiver  of  Right  to  select 

849.  Concealing  or  with  withholding  Property  equivalent  to  Election* 

860.  Right  of  Selection  under  successive  Statutes. 

861.  In  Michigan,  Officer  must  make  Inventory  and  Selection. 

862.  Officer  levying  upon  exempt  Property  liable  for  Misdemeanor. 
868.  In  New  Jersey,  not  liable  for  levying  merely. 

864.  Allotment  by  Appraisers — Defects. 

866.  Second  Appraisement 

866.  Debtor  cannot  claim  two  Exemptions. 

867.  Aliter  in  Case  of  perishable  Articles. 

868.  Gk>ods  set  apart  as  exempt  and  afterwards  confyised  with  other  Goods. 

869.  Effect  of  Limitation  as  to  Value. 
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ARTICLE  n.— Isr  Cass  ov  Gaskishmsnt  PnocnsDiiras. 

SxCTiozr  860.  Exemption  where  Property  U  attached  by  GamiBhinenk 

861.  Duty  of  levying  Officer  in  such  Case. 

862.  In  PennBylvania,  Debtor  must  claim. 
868.  And  Ghunishee  need  not  claim  for  him. 

864-866.  But  Courts  not  agreed  on  this  Point — Gkuiushment  of  Wages  in 
other  State. 
867.  Evasion  of  Exemption  Law — Garnishment  of  Wages  in  another  State 
—Remedy. 

ARTICLE  I.  —  In  Case  of  Levy  of  Execution  or  Attachment. 

§  820.  The  Rigrlit  of  Exemption  a  personal  PriTliege,  wUch 
must  be  claimed.  —  Several  courts  hold  that  the  right  of  a  debtor 
to  hold  certain  personal  property  exempt  from  attachment,  dis- 
tress, or  execution  is  a  mere  personal  privilege,  which,  if  not 
claimed  by  the  debtor  before  the  property  is  sold,  is  forever  lost,* 
The  reason  of  this  requirement  has  been  well  expressed  in  a 
case  in  New  York :  ^^Prima  facie^  all  property  is  liable  to  exe- 
cution, and  it  is  the  duty  of  the  constable,  in  the  first  instance,  to 
make  the  levy.  He  cannot  know  intuitively  what  property  is 
exempt,  nor,  indeed,  that  the  exemption  will  be  claimed  if  it  is. 
Exemption  is  a  personal  privilege,  and  must  be  claimed  by  the 
party  entitled  to  it,  or  it  will  be  deemed  in* law  as  waived,  and 
the  constable  justified  in  his  act  of  taking  and  selling."  '  On 
the  other  hand,  there  are  cases  which  hold  that  the  levying  officer 
is  obliged  to  take  notice  of  the  debtor's  right  of  exemption,  and 
that,  if  he  proceeds  in  disregard  of  it,  he  acts  at  his  periL*  Thus, 
where  the  debtor  did   not  specifically  designate  any  articles 

1  Greaham  v.  Walker,  10  Ala.  874;  Simpson  v.  Simpson,  80  Ala.  225;  Lindley 
V.  MiUer,  67  IlL  244;  The  State  v.  Melogue,  0  Ind.  196;  The  State  v.  Manly,  15 
Ind.  8;  Perkins  v.  Bragg,  29  Ind.  607;  Gregory  o.  Latchem,  58  Ind.  449;  Tullis 
V.  Orthwein,  5  Sf inn.  877 ;  Howland  v.  Fuller,  8  Minn.  50 ;  Orr  v.  Box,  22  Mian. 
487;  Twinam  v.  Swart,  4  Lans.  263;  Dains  v.  Prosser,  82  Barb.  291;  Baker  «. 
BrintnaU,  52  Barb.  188;  Smith  v.  Hill,  22  Barb.  666;  Seaman  «.  Luce,  28  Baib. 
240;  Gonley  9.  Ghilcote,  25  Ghio  St  820;  Butt  v.  Green,  29  Ohio  St.  667;  Froet 
V.  Shaw,  8  Ohio  St  270;  Bair  v.  Steinman,  52  Pa.  St  428;  Strouse's  Sxr.  v.  Becker, 
44  Pa.  St  206;  Strouse*8  Exr.  v.  Becker,  88  Pa.  St  190;  Dodson's  Appeal,  25  Pa. 
St  282 ;  MiUer's  Appeal,  16  Pa.  St  800. 

'  Twinam  v.  Swart,  supra^  Potter,  J.  To  the  same  effect  see  Dains  «•  Prosser, 
mipra ;  Seaman  v.  Luce,  28  Barb.  250. 

s  Perry  9.  Lewis,  49  Miss.  448;  cofUe^  {  68a 
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claimed  as  exempt,  and  where  a  sheriff  failed  to  take  the  decision 
of  three  citizens,  under  a  statute  permitting  him  to  do  this  where 
the  right  of  the  debtor  to  an  exemption  was  in  doubt,  if  the  levy 
was  unlawfully  made,  he  was  liable,  either  in  trespass  or  case.^ 

§  821.  Duly  of  levying  Officers.  —  Several  courts  also  hold, 
with  undoubted  propriety  and  goqd  sense,  that  it  is  the  duty  of 
the  levying  oflBcer  to  notify  the  debtor  of  his  rights.'  He  cannot 
justify  himself  in  throwing  upon  a  debtor,  frequently  ignorant 
and  alarmed,  the  onus  of  claiming  his  exemption,  and,  in  case 
he  fails  to  do  this,  in  stripping  him  of  propeity  which  the  statute 
reserves  to  him.  And  when  the  debtor  has  several  articles  of  a 
kind  such  as  are  exempt,  and  is,  hence,  entitled  to  select  which 
one  he  will  retain,  it  is  the  duty  of  the  officer  to  require  him  to 
make  his  selection  at  the  time  of  the  levy.'  One  of  the  depart- 
ments of  the  Supreme  Court  of  New  York  has  laid  down  the 
rule  that  it  is  not  incumbent  upon  the  officer  before  he  makes 
his  levy  to  notify  the  debtor  that  he  has  an  execution  which  he 
is  about  to  levy,  and  that  he  (the  debtor)  is  required  to  elect 
which  of  the  apparently  exempt  property  he  will  claim  as  ex- 
empt ;  nor  to  leave,  to  the  amount  of  $150,  such  property  as  the 
debtor  designates.  Such  a  rule,  it  was  said,  would  operate  to 
deprive  the  officer  of  the  power  of  properly  executing  his  proc- 
ess. The  correct  rule  is  said  to  be  that  the  debtor  has  a  right  to 
elect  what  property,  not  exceeding  the  statutory  limit  of  value, 
he  will  retain ;  that  such  election  must  be  made  at  the  time,  or 
within  a  reasonable  time  after  notice  from  the  officer  that  he  has 
made  a  levy ;  and  that,  in. default  of  such  election  and  notice  to 
the  officer,  the  debtor  cannot  recover  damages  for  a  wrongful 
conversion  of  the  property.*  The  omission  of  the  words  **  except 
such  as  is  by  law  exempt  from  execution,"  in  a  writ  oi  fiei^  fa-- 
ciaSj  confers  no  authority  upon  the  officer  to  disregard  the 
debtor's  exemption.     The  officer  is  bound  to  know  what  prop- 

1  Perry  v.  Lewis,  49  Miss.  448. 

*  The  State  v.  Bomer,  44  Mo.  99 ;  The  State  v.  Barada,  67  Mo.  562 ;  Cook  v.  Scott»  6 
BL  841 ;  McCluskey  v,  McNeely,  8  Dl.  678;  Pyett  v.  Bhea,  6  Heisk.  187. 

*  Pyett  V,  Bhea,  supra. 

^  Seaman  «.  Luce,  28  Barb.  240.    See,  to  the  same  effect,  Smith  v.  Slade,  57  Barb. 
Ml ;  Lockwood  v.  Younglove,  27  Barb.  606,  508,  per  Johnson,  J* 
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erty  is  exempt,  and  to  regard  the  law  in  that  behalf;  and  if  he 
levies  such  an  execution  upon  exempt  property,  he  will  be  liable 
to  an  action.^ 

§  822.    Estoppel  by  failingr  to   claim  at  Execntioii  Sale. — 

There  is  said  to  be  **  a  negative  fraud  in  imposing  a  false  appre- 
hension on  another  by  silence,  where  silence  is  treacherously 
expressive,"'  Out  of  this  consideration  arises  the  doctrine  of 
estoppel  in  pais^  or  estoppel  by  conduct,  which  "  st^inds  upon 
the  ground  that  the  party  against  whom  it  is  alleged  has  deceived 
the  party  claiming  the  estoppel  into  the  belief  that  a  certain  state 
of  facts  is  true  ;  and  the  former,  bavins:  induced  the  latter  to  act 
upon  such  belief,  is  denied  thereafter  the  right  of  disputing  the 
truth  of  the  representations  made." '  A  recent  writer  of  much 
learning  and  discrimination  has  enumerated  the  following  as  the 
elements  which,  generally  speaking,  must  concur  to  create  this 
kind  of  an  estoppel :  first,  there  must  have  been  a  misrepresen- 
tation concerning  material  facts  ;  second,  the  representation  must 
have  been  made  with  a  knowledge  of  the  facts ;  third,  the  party 
to  whom  it  was  made  must  have  been  ignorant  of  the  truth  of  the 
matter ;  fourth,  it  must  have  been  made  with  the  intention  that 
it  should  be  acted  upon ;  fifth,  it  must  have  been  acted  upon.* 
"The  rule  of  law,"  said  Lord  Denman,  **is  clear  that,  where 
one,  by  his  words  or  conduct,  willfully  causes  another  to  believe 
the  existence  of  a  certain  state  of  things,  and  induces  him  to  act 
on  that  belief  so  as  to  alter  his  own  previous  position,  the  former 
is  concluded  from  averring  against  the  latter  a  different  state  of 
things  as  existing  at  the  time."  *  In  a  subsequent  case  the  same 
distinguished  judge  laid  down  the  rule  in  broader  terms,  thus : 
**  A  party  who  negligently  or  culpably  stands  by  and  allows  an- 
other to  contract  on  the  faith  and  understanding  of  a  fact  which 
he  can  contradict,  cannot  afterwards  dispute  that  fact  in  an  action 
against  the  person  whom  he  has  himself  assisted  in  deceiving."* 

»  MaxweU  r.  Reed,  7  Wis.  682. 

*  Roberts  on  Fraud,  180. 
»  Big.  on  Fraud,  488. 

«  Big.  on  Estop.,  2d  ed.,  487;  Big.  on  Fraud,  488. 
»  Pickard  t;.  Sears,  6  Ad.  &  E.  469. 

•  Gregg  V.  Wells,  10  Ad.  &  S.  90. 
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Perhaps  the  most  frequent  application  of  this  principle  to  be  met 
with  in  the  books  is  that  where  the  owner  of  goods  stands  by 
and  voluntarily  allows  another  to  treat  them  as  his  own,  by  which 
means  a  third  person  is  induced,  bona  fide^  to  become  the  pur- 
chaser of  them  ;  in  which  case  the  real  owner  cannot  recover  from 
the  purchaser.*  This  rule  has  been  frequently  applied  to  the 
conduct  of  defendants  at  execution  sales.^ 

§  823.  Application  of  this  Principle  to  Sales  of  exempt 
Property.  —  Does  this  principle  apply  so  as  to  preclude  a  debtor 
who  stands  by  and  suffers  his  chattels  to  be  sold  under  an  execu- 
tion, without  asserting  his  exemption,  from  afterwards  claiming 
the  goods  of  the  purchaser?  From  what  is  elsewhere  seen  in  this 
chapter,  it  is  obvious  that  different  coiiits  will  answer  this  ques- 
tion differently.  Those  courts  which  hold  that  the  chattel  exemp- 
tion is  a  mere  personal  privilege,  which  is  lost  unless  asserted  by 
the  debtor  before  the  execution  sale,  will  have  no  diflSculty  in  an- 
swering it  in  the  affirmative.  But  the  familiar  doctrine  that  es- 
toppels bind  not  only  parties,  but  also  privies  in  blood  and  estate,* 
will  evidently  not  be  extended  so  as  to  permit  the  declarations  or 
acts  in  pais  of  the  head  of  a  family  to  conclude  the  rights  which 
the  other  members  of  it  have  under  the  exemption  laws,  in  the 
view  of  those  courts  which  hold  that  he  cannot  release  such  ri^jhts 
by  express  contract ;  *  since  if  one  man  cannot  confer  upon 
another  a  given  right,  by  his  deliberate  contract,  founded  on  a 
valuable  consideration,  he  evidently  cannot  confer  it  by  parol 
declarations  or  mere  negative  silence,  where  there  is  no  consid- 
eration. In  other  words,  a  right  which  I  cannot  part  with  by  ex- 
press contract,  because  it  is  only  in  part  mine,  I  cannot,  for  the 
same  reason,  lose  by  estoppel  in  consequence  of  my  own  act  or 
failure  to  act.  But,  although  the  settled  rule  in  New  York  is 
that  the  head  of  a  family  cannot,  by  contract,  even  in  the  instru- 

1  Pickard  v.  Sears,  6  AcL  &  E.  469 ;  Gregg  v.  Wells,  10  Ad.  &  SI.  90;  Thompson  o. 
Blancbard,  4  N.  Y.  808. 

»  Epley  V,  Witherow,  7  Watts,  163 ;  Oarr  v,  Wallace,  7  Watts,  894;  Reid  v.  Heaa- 
ley,  2  B.  Mon.  254;  Smith  v.  Hill,  22  Barb.  666;  Twinam  v.  Swart,  4  Lans.  268. 

»  White  V,  Patten,  24  Pick.  824 ;  Wark  v.  Willard,  18  N.  H.  889 ;  Carver  v.  Jack- 
son^ 4  Pet  86 ;  Bush  9.  Cooper,  18  How.  85. 

^  Antet  2  441  ei  aeq. 
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mcnt  by  which  a  debt  is  created,  waive  the  benefits  of  the  exemp- 
tion laws,^  one  of  the  departments  of  the  Supreme  Court  of  that 
state  has  held  that  he  may  commit  such  acts  or  make  such  decla- 
rations at  the  time  of  the  execution  sale  as  will  estop  him  from 
afterwards  claiming  the  property  of  a  bona-fide  purchaser,  on  the 
ground  that  it  was  by  law  exempt  from  execution  *  —  a  conclusion 
which  seems  clearly  untenable.  The  debtor  in  this  case  was  an 
unmarried  woman,  but  a  **  housekeeper."  She  repeatedly  de- 
nied the  ownership  of  the  chattels,  and  asserted  that  they  belonged 
to  her  brother.  She  was  present  at  the  sale,  and  forbade  its 
taking  place,  but  not  on  the  ground  that  the  property  was  not 
hers.  She  never,  in  fact,  suggested  the  idea  of  exemption  until 
after  the  sale,  when  she  brought  an  action  against  the  purchaser 
for  the  recovery  of  the  property  upon  this  ground.  The  court 
held  that  her  conduct  amounted  to  a  fraud  upon  the  purchaser 
such  as  would  estop  her  from  setting  up  this  claim  as  against 
him.'  But  in  Kentucky,  where  a  married  woman,  her  husband 
being  absent  from  the  state,  stood  by  and  suflfered  his  chattels  to 
be  sold  at  judicial  sale,  without  claiming  the  exemption,  this  did 
not  estop  her  from  claiming,  after  the  subsequent  death  of  her 
husband,  her  widow's  exemption  out  of  the  proceeds  of  the  sale 
in  court.  And  the  case  was  not  altered  by  the  fact  that  her 
brother-in-law,  a  lawyer,  was  present  advising  her  at  the  time  of 
the  sale.^ 

§  824.  niuistratioiui.  —  The  former  Code  of  Alabama  provided 
that  certain  enumerated  proper^^y  **  raay  be  permanently  retained 
for  the  use  of  every  family  iu  the  state,  exempt  from  levy  and 
sale  by  any  legal  process."*  This  statute  was  construed  as  not 
creating  an  absolute  exemption.  The  right  to  "  retain"  one  of 
the  enumerated  chattels  was  not  complete  until  it  was  asserted. 
If  not  asserted  before  a  sale  of  the  chattel  under  the  execution, 
the  right  was  lost.^    It  has  been  held  in  New  York  that  the 

1  Ardt,  \  448. 

'  Twinam  v.  Swart,  4  Lans.  268. 

»  Ibid. 

«  Myers  v.  Forsyth,  10  Bush,  894. 

•  Code  Ala.  1852,  i  2462. 

*  Gresham  o.  Walker,  10  Ala.  870;  Simpson  o.  Simpson,  80  Ala.  22fi. 
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assignee  of  a  judgment-debtor,  although  claiming  under  a  general 
assignment  which  does  not  except  exempt  property,  cannot  claim 
property  as  exempt  from  execution  after  having  stood  by  at  the 
time  of  sale  and  made  no  claim  to  the  propei*ty  as  assignee.^ 

§  825.  How  in  ease  of  ooncnrrent  and  successive  Execu- 
ttons*  —  It  is  no  doubt  a  coirect  rule  that  where  several  exe- 
cutions come  against  a  debtor,  in  the  hands  of  the  same  officer, 
he  is  not  required  to  claim  his  exemption  as  against  each  execu- 
tion ;  but  one  claim  will  be  sufficient  for  all.'  But  in  Penn- 
sylvania, that  the  debtor  must  claim  his  exemption  as  against 
every  successive  execution  creditor;'  since  *'the  exemption  is 
not  given  against  creditors  in  general,  nor  against  judgment- 
creditors,  but  against  *  levy  and  sale  on  execution,  or  distress 
for  rent.'  "  If  not  so  claimed,  one  creditor  may  levy  on  goods 
that  have  been  appraised  and  set  apart  under  the  process  of 
another  creditor.*  Thus,  where  a  debtor's  land  was  levied  on 
and  he  claimed  the  exemption,  and  an  appraisement  was  made, 
but  no  sale  effected  under  that  execution,  and  afterwards  another 
creditor  levied  upon  a  part  of  the  same  land  and  sold  it,  without 
the  debtor  having  given  the  notice  and  made  the  claim  under  the 
latter  execution,  it  was  held  that  he  had  waived  his  right,  and 
was  not  entitled  to  claim  $300  out  of  the  proceeds  of  the  sale.* 
A  fieri  facias  was  issued  on  a  judgment  and  land  levied  on,  the 
defendant  waiving  an  inquisition  and  making  no  claim  for  exemp- 
tion ;  fiei*i  facias  were  issued  afterwards  on  two  other  judgments, 
levies  made,  and  exemption  claimed ;  writs  of  venditioni  exponas 
were  issued  in  each  case,  and  the  land  sold  under  the  three  at 
the  same  time.  It  was  held  that  each  execution  was  as  much 
the  instrument  of  the  sale  as  the  others,  and  the  defendant  was 
entitled  to  his  exemption.  The  first  fieri  facias  was  on  a  judg- 
ment subsequent  to  the  judgment  of  the  second  fieri  facias^  and 
the  third  fieri  facias  on  a  judgment  subsequent  to  both.     The 

1  Smith  V.  HiU,  22  Barb.  666. 
s  Bechters  Appeal,  2  Grant  Gas.  875. 

s  Strouse's  Exr.  v.  Becker,  88  Pa.  St  190;  Dodson's  Appeal,  25  Pa.  St  282; 
BechteVa  Appeal,  supra;  Line's  Appeal,  2  Grant  Gas.  197. 
*  Strouse's  Exr.  v,  Becker,  aupra, 
A  Dodson'B  Appeal,  wpra, 
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court  held  that  the  defendant  was  entitled  to  his  exemption  only 
as  against  the  third  judgment,  his  omission  to  claim  under  the 
second  judgment  precluding  him  from  any  claim  against  the 
first.V 

§  826.  How  in  Case  of  Property  attached. — The  order  for 
the  sale  of  property  which  has  been  attached  is  a  final  judgment, 
beyond  which  the  officer  is  not  required  to  look,  and  behind 
which  the  defendant  cannot  go,  in  order  to  assert  his  right  to 
claim  the  property  as  exempt  from  sale.  In  such  a  case  the 
remedy  of  the  debtor  is  to  set  up  his  claim  to  hold  the  property 
as  exempt,  in  the  court  from  which  the  attachment  was  issued. 
After  final  judgment  is  rendered  s^ainst  the  defendant,  and  the 
property  attached  is  ordered  to  be  sold,  it  is  too  late  for  the 
defendant  to  set  up  such  a  claim.' 

§  827.  How  in  Case  of  Foreclosure  of  Mortgage.  —  This 
principle  applies  with  increased  propriety  to  the  case  of  prop- 
erty which  a  debtor  has  voluntarily  pledged  to  his  creditor, 
and  which  a  court  of  competent  jurisdiction  has  specifically 
adjudged  to  be  sold.  Accordingly,  a  mortgageor  cannot,  after 
the  mortgaged  property  has  been  ordered  to  be  sold  on  fore- 
closure, claim  it  as  exempt  from  execution.' 

§  828.  How  In  Case  of  Proceedings  snpplementary  to  £xe- 
ention.  —  The  Supreme  Court  of  Indiana,  in  a  late  case,  whilst 
admitting  that  as  to  executions  at  law,  which  are  aimed  at  no 
particular  property,  but  at  the  property  of  the  defendant  gen- 
erally, and  where  it  is  not  shown  upon  their  face,  nor  by  the 
judgments  upon  which  they  are  issued,  that  the  judgment  de- 
fendant is  a  resident  householder,  nor  that  he  may  not  have 
property  in  excess  of  the  amount  exempt  from  execution,  the 
debtor  must  claim  his  exemption,  or  it  will  be  deemed  waived ; 
yet  holds  that  this  does  not  apply  m  an  equitc^le  proceeding  — 
such  as  a  statutory  proceeding  supplementary  to  an  execution  — 
seeking  specific  property,  where  the  finding  is  that  the  defendant 

»  Mccreary's  Appeal,  74  Pa.  St.  194. 

«  The  State  c.  Manly,  15  Ind.  8. 

B  Slaughter  v.  Detiney,  16  Ind.  49 ;  ante,  2  717  et  aeq. 
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is  a  resident  householder,  and  shows  that  he  has  no  property 
subject  to  execution  over  the  amount  exempt  by  law.  The  court 
will  not,  hi  such  a  case,  ijrant  the  plaintiff  relief  airainst  which  it 
is  apparent  that  the  defendant  has  a  good  defense  at  law ;  but, 
having  jurisdiction  of  the  whole  matter,  will  grant  entire  relief.^ 

§  829.  Wbo  may  claim.  — Any  person  authorized  to  take  the 
charge,  care,  oversight,  and  protection  of  the  property  and  rights 
of  the  debtor  during  his  temporary  absence  —  and,  especially, 
one  of  his  children  of  suitable  age,^  or  his  wife  and  counsel'  — 
is  competent  to  claim  for  him  the  benefit  of  the  statute.  Where 
chattels  exempt  from  execution  have  been  conveyed  in  trust  to 
secure  a  debt,  and  another  creditor  levies  his  execution  upon 
them,  the  trustee  cannot  claim,  as  against  this  execution,  the 
privilege  of  his  grantor  under  the  statute  of  exemptions.*  A 
statute  of  Ohio  provides  that  '*  it  shall  be  lawful  for  any  resident 
of  Ohio  being  the  head  of  a  family,  and  not  the  owner  of  a 
homestead,  to  hold  exempt  from  levy  and  sale  ♦  ♦  ♦  per- 
sonal property  to  be  selected  by  such  person^  his  agent,  or  attor- 
ney," etc.  In  a  careful  opinion,  examining  other  provisions  of 
the  statute,  it  has  been  held  that  the  ivife  has  such  an  interest  in 
this  exemption  as  entitles  her  to  make  the  selection.*  A  sub- 
tenant or  assignee  of  a  tenant,  who  has  not  been  recognized  as 
such  by  the  landlord,  cannot  claim  the  benefit  of  the  exemption 
law,  as  against  a  distress  for  rent,  where  the  goods  are  levied  on 
as  those  of  the  original  lessee,  by  whom  no  claim  for  the  exemp- 
tion is  made.  Neither  the  relation  of  landlord  and  tenant  nor 
that  of  debtor  and  creditor  exists  between  the  landlord  and  such 
assignee.  The  latter  is  in  the  position  of  a  stranger  whose  goods, 
happening  to  be  on  the  landlord's  premises,  have  been  distrained.* 
It  seems,  however,  that  the  tenant  himself  might  have  demanded 
.the  exemption  ;  for  the  Pennsylvania  statute  exempts  three  hun- 
dred dollars'  worth  of  property  **  owned  by  or  in  possession  of 

*  Wallace  v.  Lawyer,  54  Ind.  609. 

*  WiUonr.  McElroy,  82  Pa.  St.  82. 

»  Waugh  V.  Burket,  8  Grant  Cas.  819. 

*  Terry  v.  Wilson,  63  Mo.  493. 

*  Kegan  v,  Zeeb,  28  Ohio  St  488.    This  right  was  conferred  upon  the  wife  by  stat- 
ute after  the  rights  here  in  litigation  accrued.     70  Laws  Ohio,  61.    See  {  748,  ante, 

*  Bosenberger  v,  HalloweU,  36  Pa.  St  869. 
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the  debtor."  The  Supreme  Court  of  that  state  understands  this 
to  mean  property  owned  by  an  execution  debtor,  and  either 
owned  by  or  in  possession  of  a  tenant  against  whom  a  distress 
for  rent  may  come ;  for,  as  the  landlord  has  the  power  to  dis- 
train any  property  which  he  may  happen  to  find  on  the  premises, 
even  that  of  a  stranger,  it  was  necessary  to  exempt  property  in 
the  tenant's  possession,  irrespective  of  its  ownership,  in  order 
to  make  the  exemption  co-extensive  with  the  right.* 

§  830.  Wliat  will  excuse  Fallnre  to  claim.  —  The  debtor 
may  be  precluded  by  circumstances  beyond  his  control  from 
claiming  the  benefit  of  the  statute  at  the  proper  time ;  as  wliere, 
at  the  time  of  the  sale,  he  is  necessarily  absent  on  account  of 
sickness  of  members  of  his  family.^ 

§  831.  Duly  ol  selectingr.  —  Closely  allied  with  the  duty  of 
formally  claiming  the  right  is  that  of  selecting^  or  electing^  what  par- 
ticular property  he  will  retain  under  statutes  creating  an  exemp- 
tion of  property  of  a  given  value,  like  that  of  Pennsylvania,  or, 
more  frequently,  under  statutes  which,  in  defining  the  property 
which  shall  be  exempt,  use  the  expression,  **  to  be  selected  by  the 
debtor."  The  requirement  that  the  debtor  must  select,  or  elect, 
the  property  which  he  will  retain,  presupi>oses  that  he  will  claim 
the  privilege.  The  decision  of  the  Supreme  Court  of  Indiana 
that  *'  the  exemption  is  a  personal  right,  which  the  debtor  may 
waive  or  claim  at  his  election," '  was  undoubtedly  influenced  by 
the  provision  of  their  statute  that  **  if  any  execution  debtor  shall 
claim  property  exempted  by  virtue  of  this  act,  he  shall  elect 
whether  he  will  claim  personal  or  real  property,  or  both,  and 
shall  designate  the  property  so  claimed."*  This  statute  un- 
doubtedly contemplates  that  the  debtor  shall  '*  claim  "  the  right.' 

§  832.  Debtor  must  elect.  —  It  is  the  settled  construction  of 
the  Pennsylvania  statute*  that  the  debtor  must  elect  what  goods 
he  will  retain,  to  the  amoimt  of  $300,  since  the  act  speaks  of 

t  Huey'8  Appeal,  29  Pa.  St  219;  Eberhart's  Appeal,  89  Pa.  St  612. 

s  HasweU  v.  Parsons,  16  Cal.  266. 

>  State  V.  Melogue,  9  Ind.  198. 

«  2  Bev.  Stat  Ind.,  ed.  1862,  p.  888,  {  9. 

ft  Penn.  Stat  April  9, 1849 ;  1  Bright  Puid.  Dig.  686. 
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property,  not  money. ^  Besides,  it  is  said  that  **  there  are  sound 
reasons  why  he  should  take  the  goods  or  take  nothing.  The  law 
was  made  for  the  bene^t  of  the  families  of  debtors,  rather  than 
for  the  debtor's  themselves ;  and  a  family  stripped  of  every  com- 
fort might  not  be  much  the  better  off  with  $300  in  the  pocket  of  a 
thriftless  father.  Property  which  appraisers  would  value  at  $300 
might  not  sell  for  the  half  of  it ;  and,  if  debtors  had  this  choice, 
it  would  deprive  creditors  of  twice  as  much  property  as  the  law 
intended  to  take  from  them.  A  convenient  friend  could  be  got 
to  buy  it  in  at  a  price  far  below  its  value,  and  a  part  of  the 
moneys  awarded  by  the  court  would  pay  for  it.  The  former  laws 
on  this  subject  specified  the  particular  articles  which  might  be 
retained.  The  act  of  1849  gives  the  right  of  designating  them 
to  the  debtor  himself,  fixes  the  quantity  of  them  by  their  value, 
and  points  out  the  mode  of  ascertaining  that  value.  But,  if  he 
may  be  silent  until  after  the  sale,  he  can  virtually  take  property 
which  he  has  not  elected,  to  an  amount  far  greater  than  the  law 
allows  him,  and  without  applying  the  legal  standard  of  its  value. 
Such  a  construction  is  against  the  spirit,  as  well  as  letter,  of  the 
statute.*'*  Under  a  statute  exempting  from  execution  "one 
cow,"  "  owned  by  or  in  possession  of  any  debtor,"  it  has  been 
held  that,  if  a  debtor  have  two  cows,  one  of  which  he  alleges  to 
be  the  property  of  another,  the  sheriff  is  not  bound  to  implicate 
himself  in  a  question  of  title  in  respect  to  either  of  them.  The 
debtor  cannot  protect  one  of  them  from  execution  by  suggesting 
that  the  title  to  the  other  is  in  a  stranger.  "  On  any  other  prin- 
ciple the  sheriff  might  be  tnade  liable  to  the  defendant  if  he 
disregarded  his  allegation,  or  liable  to  the  plaintiff  if  he  did  not. 
Should  he  exact  indemnity,  the  risk  would  be  shifted,  but  not 
extinguished,  and  the  plaintiff  might  find  it  prudent  to  relinquish 
his  execution  by  reason  of  the  danger  to  which  he  might  he 
exposed  in  meddling  with  a  disputed  title  ;  so  that  the  defendant 
would  often  be  able,  by  false  pretenses,  to  extend  the  exemption 

1  Weaver's  Appeal,  18  Pa.  St  807 ;  Miller's  Appeal,  16  Pa.  St  800. 

'  Hammer  v.  Freese,  19  Pa.  St  267,  opinion  by  Black,  C.  J.  Under  an  earlier 
statute  (Act  April  10,  1828,  Purd.  Dig.,  ed.  1881,  p.  296)  the  right  of  the  debtor  to 
elect  was  denied.  Thus,  if  he  had  two  cows,  he  could  not  choose  which  one  the  con- 
stoble  should  take.    Lindsey  v.  FuUer,  10  Watts,  144, 
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of  the  statute  to  two  cows,  instead  of  one.  And  the  Legislature 
certainly  never  meant  that  its  interposition  for  the  sake  of 
humanity  should  afford  any  facility  to  frjmdulent  protection.*** 

§833.  When  Selection  unnecessary.  —  The  principle  has 
been  frequently  ruled  that,  under  a  statute,  exempting  from 
execution  such  chattels,  not  exceeding  a  given  value,  as  the 
debtor  may  select,  if  all  the  chattels  owned  by  the  debtor 
are  of  a  less  value  than  the  limit  prescribed  by  the  statute, 
no  selection  is  necessary.  Thus,  a  statute  exempted  certain 
enumerated  articles  and  also  *•  sixty  dollars'  worth  of  property 
suited  to  his  or  her  condition  or  occupation  in  life,  to  be  selected 
by  the  debtor."  The  debtor  had  but  sixty  dollars'  worth  of  prop- 
erty, all  told.  The  court  held  that  the  statute  did  not  apply  to  such 
a  case.  **  This  is  necessarily  implied  by  the  meaning  of  the  word 
select^  which  is  to  pick  out  or  take  from  among  a  number.  There 
can  be  no  selection  where  there  is  nothing  left.  One  may  take  the 
whole,  but  he  cannot  select  the  whole.  Where  there  is  but  sixty 
dollars'  worth  of  property,  this  portion  of  the  statute  can  have 
no  application  or  meaning.  The  case  does  not  exist  where  it  can 
perform  its  office.  In  such  a  case  the  statute,  by  its  own  force, 
sets  apart  the  whole  property  to  the  use  of  the  debtor,  and  abso- 
lutely exempts  it  from  levy  and  sale  on  the  execution.  As  to  it, 
no  judgment,  execution,  or  attachment  can  exist.  The  judgment 
creates  no  lien,  and  the  execution  creates  ncT  power  over  it.  By 
the  law  itself  it  is  placed  beyond  the  reach  of  the  law,  unless  by 
the  voluntary  affirmative  act  of  the  owner.  The  law  will  only 
ttike  cognizance  of  it  for  the  purpose  of  protecting  him  in  its  en- 
joyment. "  *  So,  where  the  statute  exempts  a  particular  chattel  — 
as,  a  horse,  or  a  work-beast  —  and  the  debtor  has  but  one,  a  selec- 
tion is  obviously  not  required,  nor  (in  Tennessee)  is  the  debtor 
required  to  claim  the  benefit  of  the  statute ;  the  officer  must  take 
notice  of  the  fact  that  the  chattel  is  exempt,  and  where  an  officer 
sold  a  debtor's  only  horse,  under  such  circumstances,  a  conviction 
of  misdemeanor  under  the  statute  was  sustained  against  him.' 

1  Trovillo  V.  Shingles,  10  Watts,  438 ;  Lindsey  v.  Fuller,  10  Watts,  144, 
*  Cole  V.  Green,  21  HI.  105,  opinion  by  Caton,  C.  J. 
>  The  State  v.  Haggard,  1  Humph.  890. 
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§  834.  Manner  of  claiming  and  selecting.  —  There  is,  in 
general,  no  prescribed  form  in  which  this  election  is  to  be  made. 
It  is  enough  if  it  is  made  to  the  levying  officer  in  a  way  in  which 
he  cannot,  or  ought  not  to,  misunderstand  it.^  **  Men  whose  prop- 
erty is  levied  on  are  generally  under  some  degree  of  mental 
excitement.  It  is.  not  to  be  expected  that  their  words  should 
ber  calmly  weighed.*'*  Therefore,  where  the  whole  property 
levied  on  as  that  of  a  particular  debtor  was  appraised  at  $392.25, 
and  the  debtor  disclaimed  the  ownership  of  a  certain  portion  of 
it,  of  the  appraised  value  of  $161,  reducing  the  appraised  value 
of  what  he  claimed  as  his  own  to  $231.25,  and  the  debtor  claimed 
the  right  to  retain  the  whole,  this  was  a  good  election.  If  the 
goods,  the  ownership  of  which  the  debtor  had  disclaimed,  were 
in  his  possession  in  consequence  of  a  fraud  upon  creditors,  that 
was  a  question  between  the  claimants  and  the  officer.  But  it 
seems  that  the  rule  would  be  otherwise  if  the  conduct  of  the 
debtor  had  been  intended  to  baffle  the  officer.*  In  trespass  for 
the  sale  of  an  exempt  horse,  it  appeared  that  three  horses  were 
levied  on  ;  that  the  debtor  claimed  to  own  only  the  one  in  ques- . 
tion,  alleging  that  title  to  the  other  two  was  in  a  third  person; 
that  whether  he  had  any  interest  in  them  or  not  could  not  be 
ascei'tained  until  he  had  settled  an  account  which  he  had  with 
such  third  person ;  that  the  debtor  claimed  the  horse  levied  on 
as  exempt,  and  refused  to  make  any  other  selection,  for  the 
reasons  that,  on  the 'day  of  the  sale,  he  forbade  the  sale  of  the 
horse  in  question.  It  turned  out  on  the  trial  that  he,  in  fact, 
owned  all  three  of  the  horses  ;  but  it  did  not  appear  that  he  did 
not  tell  the  truth  as  to  his  interest  in  the  other  two,  or  that  he 
attempted  to  mislead  the  officer.  This  was  held  a  sufficient 
selection  of  the  horse  to  exempt  it  from  levy.  If  he  owned  the 
three,  this  was  a  sufficient  selection  of  the  one  in  question.  If 
he  did  not  own  the  other  two,  then  this  was  exempt.*  If  the 
apparent  value  of  all  the  goods  levied  on  is  less  than  the  amount 

>  KeUerv.  Bricker,  64  Pa.  St.  379;  McCluskey  «.  McNoely,  8  HI.  582;  Pinnin  v. 
Malloy,  88  N.  Y.  Sup.  Ct  890;  Bowman  v.  Smiley,  81  Pa.  SL  225;  Diehl  v.  Hol- 
ben,  89  Pa.  St.  218. 

*  Keller  «.  Bricker,  supra. 

*  Ibid,;  compare  Mark  v.  The  State,  15  Ind.  98. 

*  Plimpton  w.  Sprague,  47  Vt.  468. 
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exempted  by  law,  it  is  unnecessary  to  make  any  other  specificsr- 
tion  than  is  implied  in  the  demand  for  an  appraisement  —  at  least 
not  until  after  an  appraisement  is  made.^  If  the  officer  give  a 
particular  reason  for  refusing  to  allow  such  a  claim,  he  will  be 
treated  as  haying  waived  all  other  objections  to  it.' 

§  835.    Claim  and  Seleclion  may  be   made  by  Parol. — ^In 

Illinois,  under  a  statute  which  did  not  require,  in  express  terms, 
that  any  notice  should  be  given  by  the  debtor  to  the  officer, 
it  was  said  that,  inasmuch  as  a  selection  had  to  be  made  bj  the 
debtor,  a  notice  of  such  selection  must  necessarily  be  given  to 
the  officer.  But  the  selection  and  notice  might  as  well  be  by 
parol  as  in  writing.*  The  debtor  "  may  say  to  the  sheriff  or 
receiver,  in  any  words  that  plainly  signify  his  meaning,  *  I  claim 
this  team  as  exempt  by  law  from  execution ; '  and  thereby  the 
property  so  designated  is  protected  by  the  statute  from  the 
claims  of  his  creditors.''  *  "I  told  him  [a  receiver]  that  he  had 
better  not  interfere  with  the  horse ;  that  it  was  mine,  and  I 
wanted  it  for  a  support,  and  it  was  exempt  from  law."  These 
words  were  sufficient  to  designate^  electa  or  choose  this  property 
from  all  others.*  The  Supreme  Court  of  Pennsylvania  express 
the  opinion,  in  a  case  decided  on  other  grounds,  that  a  verbal 
statement  made  by  the  debtor  to  the  sheriff,  at  a  place  other 
than  the  sheriff's  office,  that  the  former  claims  the  benefit  of  the 
statute  —  that  is,  that  he  *«  claimed  the  three-hundred-dollar 
law' '  — was  sufficient.*  The  same  court  held,  in  a  subsequent  case, 
that  any  words  that  will  apprise  the  officer  that  the  statutory  ex- 
emption is  the  thing  claimed  will  be  sufficient.^ 

§  836.  Effect  of  Statute  requiring  Affidavit.  —  A  statute  of 
Alabama  provided  that  *  *  no  sheriff  or  other  officer  levying  on 
property  exempt  from  execution  is  liable  for  any  damages  there- 

1  Wilson  V.  McElrov,  82  Pa.  St  82. 
«  IHd. 

>  McOluskey  v.  McNeely,  8  Bl.  582.    So  held  in  Simpson  v.  Simpson,  80  Ala.  225. 
See  next  paragraph. 

•  Finnin  v.  Malloy,  88  N.  Y.  Sup.  Ct  89a 

•  IH(L,  884,  890. 

•  Bowman  v.  Smiley,  81  Pa.  St  225. 

T  Diehl  V,  Holben,  89  Pa.  St  218 ;  ante,  i  644. 
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for,  unless  the  defendant,  or  some  person  for  bim,  make  affidavit 
that  the  property  about  to  be  levied  on  is  exempt  from  execution , 
and  exhibit  the  same  to  such  sheriff  or  officer."^  This  statute 
was  limited  by-  judicial  construction  to  its  express  terms.  It 
went  no  further  than  to  make  the  exhibiting  of  the  affidavit  a 
condition  precedent  to  a  future  action  against  the  officer,  if  he 
levied  on  property  which  was  exempt.  For  all  other  purposes, 
and  against  all  other  persons,  the  claim  of  exemption  was  as 
effectual  when  made  verbally  as  when  made  by  such  an  affidavit. 
The  failure  to  make  and  exhibit  the  affidavit  barred  one  remedy 
only,  namely,  the  action  against  the  officer  for  <*  damages  "  for 
*•  levying ''  on  the  property.  It  did  not  take  away  nor  bar  any 
other  remedy,  nor  give  validity  to  the  sale,  if,  before  the  sale  was 
made,  there  was  a  verbal  claim  of  the  exemption  of  the  property, 
and  the  claim  was  authorized  by  the  existing  facts.'  Neither  did 
the  statute  apply  in  the  case  of  an  action  against  the  levying  offi- 
cer brought  by  any  other  person  than  the  debtor  or  person  in 
whose  favor  the  exemption  was  claimed.  Thus,  one  who  pur- 
chased from  the  defendant  in  an  execution  a  chattel  while  the 
execution  was  in  the  hands  of  the  officer,  and  hence  a  lien  upon 
the  chattel,  unless  the  chattel  was  exempt,  was  held  entitled  to 
maintain  an  action  against  the  officer  for  lev3dng  upon  the  chat- 
tel without  having  exhibited  such  an  affidavit.' 

§  837.    Continued — Defects  in  Affidavit  and  Inventory. -^- 

The  Indiana  statute,  already  quoted,  has  been  held  not  to  require 
a  verified  list  of  property,  or  any  list  at  all,  to  be  furnished  to 
the  officer.  By  the  6th  section  of  the  act  the  duty  of  making 
the  schedule  required  is  imposed  on  the  persons  selected  as  ap- 
praisers. The  execution  defendant  is  only  called  upon  to  point 
out  to  the  officer  the  property  which  he  claims,  whereupon  it  is 
the  duty  of  the  officer  to  take  steps  for  its  appraisement  ;* and 
if  the  value  exceeds  $300,  the  limit  of  the  statute,  then  it  is 
thought  the  debtor  would  have  the  further  right,  if  he  saw  fit  to 
exercise  it,  of  selecting,   in  case  of  personal  property,   what 

1  Code  Ala.  1852,  J  2466. 

s  Simpson  v,  Simpson,  80  Ala.  225;  Gkmible  v.  Beynolda,  42  Ala.  28& 

•  Cook  V.  Baine,  37  Ala.  858. 
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articles  should  be  taken  out  to  reduce  the  value  to  $300.  The 
designation  of  all  the  property  the  debtor  has,  as  exempt  from 
levy  and  sale,  is  a  sufficient  claim  and  selection  under  this 
statute.*  But  the  rule  of  this  case  has  been  changed  by  statute, 
in  Indiana,  so  that  the  debtor  is  now  required  to  furnish  to  the 
officer  a  complete  inventory  of  all  his  estate,  of  what  nature 
soever,  verified  by  a  prescribed  affidavit.*  The  making  and  fur- 
nishing of  this  inventory  and  affidavit  are  conditions  precedent  to 
the  right  of  the  debtor  to  claim  his  exemption,  or  to  maintain  an 
action  against  an  officer  for  withholding  it  from  him.*  As  to  the 
form  and  substance  of  this  inventory  and  affidavit,  liberal  intend- 
ments will,  it  seems,  be  extended  to  the  debtor.*  If  the  affidavit 
made  by  the  debtor,  under  such  a  statute,  inaccurately  describe 
the  homestead  by  numbers,  this  will  not  vitiate  the  debtor's  right 
as  against  a  purchaser  at  the  sheriff's  sale  who  buys  subject  to 
the  right  of  homestead,  if  the  descrfption  is  sufficiently  certain 
to  identify  the  property.* 

§  838.  No  Estoppel  for  failingr  to  claim  exempted  Money  of 
Sheriff.  —  The  doctrine  that  there  can  be  no  estoppel  unless  the 
act  urged  as  creating  it  has  operated  to  the  prejudice  of  the  oppo- 
site party  *  has  found  application  in  a  recent  case  in  Maryland, 
where  it  is  held  that  it  is  no  defense  for  a  sheriff  who,  under  cer- 
tain writs  of  Jteri  facias,  had  seized  and  taken  in  execution  a 
farm,  the  property  of  the  defendant,  and  sold  it  for  a  sum  exceed- 
ing $100,  and  had  received  the  purchase-money,  to  say,  when 
sued  by  the  defendant  to  recover,  under  the  act  of  1861,  chapter 
7,  the  amount  of  exemption  fixed  by  that  act,  that  the  defendant 
failed  to  make  any  claim  or  demand  for  it  until  a  long  time  after 
it  had  been  distributed  and  applied  by  him  to  some  other  purpose 
or  claimant.  When  money  comes  into  his  hands  as  sheriff,  it  is 
his  duty  to  distribute  and  apply  it  to  the  parties  entitled,  and 
length  of  time  in  making  a  demand  for  it  will  not  excuse  him, 

1  Mark  t;.  The  State,  15  Ind.  98. 

*  2  Rev.  Stat  Ind.  1876,  p.  852. 

*  Gregory  v.  Latchem,  58  Ind.  449. 

*  I-bid.    See  this  case  for  a  form  which  was  criticised  and  held  sufficient 

*  Andrews  t;.  Melton,  51  Ala.  400. 

*  Supra,  I  822. 
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unless  such  a  period  of  time  has  elapsed  as  will  enable  him  to 
defend  himself  and  his  bond  by  a  formal  plea  of  limitations.^ 

§  839.  Time  when  Selection  must  be  made.  —  **  If  the  offi- 
cer, as  it  is  his  duty  to  do,  notifies  the  defendant  before  the  levy 
is  made  that  he  has  the  execution  and  is  about  to  levy,  the  selec- 
tion should  be  made  before  the  levy.  If,  however,  the  officer 
does  not  notify  the  party  before  the  levy,  the  selection  may  be 
made  and  notice  given  at  any  reasonable  time  before  the  sale.'* 
Thus,  where  it  did  not  appear  that  the  debtor  knew  of  the  levy 
before  the  day  of  sale,  a  selection  made  on  that  day,  and  before 
the  sale,  was  in  time.'    In  Tennessee  it  is  said  to  be  the  duty  of 

1  Bramble  v.  The  State,  41  Md.  485. 

>  McOluakey  v.  McNeely,  8  Bl.  678.  The  duties  of  the  levying  officer,  the  corre- 
sponding  rights  of  the  execution  defendant  and  the  time  and  maimer  of  making  the 
selection  of  the  articles  exempted  by  law,  received,  in  another  case,  a  very  fiiU  discus- 
sion. The  statute  (III.  Act  March  4, 1848 ;  Laws  1844,  pp.  121, 122)  provided  that  cer- 
tain enumerated  chattels,  when  owned  by  any  person  being  the  head  of  a  family  and 
residing  with  the  same,  should  be  exempt  from  levy  and  sale  on  execution,  and  added, 
''and  sixty  dollars'  worth  of  property  suited  to  his  or  her  condition  or  occupation  in 
life,  to  be  selected  by  the  debtor.**  Another  section  provided  that,  "if  any  officer,  by 
^rtue  of  any  execution  or  other  process,  or  any  other  person,  by  any  right  of  distress, 
lAiall  take  or  seize  any  of  the  articles  or  property  hereinbefore  exempted  from  levy 
and  sale,  such  officer  or  person  shall  be  liable  to  the  party  injured  for  three  times  the 
value  of  the  property  taken  or  seized,  to  be  recovered  by  an  action  of  trespass,  with 
costs  of  suit"  Thomas,  J.,  said :  "  The  question  to  be  determined  in  the  exposition  of 
this  law  is.  What  are  the  rights  and  privileges  intended  to  be  given  and  secured  by  it? 
luidhow,  and  under  what  circumstances,  may  the  penalty  pro  vided  for  the  infraction  of 
such  rights  and  privileges  be  incurred?  The  end  intended  to  be  accomplished  through 
the  agency  of  this  law  is  to  protect  from  levy  and  sale  on  execution  property  of  a 
certain  quality  and  value,  to  be  selected  by  the  debtor.  But  when  must  that  selection 
be  made?  Why,  manifestly,  as  a  general  rule,  before  the  levy  on  such  property. 
Then,  in  order  that  the  exercise  of  such  right  by  the  debtor  may  not,  in  any  case,  be 
defeated,  it  is  the  duty  of  the  officer  having  an  execution  in  his  hands,  before  he  pro- 
ceeds to  take  or  seize  any  of  the  personal  property  of  the  defendant  in  such  execution, 
by  a  levy  thereon,  to  notiQr  such  defendant  of  his  having  such  execution  in  his  hands, 
if  practicable ;  and  thereupon  it  is  the  right  of  such  defendant  to  select  such  property 
as  he  desires  to  retain,  according  to  the  statute,  surrendering  to  the  officer  aU  of  his 
other  property  not  thus  selected,  or  specifically  exempt,  in  order  that,  by  the  sale 
thereof,  or  of  so  much  of  it  as  may  for  that  purpose  be  necessary,  the  money  due 
on  the  execution  may  be  made.  If  the  defendant,  being  thus  notified,  or  otherwise 
being  apprised  of  the  execution  against  him  in  the  hands  of  the  constable,  and  of  the 
intended  levy,  neglect  or  refuse  to  make  such  selection,  the  officer  may  at  once  pro- 
ceed to  levy  upon  any  of  the  property  of  such  defendant  not  specifically  exempt  from 
execution,  that  he  may  choose  to  take,  and  afterwards  proceed  to  sell  the  same,  re- 
gardless of  any  subsequent  claim  or  demand  by  such  defendant  of  such  property,  as 
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the  officer  to  require  the  debtor  to  elect  at  the  time  of  the  levy ; 
and  it  is  ruled  that  the  debtor  has  a  right,  at  any  time  before 
the  sale,  upon  tendering  to  the  officer  another  chattel  of  the  kind 

having  been  selected  by  him  under  this  statute.  But  if  the  defendant  in  the  eseco- 
tion  make  his  selection  and  notify  the  officer  thereof^  and  the  said  officer  afterwards 
proceed  to  take  or  seize  any  article  of  property  thus  selected,  on  sud  execution,  un- 
less when  authorized  to  do  so  by  the  finding  of  appraisers  summoned  and  awom 
according  to  the  5th  section  of  this  same  act,  he  thereby  becomes  a  trespasser;  and 
this- is  the  case  usually  supposed  to  occur  of  a  'taking  or  seizing'  referred  to  in  the 
8d  section.  But  is  this  the  only  class  of  cases  in  which  the  officer  may  incur  this 
penalty,  as  insisted  by  the  appellant's  counsel?  I  think  not  Such  a  conatniction  of 
this  law  would,  in  my  estimation,  enable  the  officer  to  evade  or  defeat  its  intended 
operation ;  and  although  a  penal  statute,  and,  therefore,  to  be  construed  strictly,  stiU 
the  exposition  given  to  it  should  not  be  so  strict  as  to  effect  any  such  result.  Then,  if 
an  officer  proceed  to  seize  or  take  the  defendant's  property  on  execution  without  giv- 
ing the  requisite  notice,  he  cannot  thus,  by  his  own  neglect  of  duty,  make  the  condi- 
tion of  the  defendant  any  worse  than  it  would  have  been  before  such  levy  had  the 
defendant  been  apprised  that  it  was  about  to  be  made.  In  such  case,  therefore,  the 
defendant  has  the  privilege,  according  to  the  true  intent  and  meaning  of  this  act,  to 
make  his  selection,  after  the  levy,  of  the  very  property  taken  on  execution,  if  it  be 
such  in  quality  and  value  as  before  the  levy  he  might  have  selected,  predsely  as  be- 
fore such  levy  he  could  have  done.  He  should,  consequently,  where  he  notifies  the 
officer  by  whom  the  levy  has  been  made  that  he  selects  the  property  levied  on  aa  ex; 
empt  from  execution  under  the  statute,  surrender  or  offer  to  surrender  to  such  offi- 
cer for  the  satisfiiction  of  such  execution  all  such  other  property  as  he  may  own,  not 
also  selected  by  him  as  a  part  of  the  sixty  dollars'  wortii  which  he  is  authorized  to 
retain,  nor  otherwise  exempt  by  law  from  execution,  or  so  much  thereof  as  may  suf- 
fice to  pay  the  amount  to  be  made  on  such  execution.  If  such  surrender  or  offer  to 
surrender  be  not  made  by  the  defendant  when  notified  of  the  execution  against  him, 
he  is  not  entitled  to  a  return  of  the  property  taken  on  execution,  and  the  officer  may 
lawfully  proceed  with  the  sale  thereof,  unless  it  appear  that  the  aggregate  value  of 
the  property  thus  levied  upon  and  afterwards  selected,  and  that  still  retained  by  the 
defendant  and  not  specifically  exempt  from  execution,  does  not  exceed  sixty  dollars ; 
in  which  case  the  officer  will  be  liable  for  selling  such  property,  although  such  sur- 
render or  offer  to  surrender  the  property  not  levied  on  be  not  made ;  for,  before  levy, 
the  defendant  might  have  selected  as  well  the  property  levied  upon  as  that  left  in  his 
possession.  St,  however,  a  defendant  has  aliened,  or  concealed,  or  otherwise  dis- 
posed of  all  his  property  except  such  as  he  desires  to  select,  for  the  purpose  of  de- 
frauding, delaying,  or  hindering  his  creditor  in  the  collection  of  his  debt,  he  will  not 
be  entitled  to  the  benefit  of  this  law  for  the  protection  of  the  property  thus  retained 
by  him.  Nor  can  he,  if  the  property  sought  to  be  selected  by  him  be  indivisible  and 
exceed  in  value  sixty  dollars^  by  paying  to  the  officer  on  the  execution  the  excess  over 
that  sum,  entitle  himself  to  retain  such  property  as  exempt  from  execution;  as  the  law 
would  adjudge  it  not  suitable  to  the  condition  or  occupation  in  life  of  such  defendant 
If  the  aggr^ate  value  of  the  property  owned  by  any  person,  exclusive  of  the  prop* 
erty  specifically  exempt  fh>m  execution,  do  not  exceed  sixty  dollars,  and  such  person 
be  entitled,  according  to  the  rules  hereinbefore  settled  for  r^;ulating  the  rights  of 
debtors  under  the  statute,  to  select  such  property  and  hold  it  exempt  from  execution, 
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levied  on,  being  exempt  under  the  statute,  to  tiike  possession  of 
the  one  in  the  hands  of  the  officer.^  In  Indiana,  where  four 
months  elapsed  between  the  issuing  of  the  execution  and  the 
lev  J,  pending  which  the  debtor  sold  some  of  his  chattels,  upon 
which  the  officer  thereafter  levied  his  execution  in  the  hands  of 
the  vendee,  it  was  held  that  the  debtor  might,  after  the  levy, 
claim  his  exemption  in  the  property ;  since,  under  the  circum- 
stances of  the  case  —  the  time  which  had  elapsed,  and  the  ad- 
mitted fact  that  all  of  the  debtor's  property  did  not  exceed  in 
▼alue  the  exemption  allowed  bylaw  —  the  officer  was  presumed 
to  know  that  the  exemption  was  claimed.'  In  two  earlier  cases 
in  Indiana  it  is  held  that  the  defendant  may  claim  his  exemption 
at  any  time  before  the  sale.'  And  this  is  unqualifiedly  laid  down 
as  the  rule  in  Alabama ;  ^  and  is  implied  from  the  decision  of 
several  courts  to  the  effect  that  the  execution  of  a  delivery  bond  will 
not  estop  the  debtor  from  afterwards  claiming  his  exemption.* 
In  Pennsylvania  the  time  when  the  debtor  must  elect  whether 
he  will  retain  real  or  personal  property  is  after  the  appraisers 
have  been  summoned .•  Even  though  the  debtor  had  consented 
to  the  levy,  yet,  under  the  act  of  1836,  it  was  competent  for  him 
to  withdraw  that  consent  and  claim  the  exemption  at  any  time 
before  the  day  of  sale.^  This  rule  has  been  declared  by  statute 
in  Ohio.'  In  a  case  in  Illinois  the  claim  of  exemption  in  re- 
plevin of  chattels  distrained  for  rent  was  unavailing,  because  not 
made  in  apt  time  before  action  brought.'  But  a  demand  for  an 
appraisement  made  under  the  act  of   1849,  after  the  property 

then  such  person  will  be  considered  as  having  thus  selected  such  property,  as  against 
any  officer  or  other  person  who  may  seize  or  take  such  property,  or  any  of  it,  by  vir- 
tue of  execution  or  other  process,  without  first  notifying  such  owner  of  property  of 
the  existence  of  such  execution,  or  other  precept,  in  the  hands  of  such  officer  or 
other  person,  against  him,  unless  by  the  act  of  such  debtor  the  giving  of  such  notice 
be  rendered  impracticable."    Cook  v,  Scott,  6  HI.  842,  opinion  by  Thomas,  J. 

1  Pyett  V.  Khea,  6  Heisk.  186. 

>  Vandibur  v.  Love,  10  Ind.  54. 

•  Pate  V,  Swann,  7  Blackfl  600 ;  Stephens  v.  Lawson  (MS.),  Sup.  Ct  Ind.,  cited  in 
7  Blackf:  601. 

«  Daniels  v.  Hamilton,  62  Ala.  108. 
»  Infra,  J  840. 

•  Bowman  v.  Smiley,  81  Pa.  St  225. 

f  Hutchinson  v.  Campbell,  25  Pa.  St  278. 

•  70  Laws  Ohio,  51 ;  Butt  v.  Green,  29  Ohio  St  67a 

•  Lindley  v.  Miller,  67  111.  244,  249. 
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has  been  offered  for  sale  and  the  biddings  have  begun,  comes  too 
late ;  ^  at  least,  where  the  plaintiff  knew  that  the  property  was 
advertised  before  the  time  appointed  for  the  sale,  in  which  case 
he  was  bound  to  find  the  constable  and  make  his  demand  before 
the  hour  of  sale.*  In  a  case  in  the  Supreme  Court  of  New  York 
it  is  held  that  the  debtor  must  make  his  selection  within  a  reasoii- 
oble  time ;  and  what  was  a  reasonable  time  was  held,  under  the 
circumstances  of  the  case,  a  question  for  a  juiy*  —  a  very  unsafe 
conclusion,  since  officers  ought  to  have  something  more  certain 
to  guide  them  in  such  cases  than  the  whims  of  juries.  In 
Ohio  the  rule  is  that  the  selection  must  be  made  at  the  time  of 
the  levy,  if  the  debtor  be  present ;  biit,  if  not  present,  then  it 
should  be  made,  and  notice  given  to  the  officer,  within  a  reason- 
able time  thereafter,  and  before  the  sale ;  otherwise,  the  right  is 
deemed  waived.* 

§  840.  Delivery  Bond  no  Estoppel.  — If  the  debtor  executes 
and  delivers  to  the  officer  a  delivery  bond,  or  forth-coming  bond, 
as  it  is  sometimes  termed,  and,  in  consequence  thereof,  retains 
possession  of  the  property  until  the  day  of  sale,  this  will  not 
estop  him  from  claiming  his  exemption.*  The  courts  proceed 
upon  the  idea  that  it  was  not  the  intention  of  the  law-makers 
that  after  a  levy  —  perhaps  of  all  a  man  might  possess  for  the 
comfort  or  sustenance  of  his  family  —  he  should  be  deprived  of 
the  opportunity  to  retain  the  possession  of  it,  by  the  execution 
of  a  delivery  bond,  until  the  question  of  his  right  to  have  it 
exempt  should  be  determined.  In  an  early  and  ill-reasoned  case 
in  Arkansas  it  was  held  that,  where  a  defendant  in  execution 
delivers  personal  property  to  an  officer  who  has  levied  on  it,  his 
property  is  thereby  divested,  and  he  cannot  afterwards  forbid 
the  sale  unless  he  satisfies  the  execution  in  some  other  way.* 

1  Rogers  v.  Waterman,  26  Pa.  Si  182 ;  Hammer  v.  Freese,  19  Fa.  St  252. 
'  Rogers  v.  Waterman,  supra, 

*  Brooks  V.  Hathaway,  8  Hun,  290. 

«  Frost  V.  Shaw,  8  Ohio  St  270;  recognized  in  Butt  v.  Green,  29  Ohio  St  667. 

*  Eltzroth  V.  Webster,  15  Ind.  21 ;  Jordan  v.  Autrey,  10  Ala.  276 ;  Greaham  v.  Wal- 
ker, 10  Ala.  874;  Daniels  v.  Hamilton,  52  Ala.  105;  Perry  v.  Hensley,  14  B.  Men.  474; 
Atkinson  v,  Gatcher,  28  Ark.  104. 

*  Wallace  v.  Collins,  5  Ark.  41 ;  compare  Orchard  v.  Williamson,  6  J.  J.  Marsh. 
558. 
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But  this  principle^  in  the  unlimited  terms  in  which  it  is  thus  laid 
down,  has  been  denied  in  Alabama ;  and  it  is  there  said  that,  ^*  if 
third  persona  would  be  affected  by  the  withdrawal  of  the  assent 
of  the  defendant  in  execution,  perhaps  he  should  not  be  per- 
mitted to  claim  the  statutory  exemption  for  property  which  he 
had  pointed  out  or  delivered  to  the  officer.  But  the  mere  waiver 
of  the  statutory  privilege,  uninfluenced  by  anything  extraneous, 
may  be  revoked.  The  court  suggests  that  **  if  a  defendant  in 
execution  had  other  property  which  could  have  been  seized,  at 
the  time  the  levy  was  made,  to  satisfy  the  execution,  but  which 
he  had  placed  beyond  the  reach  of  process  before  the  sale  day, 
then  perhaps  he  could  not  claim  the  exemption.  A  delivery  bond 
is  not  re2:arded  as  constituting:  a  material  feature  in  such  a  case. 
It  is  executed  only  to  secure  the  possession  of  the  property  to 
the  defendant  in  the  execution  until  the  day  appointed  for  its 
sale.  It  has  no  other  effect,  either  to  impair  or  strengthen  the 
consequences  of  the  levy.^  Accordingly,  it  has  been  held  that  a 
surety  in  a  delivery  bond  is  entitled  to  relief  in  equity,  upon  the 
ground  that  the  property  levied  on,  and  for  the  forth-coming  of 
which  he  entered  into  the  undertaking,  was  exempt  from  execu- 
tion.* 

§  841.   Agreement  as  to  Sale  no  Estoppel.  —  Neither  is  an 
agreement  of  the  execution  debtor  to  put  the  property  levied 

*  Jordan  v.  Autrey,  10  Ala.  276. 

*  Perry  v.  Hensley,  14  B.  Mon.  475.  The  court  says :  "  As  the  property  levied  on 
was  not  subject  to  execution  unless  the  defendant  waived  his  legal  right  to  its  exemp- 
tion, of  which  there  was  no  evidence,  the  plaintiffs  in  the  execution  have  not  sustained 
any  injury  by  the  failure  of  the  defendant  to  deliver  the  property  according  to  the 
stipulations  in  his  bond.  And,  as  the  levy  was  iUegal,  and  tiie  forth-coming  bond  was 
taken  to  carry  into  effect  this  iUegal  act,  it  would  be  inconsistent  with  every  principle 
of  justice  and  equity  to  permit  the  plaintiffs  to  avail  themselves  of  a  legal  advantage 
thus  improperly  and  illegally  obtained,  and  compel  the  surety  in  the  bond  to  pay  the 
debt.  *  *  •  Although  the  bond  was  entered  into  voluntarily  by  the  obligors,  yet 
the  necessity  for  its  execution  was  produced  by  an  illegal  act,  and  therefore  its  execu- 
tion may,  with  propriety,  be  said  to  have  been  induced  by  legal  coercion.  Besides, 
as  the  property  levied  on  was  not  subject  to  execution,  the  bond  is  not  founded  on 
any  consideration  either  good  or  valuable.  Its  execution,  under  the  circumstances, 
cannot  be  regarded  as  an  implied  admission  that  the  property  was  liable  for  the  debt 
If  the  horse  had  been  delivered  under  the  bond,  the  defendant  in  the  execution  might 
still  have  objected  to  the  sale ;  and,  if  the  sale  had  been  made,  he  might  have  sued  the 
officer  and  recovered  the  value  of  his  horse.    The  existenfie  of  such  ft  right  demon- 
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upon  into  the  hands  of  a  third  person  to  sell  for  the  benefit  of 
the  creditor,  a  waiver  of  the  exemption.^ 

§  842.   Whether  Deception  by  Debtor  works  Estoppel.  — If 

the  debtor,  when  chattels  are  levied  upon,  lies  to  the  officer  by 
telling  him  that  he  has  sold  the  goods  to  another  person,  and  the 
officer  nevertheless  goes  on  and  makes  the  sale,  this  will  not 
estop  the  debtor  from  suing  the  officer  and  showing  that  the 
articles  were  his  own,  and  exempt  from  execution  ;  since,  in  such 
a  case,  the  debtor  acquired  no  advantage,  and  the  creditor  suffered 
no  damage,  by  the  declaration.* 

§  843.  Bight  of  Debtor  to  select*  —  A  judgment-debtor 
owning  several  articles  of  property,  or  animals,  falling  within  the 
description  in  the  statute  of  exempt  property,  but  greater  in 
number,  or  exceeding  in  value,  those  exempted  by  the  statute, 
may  claim  as  exempt  any  number  or  portion  of  them  to  the 
extent  or  value  specified  in  the  statute  ;  and  where  there  are  sev- 
eral articles  used  together  that  answer  to  the  descriptive  words 
in  the  statute  —  as,  «*  working  tools,'*  **  working  team,"  "  neces- 
sary household  furniture,"  etc.  —  and  the  same  exceed  in  value 
the  sum  stated  in  the  statute,  the  debtor  has  the  right  to  separate 
and  divide  the  articles  and  break  the  combination,  and  retain 
any  number  or  portion  of  the  same  whose  total  value  does  not 
exceed  the  statutory  sum.*  Some  statutes  go  further,  and, 
without  specifically  enumerating  the  property  which  a  debtor 
may  select,*  allow  him  to  select  property  not  exceeding  a  given 
value,  suited  to  his  condition  or  occupation  in  life,  or  such  as 

Btrates  that  the  execution  of  the  bond  did  not  amount  to  an  admission  that  the  propn 
erty  levied  on  was  liable  to  the  execution ;  and,  as  the  defendant  failed  to  deliver  the 
property,  he  thereby  virtually  claimed  its  exemption  from  execution.  To  enforce  the 
forfeiture  of  this  forth-coming  bond  would  be  unjust  and  unconscientious ;  consequently, 
a  perpetual  injunction  against  its  enforcement  should  have  been  ordered  by  the  court 
below."  Perry  v.  Hensley,  14  B.  Mon.  476,  opinion  by  Simpson,  J. 
1  Haswell  t;.  Parsons,  16  Cal.  266. 

•  Farrell  v.  Higley,  Hill  &  Denio,  89;  WaUis  v.  Truesdell,  6  Pick.  466;  Dezell  t. 
Odell,  8  Hill  (N.  T.),  216 ;  Vaughan  v.  Thompson,  17  HI.  78.    See,  ante,  i^Setaeq, 

*  Finnin  v,  Malloy,  88  N.  Y.  Sup.  Ot  890,  opinion  by  Spencer,  J. ;  Seaman  v. 
Luce,  28  Barb.  240;  Lockwood  v.  Tounglove,  27  Barb.  606;  Pyett  v.  Rhea,  6  Heisk. 
186;  Fuller  v.  Sparks,  89  Texas,  186;  Boss  v.  Hannah,  18  Ala.  126;  Noland  v.  Wick- 
ham,  9  Ala.  169. 
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is  necessary  to  enable  him  to  carry  on  his  business.  Under  a 
statute  of  the  latter  class,  permitting  the  debtor  to  select  chattels 
to  the  extent  of  $250,  *«  to  enable  him  to  carry  on  the  ♦  ♦  ♦ 
business  in  which  he  is  wholly  or  principally  engaged,"*  a 
debtor  engaged  in  a  business  which  would  entitle  him  to  claim  a 
team  as  exempt  from  execution  has  a  right  at  his  option  to  select 
instead  thereof  other  [)roperty  to  the  value  of  $250,  necessary 
to  enable  him  to  carry  on  the  same  business,  though  without  a 
team  he  would  be  obliged  to  change  entirely  the  mode  of  con- 
ducting the  business.' 

§  844.  C<>ntinued.  —  In  Alabama,  prior  to  1867,  the  property 
exempt  from  execution  consisted  of  aiticles  specified  by  the 
statute.*  They  were  such  as  were  used  by  the  family,  and 
deemed  by  law  most  indispensable.  Nevertheless,  the  right  of 
the  debtor  to  exchange  them  for  other  articles  of  like  kind, 
also  exempt  from  levy  and  sale,  was  recognized.  In  1867  the 
Legislature  added  to  the  list  of  exempted  property  twelve 
hundred  dollars'  worth  of  real  estate  and  one  thousand  dol- 
lars' worth  of  personal  property.*  In  the  absence  of  any 
provision  for  the  selection  of  this  property,  it  is  said  that 
it  must  be  chosen  by  the  family.  The  exemption  applies  to 
money  as  well  as  to  any  other  description  of  property,  and  the 

1  2  Comp.  Laws  Mich.,  ed.  1871,  p.  1742,  J  27,  subsec.  8. 

»  Wyckoff  V.  WyUis,  8  Mich.  48. 

s  Rev.  Code  1867,  {  2880;  Code  1852,  g  2462. 

^  **  In  addition  to  the  real  and  personal  property  permanently  exempted  [by  other 
laws]  from  levy  and  sale  under  legal  process,  there  shall  be  retained,  by  virtue  of  this 
section,  adopted  February  19, 1867,  for  the  use  and  benefit  of  every  family,  twelve 
hundred  dollars*  worth  of  real  estate,  including  the  homestead,  and  one  thousand 
dollars'  worth  of  personal  property ;  provided  that  nothing  contained  in  this  section 
shall  have  the  effect  to  exempt  any  property  from  levy  and  sale  in  satisfaction  of  any 
liability  incurred  by  the  execution  of  any  official  bond  or  bonds,  or  other  bond  re- 
quired by  law.  The  provisions  of  this  section^  shall  not  apply  to  administrators, 
guardians,  or  trustees,  or  their  sureties  on  their  official  bonds,  for  liabilities  incurred 
in  their  representative  character.  This  section  shall  not  operate  against  liens  of 
laborers  and  mechanics."  Rev.  Code  Ala.  1867,  {  2884.  This  section  was  revised 
and  reenacted  February  9,  1877,  p.  95,  "  so  far  as  the  same  may  be  applicable  to  all 
debts  contracted  before  the  state  Constitution  of  1868  became  operative."  But  with 
this  exception  the  provision  of  February  9,  1877,  takes  its  place.  See  Code  Ala.  1876, 
2  2820  and  note. 
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use  to  be  made  of  the  property  depends  upon  its  adaptability. 
There  is  no  restriction  on  the  right  of  the  family  to  make  the 
best  use  of  it  they  can.  If  they  prefer  to  use  it  as  merchandise, 
anything  they  may  get  in  exchange  for  it  would  likewise  be  ex- 
empt, to  the  value  of  $1,000.  A  sheriff  was,  therefore,  held 
liable  on  his  official  bond  for  refusing  to  allow  a  mercantile  part- 
ner to  select  his  exemption  out  of  the  stock  in  trade  of  the 
partnership.^  Where  the  statute  does  not  prescribe  who  shall 
elect  which  horse  the  defendant  in  an  execution  shall  retain, 
where  he  has  several,  it  seems  that  the  right  of  election,  if  he 
claims  it,  devolves  upon  him.* 

§845.  Continued.  —  Under  the  Constitution  of  Alabama 
adopted  in  1868  '*  the  personal  property  of  any  resident  of  this 
state,  to  the  value  of  one  thousand  dollars,  to  be  selected  by  such 
resident,  shall  be  exempted  from  sale  on  execution,  or  other  final 
process  of  any  court,  issued  for  the  collection  of  any  debt  con- 
tracted after  the  adoption  of  this  Constitution."  The  right  thus 
guaranteed  to  the  debtor  to  select  the  property  which  he  would 
retain  as  exempt  from  execution  could  not,  it  was-  held,  be  im- 
paired by  the  levy  of  an  attachment  or  execution  on  any  portion 
of  it,  nor  by  his  omission  or  refusal  to  tender  other  property  in 
lieu  of  that  levied  on,  nor  by  the  fact  that  the  debtor  had  other 
property  of  greater  value  than  the  amount  exempted.  **  If,  how- 
ever, after  the  levy  and  before  the  sale,  the  debtor  should  put 
the  articles  not  levied  on  out  of  the  officer's  way,  this  would 
amount  to  an  election  to  retain  them,  and  determine  the  right " 
to  select.*  A  statute  of  Texas  relating  to  executions  provided 
that  **the  defendant,  his  agent,  or  attorney,  in  all  cases,  shall 
have  the  right  to  designate  the  property  to  be  levied  upon."* 
"If  the  debtor,  his  agent,  or  attorney  shall  fail  or  refuse  to 
designate  the  same,  it  being  his  own  property,  then  the  levy  shall 
be  made  in  the  following  manner :   first,  on  personal  or  movable 

>  Brewer  v.  Granger,  45  Ala.  580,  opinion  by  B.  F.  Saffold,  J. 
«  Noland  v,  Wickham,  9  Ala.  169. 

•  Bray  v.  Laird,  44  Ala.  295. 

*  Pasc.  Dig.  Laws,  {  8775. 
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property ;  then  on  uncultivated  lands ;  then  on  slaves ;  and, 
lastly,  on  the  improved  lands  or  homestead  of  the  defendant.'*  ^ 
Another  statute  **  reserved  to  every  citizen  or  head  of  a  family  in 
this  republic,  free  and  independent  of  the  power  of  the  writ  of 
fieri  facias^  or  other  execution  issuing  from  any  court  of  compe- 
tent jurisdiction  whatever,"  a  homestead  and  certain  enumerated 
chattels.^  Construing  these  statutes,  the  Supreme  Court  of 
Texas  has  held  that  ''property  reserved  by  law  for  the  family, 
and  exempt  from  execution,  is  not  subject  to  be  levied  on  or  taken 
in  execution,  though  with  the  consent  of  the  head  of  the  family." 
Therefore,  where  the  defendant  had  designated  for  levy  a  slave 
(not  exempt  from  execution),  upon  which  the  officer  had  levied, 
and  afterwards  the  defendant  designated  other  property,  among 
which  was  a  horse  (exempt  under  the  statute),  and  requested  the 
officer  to  release  the  levy  on  the  slave  and  levy  on  the  latter  prop- 
erty, the  officer  was  justified  in  refusing  so  to  do.* 

§  846.  liimitations  upon  the  Right  —  Property  suited  to 
I>ehtor's  Condition  in  Life.  —  An  apt  illustration  of  the  results 
which  are  frequently  reached  by  extending  to  statutes  of  exemp- 
tion a  liberal  construction  will  be  found  in  a  case  in  Illinois, 
where  a  debtor  claimed  the  right  to  reserve  from  execution  a 
horse  worth  more  than  $100,  but  not  more  than  $160.  There 
were  in  force  two  statutes  of  exemption,  one  allowing  the  debtor 
certain  specific  chattels,  and  also  permitting  him  to  select  "  sixty 
dollars'  worth  of  other  property  suited  to  his  or  her  condition 
in  life,"*  and  a  later  one  exempting  certain  additional  chattels, 
among  them  "  one  yoke  of  oxen,  or  one  horse  in  lieu  thereof,  not 
exceeding  one  hundred  dollars  in  value."*  Puttinor  the  two 
statutes  together,  the  court  sustained  the  right  of  the  debtor  to 
select  the  horse  in  question.  "  These  statutes,"  said  the  court, 
"  have  not  declared  what  shall  be  done  in  a  case  like  the  present, 
and  we  are  left  to  ascertain  the  legislative  intention  by  inference 
or  intei*pretation.     Seeing  the  intention  and  purpose  that  actu- 

1  Pasc.  Dig.  Laws,  {  8775. 
»  Ibid.,  2  8798. 

*  Ross  0.  Lester,  14  Texas,  469. 

*  Rev.  Stat  ni.  1846,  ch.  67,  {  88. 
s  m.  Sess.  LawB»  1861,  p.  121. 
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ated  the  Legislature  in  adopting  these  acts,  we  cannot  doubt  that, 
had  such  a  case  occurred  to  them,  thev  would  have  embraced  it 
in  the  language  of  the  law,  because  it  is  fully  within  its  reason. 
Unless  this  claim  is  sanctioned,  then,  we  find  a  person  with  projv 
erty  not  within  the  letter  of  either,  but  within  the  spirit  and  rea- 
son of  both  acts,  who  could  have  no  benefit  from  their  enact- 
ment. To  hold  that  appellee  cannot  claim  this  property  is  to 
hold  that  he  may  be  stripped  of  all  the  property  of  this  class 
that  the  law-maker  intended  he  should  hold.  To  permit  him  to 
retain  it  gives  him  the  horse  under  the  more  recent  statute,  as  it 
intended  he  should  have,  and  it  gives  him,  at  the  same  time,  the 
sixty  dollars'  worth  suited  to  his  condition  in  life,  under  the  prior 
law  ;  and,  notwithstanding  it  is  but  one  hoi^se,  it  is  within  the  resi^ 
son  of  the  law,  and  is  permissible  under  these  enactments."  ^  An 
earlier  court  had  apparently  less  difficulty  in  holding  that,  under  the 
clause  allowing  a  debtor  to  select  sixty  dollars'  worth  of  property 
suitable  to  his  condition  in  life,  a  miller  receiving  $30  a  month  as 
wages,  having  an  invalid  family  needing  exercise  in  the  open  air, 
might  select  a  horse  worth  $45.*  The  question  whether  particu- 
lar property  is  suited  to  the  debtor's  condition  in  life  is  one  for  the 
jury.'  But  under  the  same  statute  it  has  been  held  that  if  pro|>- 
ertv  levied  on  is  indivisible^  as  in  case  of  a  horse,  and  is  above 
the  value  limited  by  the  statute,  the  debtor  cannot,  by  paying  to 
the  levying  oflScer  the  excess  of  the  appraised  value  over  the 
statutory  limit,  entitle  himself  to  retain  the  property  as  exempt 
from  execution ;  since  the  law  adjudges  it  not  suitable  to  his  con- 
dition in  life.* 

§  847.    Bight  confined  to  Property  within  the  Coiiniy.  —  A 

statute  of  Michigan  relating  to  executions  provided  as  follows : 
**  When  a  levy  shall  be  made  upon  property  of  any  class  or  spe- 
cies which  is  exempt  by  law  from  execution  to  a  specified  amount 
or  value,  the  officer  levying  such  execution  may  make  an  inven- 
tory of  the   whole   of  such   property  belonging  to  the  person 

»  Good  V.  Fogg,  61  HL  461. 

«  Cornelia  v.  ElUs,  11  111.  684. 

»  Ibid. 

*  Cook 9.  Scott,  6  BL  888,  844;  Waldo  o.  Gray,  14  HL  181    Bat  see  {  869,  infrtu 
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against  whom  the  execution  shall  be  issued;  and  cause  the  same 
to  be  appraised  at  its  cash  value,  by  two  disinterested  freeholders 
of  the  township  where  the  property  may  be,  on  oath,  to  be  ad- 
ministered by  him  to  such  appraisers.  Upon  such  inventory  and 
appraisal  being  completed,  the  defendant  in  execution,  or  his  au- 
thorized agent,  may  select  from  such  inventory  an  amount  of  such 
property  not  exceeding,  according  to  such  appraisal,  the  amount 
or  value  exempted  by  law  from  execution ;  but  if  neither  such 
defendant  nor  his  agent  shall  appearand  make  such  selection,  the 
officer  shall  make  the  same  for  him."^  It  has  been  held  that 
these  provisions  do  not  embrace  all  the  property  of  the  debtor 
wherever  situated  in  the  state,  but  are  confined  to  such  as  is  situ- 
ated in  the  county  in  which  the  execution  loins — and  of  this 
only  can  the  debtor  demand  an  inventory  and  appraisement. 
The  principal  reason  given  by  the  court  for  this  conclusion  was 
that  although  the  language  of  the  statute  was  broad  enough  to 
embrace  the  contrary  construction,  yet  such  a  construction  would 
lead  to  untoward  effects  which  could  not  have  been  intended  by 
the  Legislature.  **  An  inventory  and  appraisal  in  each  township 
containing  property  of  the  debtor,  belonging  to  the  given  class, 
would  involve  an  expense  in  many  cases  greatly  beyond  the  debt, 
and  the  cost  and  trouble  which  would  attend  such  a  proceeding 
would  often  defeat  the  collection  of  small  executions.  In  in- 
stances likely  to  occur,  the  hiudrances  of  communication  at  some 
seasons  and  between  different  parts  of  the  state  would  cause  the 
life  of  the  execution  to  be  insufficient  for  the  mere  inventory  and 
appraisal,  and  a  door  would  be  opened  for  fraudulent  dispersions 
and  shifts  of  property  which  no  vigilance  could  make  abortive. 
The  officers  of  the  law  appointed  to  collect  executions  would  be 
made  to  incur  unreasonable  risks  and  responsibilities .  They  would 
have  to  take  notice  of  the  ownership  by  the  debtor  of  other 
property  of  the  class,  wherever  situated  in  the  state,  without  in 
fact  possessing  the  means  of  knowing  anything  about  it;  and 
the  controversies  which  would  spring  from  execution  proceedings 
would  be  endless.  Many  other  difficulties  suggest  themselves. 
The  inventory  and  appraisal,  by  the  terms,  of  the  statute,  could 

1  Comp.  Laws  Mich.  1867,  {2  4466,  4467;  Ibid.,  1871,  2|  6102,  6108. 
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only  be  made  in  the'township  in  which  the  officer  should  find  the 
property,  and,  after  selection,  the  portion  remaining  for  the  execu- 
tion might  turn  out  to  be  that  situated  in  one  or  more  foreign 
counties.  In  that  case,  upon  the  plaintiff's  theory,  the  officer 
would  be  required  to  execute  his  writ  beyond  the  bounds  of  his 
own  county,  and  possibly  two  hundred  miles  away.  We  have  no 
laws  adapted  to  such  things.  On  the  contrary,  our  whole  sys- 
tem contemplates  that  sales  of  personal  property  on  execution 
are  to  be  made  in  the  proper  county  of  the  officer  to  whom  the 
writ  is  directed.  The  law  exempting  property,  and  providing  for 
an  inventory  and  appraisal,  applies  no  less  to  constables  than  to 
sheriffs,  and  we  are  aware  of  no  provision  prescribing  the  terri- 
torial jurisdiction  of  these  officers  which  gives  them  authority, 
under  executions,  beyond  their  counties.  The  law,  speaking 
through  the  writ,  requires  them  to  search  for  property  within, 
but  not  beyond,  the  county ;  and  no  power  seems  to  be  given 
them  to  perambulate  the  state  to  make  levies  or  perform  other 
civil  duties  as  incident  to  the  collection  of  executions  running 
within  the  county.  The  position  of  the  plaintiff  requires  us  to 
hold,  however,  in  effect,  that  the  exemption  law  by  implication 
enlarges  the  operation  of  executions,  and  the  sphere  of  action  of 
these  officers,  and,  wherever  the  principle  in  question  attaches, 
makes  an  execution  from  a  justice  efficient  in  every  county  in 
the  state ;  that,  in  all  cases  falling  within  the  terms  of  the  given 
provision  as  to  exemptions,  the  territorial  limits  of  the  authority 
and  duty  of  sheriffs  and  constables  are  incidentally  .nade  co- 
extensive with  the  boundanes  of  the  state.  We  cannot  accede 
to  this  view.  If  a  regulation  so  far-reaching  and  unusual  had 
been  designed,  we  think  the  Legislature  not  only  would  have 
chosen  a  more  natural  way  to  effect  it,  but  would  have  made 
otiier  provisions  quite  needful,  if  not  indispensable,  to  give  it 
due  operation."  ^ 

§  848.  Waiver  of  Risrht  to  select.  —  The  debtor  can,  how- 
ever, by  express  declarations  or  unequivocal  acts,  waive  this  right 
of  selection.     Thus,  if  he  Te.fvm%  to  make  his  selection  when  the 


1  Alvord  V.  Lent)  28  Mich.  872,  opinion  by  Qravea,  J. 
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constable  levies,  this  will  be  a  waiver  of  his  right.  But,  the  right 
being  a  valuable  one,  it  is  not  lost  by  a  mere  levy ;  the  debtor 
can,  on  the  contrary,  make  his  selection  at  any  time  before  the 
sale.^ 

§  849.  ConceaUngr  or  withholding  Property  equivalent  to 
Election.  —  A  Texas  case  puts  the  right  of  election  on  the 
condition  that  it  is  done  **  notoriously  and  in  good  faith,  and 
unaccompanied  with  any  attempt  thereby  to  cover  up  or  hide 
other  property  from  the  officer  making  the  levy."  ^  In  Alabama, 
if  the  debtor  has  several  articles  of  a  kind  exempt  from  execution, 
and  puts  one  of  them  out  of  the  officer's  way,  this  will  be  deemed 
an  election  to  retain  the  one  so  concealed,  and  he  cannot  after- 
wards elect  to  retain  the  one  levied  on.^  But  his  right  of  election 
does  not  depend  upon  tlie  condition  of  his  carrying  and  tendering 
this  property  to  the  officer.*  If  the  property  levied  on  is  of  a 
kind  specifically  exempt  under  the  statute,  the  debtor  is  not 
required,  in  order  to  maintain  an  action  against  an  officer  for 
selling  it,  to  turn  out  other  property,  if  any  he  have.*  The  rule 
is  different  if  the  officer  receives  no  notice  that  the  property  is 
exempt  until  after  he  has  taken  it  on  distress  warrant.*  The 
Court  of  Appeals  of  Kentucky  has,  however,  held  that,  if  an 
execution  debtor  have  several  articles,  one  of  which  he  may  elect 
to  retain  as  exempt,  the  sheriff  is  not  guilty  of  a  trespass  ah 
initio  in  levying  upon  any  one  of  them  before  the  election  is 
made.^  The  same  court  goes  further,  and  says  that,  conceding 
the  right  of  election  to  remain  in  the  debtor  until  the  sale,  this 
gives  him  no  right  to  impede  the  execution,  or  to  render  it  less 
effectual  than  it  would  have  been,  or  might  have  been  made  by 
the  sheriff,  if  the  debtor's  election  had  been  made  before  the 
levy.  Therefore,  the  refusal  of  the  sheriff  to  surrender  the 
article  levied  upon,  in  allowance  of  an  election  made  on  the  day 

1  Ross  V.  Hannah,  18  Ala.  126;  aupra,  {{  839. 
3  FuUer  v.  Sparks,  89  Texas,  188. 
•^  Ross  V,  Hannah,  18  Ala.  128. 

*  Ibid. ;  Bray  ».  Laird,'  44  Ala.  296.     Centra^  McGee  v.  Anderson,  1  B.  Mon.  187. 

*  Amend  v.  Murphy,  69  HI.  337. 
<  Bonnell  v.  Bowman,  68  HI.  460. 

V  McGee  v.  Anderson*  1  B.  Mon.  187. 
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appointed  for  its  sale,  aad  his  then  proceeding  to  sell  such  article, 
would  not  be  wrongful,  so  as  to  make  him  a  trespasser  ah  initio, 
unless  the  debtor  should  tender  to  him  for  sale,  in  lieu  of  the 
article  levied  upon,  such  other  article  as  he  might  in  the  first 
in>^tance  have  seized  for  the  satisfaction  of  the  debt,  or  so  much 
thereof  as  is  certainly  and  palpably  sufficient  to  discharge  the 
debt,  or  as  is  at  least  equal  to  the  vendible  value  of  the  article 
then  claimed  to  be  exempt.^ 

§  850.    Right  of  Selection  under  saccesslTe  Statutes.  —  As 

already  seen,^  it  has  been  held  in  Tennessee  that  several  stututes 
of  exemption,  each  enlarging  the  debtor's  privilege,  are  to  be 
construed  together  as  constituting  one  system  of  laws.  Accord- 
ingly, it  has  been  held  in  that  state  that  the  right  conferred  upon 
a  debtor  by  the  acts  of  1820  and  1827,  to  select  such  property 
as  he  elected  to  hold  free  from  execution,  attached  to  every 
subsequent  statute  adding  additional  articles  to  the  list  of  ex- 
empted property ;  and  the  Legislature,  in  passing  the  act  of 
1871,  did  not  intend  to  take  from  the  debtor  this  right.' 

§  851.  In  Michigan,  Officer  must  make  Inventory  and  Se- 
lection. —  In  Michigan,  certain  enumerated  articles  ai*e  absolutely 
exempt  without  reference  to  their  value,  and  others  are  exempt 
provided  they  do  not  exceed  the  value  of  $250.  Under  a 
statute  elsewhere  quoted,^  if  an  officer  holding  an  execution  in 
that  state  would  protect  himself  from  the  consequences  of.  an 
action  for  seizing  goods  which  are  exempt  from  execution,  he 
should  cause  an  inventory  and  appraisement  of  the  whole  of  such 
property  belonging  to  the  debtor  to  be  made,  and,  in  case  an 
excess  over  $250  is  found,  a  selection  of  such  amount  to  be  made 
therefrom.  If  he  neglects  the  performance  of  this  duty,  or  if 
he  seizes  property  of  a  class  wholly  exempted,  the  debtor  may 
assert  his  rights  by  an  action  of  replevin.* 

1  McGee  v.  Anderson,  1  B.  Mon.  187. 

«  Ant€f  {  19. 

'  Jordan  r.  Gk)wer,  57  Tenn.  108. 

*  Supra,  i  847. 

*  EUiott  V.  Whitmore,  6  Mich.  636. 
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§  852.    LieTyingr  on  exempt  Property  a  Misdemeanor.  —  By 

statute  ill  several  of  the  states,  an  officer  levyiug  upon  the  home- 
stead or  personal  property  of  a  defendant  who  refuses  or  neglects 
to  summon  or  quality  appraisers,  wl\ose  duty  it  is  to  set  apart  to 
the  debtor  his  statutory  exemption,  is  guilty  of  a  misdemeanor.^ 
An  officer  who,  when  notified  by  the  defendants  in  an  execution 
that  they  claimed  the  property  as  exempt,  resorted  to  the  trick 
of  pretending  to  abandon  the  levy,  at  the  same  time  refusing  to 
restore  the  property  levied  on  to  the  defendants,  but  leaving  it  in 
the  custody  of  the  plaintifT  in  the  execution,  was  properly  con- 
victed of  a  misdemeanor  under  this  statute.^  Where  there  were 
three  successive  statutes  passed  in  difierent  years,  the  first 
creating  an  exemption  of  certain  chattels  and  making  it  a  misde- 
meanor for  any  levying  officer  **  to  act  in  contravention  of  this 
act  or  attempt  to  evade  the  same,"  *  and  the  other  two  refeiTing 
to  the  first  and  making  additions  to  the  property  thus  exempted, 
it  was  held  that  all  three  statutes  were  to  be  construed  as 
parts  of  one  act ;  and,  hence,  that  an  officer  levying  on  property 
exempt  under  the  last  act  was  indictable  for  a  misdemeanor  under 
the  first.*  And  where  the  language  of  the  statute  was  that  the 
debtor  might  '*  select  and  set  apart"  the  chattels  named  as  ex- 
empt, it  was  held  that,  if  he  had  but  07ie  article  of  a  kind  ex- 
empted, it  was  not  necessary  for  him  to  select  and  set  it  apart. 
«*  Here  there  was  but  one  farm-horse  owned  by  the  party,  and,  as 
the  law  exempts  one  from  execution,  it  would  be  absurd  to  make 
the  right  of  the  defendant  in  the  execution  depend  upon  his  decla- 
ration to  the  officer  that  he  claimed  the  benefit  of  the  law."  The 
officer  was,  therefore,  held  punishable  by  indictment  for  levying 
on  the  horse,  notwithstanding  the  failure  to  select.* 

§  853.    In  New  Jersey,  not  liable  lor  levying  merely.  —  A 

statute  of  New  Jersev  reserved  from  execution,  for  the  benefit 
of  the  families   of  debtors,    **  household  goods,  chattels,    and 

1  North  Carolina— Battle's  Bev.  469,  {  17.    Tennessee  —  Car.  &  Nich.  Stat.  588. 

«  The  State  v.  Carr,  71  N.  C.  106. 

*  Tenn.  Act  1820,  ch.  11 ;  Car.  &  Nich.  Stat  688. 

«  The  State  v.  Haggard,  1  Humph.  890. 

ft  IHd. 
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tradesmen's  tools,  to  the  value  of  two  hundred  dollars,"^  and 
also  provided  that  "  in  case  any  sheriff,  or  other  officer,  shall 
have  an  execution  or  civil  process  against  any  defendant  having 
a  family,"  ^  etci,  he  should » make  an  inventory  and  procure  the 
appointment  of  appraisers,  who  should  appraise  the  ^^  household 
goods  and  chattels  and  tools  of  trade  so  levied  on;  •  •  * 
*'  and  if  the  amount  of  said  appraisement  shall  exceed  the  sum  of 
two  hundred  dollars,  then  the  defendant  may  select  from  such  in- 
ventory articles  to  the  amount  of  two  hundred  dollars,  to  be 
reserved  for  the  use  of  himself  and  his  family,"  *  etc.  Under 
this  statute  the  Court  of  Errors  and  Appeals  of  New  Jersey  holds 

( 1 )  that  an  officer  having  an  execution  or  attachment  in  his 
hands  has  a  light  to  seize  and  hold  chattels  until  an  inventory  and 
appraisement  can  be  made  according  to  law,  and  that  he  will, 
hence,  not  be  liable  in  an  action  of  trespass  for  unlawfully  taking 
goods  exempt  from  seizure  on  civil  process  under  the  statute, 
until  he  has  had  time  to  make  an  inventory  and  appraisement ; 

(2)  that,  although  goods  be  of  less  value  that  $200,  it  is  not  a 
trespass  to  seize  them  upon  execution  before  they  are  appraised 
and  selected  according  to  the  act.* 

^  Act  March  14,  1851 ;  Nixon's  Dig.  Laws  K.  J.,  4th  ed.,  2d5,  2  13* 

«  Ibid.,  i  14. 

»  Ibid.,  1 16. 

*  Bonnel  v,  Dunn,  29  N.  J.  L.  436,  reversing  same  case,  28  N.  J.  L.  165.  The 
court  says :  "  Although  the  words  of  the  first  section  of  the  act  forhid,  in  terms,  any 
seizure  or  taking,  hy  virtue  of  any  civil  process,  of  such  articles,  to  the  value  of  $200, 
it  is  clear  that  the  Legislature  did  not  intend  them  so  to  be  construed  that  the  pro- 
visions of  the  next  and  succeeding  sections  could  not  be  eomplied  with.  Nor  can 
the  particular  goods  exempt  from  seizure  be  ascertained  or  known  by  the  officer  until 
fixed  by  subsequent  appraisement  and  selection.  Where,  therefore,  the  statute 
declares  that  goods  and  chattels  of  every  kind,  to  the  value  of  $200,  shall  not  be  seized, 
it  obviously  means  that  any  goods  and  chattels  to  the  value  of  $200,  when  €ueeriained 
and  selected  in  conformity  to  the  proviaione  of  the  succeeding  sections,  shall  not  l)e 
seized  or  taken  by  virtue  of  any  civil  process.  The  first  section  declares  the  exemption 
of  the  property  only  when  selected  or  appraised,  if  the  value  is  found  less  than  $200. 
The  remaining  sections  prescribe  the  mode  of  ascertaining  what  particular  goods  shall 
not  be  seized.  When,  therefore,  the  next  section  makes  it  the  duty  of  the  officers  to 
have  the  goods  so  levied  upon  appraised  after  an  inventory  has  been  taken,  it  confen, 
by  fair  and  necessary  implication,  the  power  to  do  what  is  necessary  to  perform  the 
'  duty  in  the  mode  prescribed.  If  the  goods  are  in  iransituy  he  may  stop  them  and  take 
them  into  his  custody,  to  prevent  their  removal  until  the  appraisement  is  made  as  the 
act  requires.  By  the  command  of  his  writ  and  the  provisions  of  the  second  section,  he 
must  make  a  levy  and  become  subject  to  the  consequences  of  that  levy — the  safe-keep- 
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§  854.  Allotment  by  Appraisers  —  Defects.  —  Under  the 
Noilh  Cnrolina'act  of  August  22,  1868,  prescribing  the  mode  of 
laying  off  the  homestead  and  chattel  exemption,  it  must  not  only 
appear  from  the  return  of  the  appraisers  that  they  were  sworn  to 
do  impartial  justice,^  but  they  must  make  such  a  descriptive  list 
of  the  personal  property  as  will  enable  creditors  to  ascertain 
what  f)roperty  is  exempted.  The  following  was  held  not  a  de- 
scriptive list,  within  the  meaning  of  the  statute : 

Household  and  kitchen  furniture, $  26.70 

Tools  of  all  description,     .        .        . 42.00 

Stock  of  all  kinds, 253.00 

Grope  of  aU  kinds, 127.00 

$448.70 

The  court  deemed  it  of  the  highest  importance  that  all  the  re- 
quirements of  the  law  should  be  observed,  and  especially  that 
the  freeholders  should  be  sworn,  and  that  there  should  be  a  de- 
scriptive list  of  the  property,  and  that  list  registered,  so  that 
creditors,  when  they  desire  to  levy  their  debts,  may  ascei'tain  by 
examining  the  descriptive  list  the  property  exempted.^ 

§  855.  Second  Appraisement. — In  an  early  case  in  Indiana 
it  was  held  that  if,  under  an  execution,  property  has  been  ap- 
praised and  set  off  to  the  debtor,  and  a  subsequent  execution 
issues  on  the  same  judgment,  even  a  year  later,  it  is  not  neces- 
sary for  the  debtor  to  claim  the  same  property  as  exempt  a  second 
time ;  and  if  the  officer  seizes  and  sells  it,  he  will  be  liable,  and 
will  not  be  permitted  to  escape  liability  by  showing  that,  at  the 

ing  of  the  property  either  for  the  benefit  of  the  plaintiff  or  the  family,  according  to 
the  event  of  the  apprai8ement.  This  responsibility  must  continue  for  five  days  at 
least,  unless  the  plaintiff  is  present  or  waives  notice  of  the  appraisement.  After  the 
appraisement,  and  the  determination  under  it  of  the  exemption  of  all  or  a  part  of  the 
goods  levied  upon,  the  officer's  power  over  them  is  gone.  By  virtue  of  his  writ  he 
can  no  longer  seize,  take,  or  hold  them,  or  exercise  any  control  over  them ;  by  so 
doing  he  becomes  a  trespasser — every  holding  of  them  against  the  family  is  a  tres- 
pass, a  tortious  interference  with  their  property.  If  the  officer  should  sell  l^em  with- 
out an  appraisement,  such  sale  would  be  in  contravention  of  the  statute  and  unauthoi^ 
ized,  and  subject  him  to  an  action  of  trespass  or  trover."  Bonnel  v»  Dunn,  29  N.  J. 
L.  488,  opinion  by  Whelpley,  J. 

^  Ante,  2  666. 

s  Smith  V.  Hunt,  68  N.  G.  482. 
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time  of  the  second  levy,  the  debtor  had  other  property  subject 
to  execution.^  But  in  a  subsequent  case  in  the  same  state  the 
questiou  was  distinctly  presented,  on  demurrer,  whether,  when  an 
execution  defendant  has  once  made  his  schedule  and  hsid  the 
exempted  property  appraised  and  set  off  to  him,  he  is  required, 
when  a  subsequent  execution  issues  against  him  on  the  same 
judgment,  again  to  make  out  his  schedule  and  have  his  property 
appraised  to  entitle  him  to  the  exemption.  And  the  court  held, 
on  what  seems  to  be  good  grounds,  that  he  was  not.  "  It  has 
been  held,"  said  the  court,  **that  the  execution  defendant  may 
sell  exempted  property,  and  the  purchaser  will  take  it  free  from 
execution.*  If  he  may  sell  it,  he  can,  we  presume,  exchange  it. 
It  is  not  contemplated  by  the  statute  that  the  execution  defendant 
shall  always  retain  the  precise  property  exempted.  It  may  die, 
be  destroyed,  or  depreciate  in  value ;  or  it  may  increase  in  value. 
After  the  exemption,  the  defendant  may  acquire  additional  prop- 
erty which  may  be  subject  to  execution.  If  the  defendant  is  not 
required  to  make  a  new  schedule,  then  neither  should  he  have 
the  privilege  of  doing  so.  The  statute  provides  that,  *  until  such 
iuventorv  and  affidavit  be  furnished  to  such  officer,  he  shall  not 
set  apart  any  property  to  the  execution  defendant  as  exempt  from 
execution.'*  We  hold  that  this  should  be  construed  as  applying 
to  each  execution  issued  on  a  judgment,  and  that  an  exemption 
of  property  on  one  execution  does  not,  except  at  the  option  of 
the  execution  plaintiff,  dispense  with  an  inventory  and  affidavit, 
etc.,  when  another  execution  shall  be  issued."* 

§  856 .  Debtor  cannot  claim  two  Bxemptions.  —  It  is  reiterated 
in  manv  cases  that  a  debtor  cannot  have  two  homesteads  at  the 
same  time.^  So,  it  has  been  held  that  he  cannot  have  two  ex- 
emptions, especially  against  the  same  creditor.  Therefore,  where, 
out  of  the  avails  of  one  execution,  the  $300  exempt  by  the  stat- 
ute had  been  paid  over  to  the  debtor,  and,  five  j^ears  later,  in  a 
proceeding  under  the  same  judgment,  the  creditor  recovered  a 

1  Austin  V.  Swank,  9  Ind.  109. 

*  Citing  Yandibur  v.  Love,  10  Ind.  64. 

s  Ind.  Act  March  11, 1S61 ;  2  Gavin  &,  Hord's  Stat.  Ind.  867,  note. 
«  Finley  v.  Sly,  44  Ind.  266. 

•  AnU,  2  22& 
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judgment  for  less  than  1300  against  a  garnishee,  the  debtor  could 
not  also  claim  this  money  as  exempt.^  Neither  can  a  widow  who 
has  had  her  full  homestead  and  chattel  exemption  set  apart  to 
her  in  her  husband's  life-time  claim  her  year's  support  out  of 
the  proceeds  of  the  sale  of  other  lands  of  her  deceased  husband.* 

§  857.  Aliter  in  Case^of  perishable  Articles. — The  fore- 
going rule,  however,  must  admit  of  the  well-defined  exception 
that,  if  a  debtor  has  had  allotted  to  him  under  a  statute  of  ex- 
emptions certain  perishable  or  consumable  aiticles,  such  as  pro- 
visions for  the  subsistence  of  himself  and  family,  then,  when 
these  ailicles  have  been  wasted  or  consumed,  in  whole  or  in  part, 
and  another  execution  is  levied,  other  articles  of  the  like  kind  are 
to  be  exempted.  "But,"  in  North  Carolina,  ** in  order  to  ex- 
empt them  it  is  necessary  they  should  be  specifically  laid  off  and 
reported  by  the  freeholders ;  for  the  second  and  third  sections 
of  the  act  do  not  merely  exempt  certain  quantities  of  particular 
kinds  of  articles,  but,  on  the  contrary,  authorize  articles  uncer- 
tain both  in  quantity  and  kind  to  be  laid  off.  Hence  all  the 
articles  must  be  designated  specifically  in  the  report.  Indeed, 
without  such  a  designation,  the  officer  would  be  continually  in- 
volved in  difficulties  as  to  what  was  or  was  not  liable  to  the  exe- 
cution. Such  being  the  object  and  nature  of  the  proceedings,  it 
is  manifest  that,  whenever  an  execution  may  come,  the  debtor  is 
then  to  have  the  right  to  his  portion.  If  there  be  no  change  in 
his  effects  since  they  were  assigned,  there  will  be  no  necessity  for 
a  new  allotment,  though  a  second  for  the  same  things  can  do  no 
harm.  But  if  there  be  such  change  in  his  effects  or  family, 
another  allotment  is  indispensable  to  the  purposes  of  the  act. 
It  is  equally  plain  that  each  and  every  allotment  must  be  in  itself 
complete  in  designating  all  the  articles  allowed ;  since,  if  it  were 
not  so,  successive  allowances  might  enable  the  debtor  to  accumu- 
late a  fund  beyond  the  bounty  intended  in  the  act,  and  the  officer 
would  be  embarrassed  as  to  the  identity  and  value  of  the  things 
mentioned  in  the  different  allotments,  and  those  remaining  spe-  . 
cifically."» 

^  Vogelsong  t>.  Beltzhoover,  59  Pa.  St  57. 

>  Singleton  v.  Huff,  49  6a.  582. 

'  Dean  v.  King,  18  Ired.  24,  opinion  by  Huffin,  0.  J. 
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§  858.  Goods  set  apart  as  exempt,  and  afterwards  confiised 
with  other  Goods. — When  a  quantity  of  merchaadise  has  been 
set  apart  by  the  ordinary  to  a  debtor  as  exempt  from  his  debts, 
under  the  law  of  Georgia,  and  is  afterwards  confused  with  other 
merchandise  subsequently  purchased,  he  must,  in  order  to  with- 
hold from  the  process  of  creditors  the  articles  so  set  apart,  be 
able  to  identify  them  distinctly,  or  at  least  to  the  satisfaction  of 
a  jury.i 

§  859.  Eltect  of  Liimitation  as  to  Value.  —  A  statute  exempts 
from  levy  and  sale  in  the  hands  of  an  insolvent  debtor  one  horse, 
provided  the  value  does  not  exceed  $50.  **  Suppose  the  debtor 
has  but  one  horse,  the  value  of  which  exceeds  fifty  dollai's.  The 
animal  cannot  be  subdivided  and  the  debtor's  interest  in  it  set  of  by 
metes  and  bounds,  as  in  the  case  of  land."  The  court  will, 
therefore,  '*  put  such  an  interpretation  upon  the  law  as  will  caiTy 
out  the  wise  and  beneficent  purposes  of  its  authors,"  by  holding 
that  the  horse  may  be  sold  by  the  sheriff,  and  that  the  court  from 
which  the  execution  issued  may  order  that  $50  of  the  proceeds 
be  turned  over  to  the  inferior  court  which  has  charge  of  such 
persons,  to  be  reinvested  in  another  horse  for  the  use  and  bene- 
fit of  the  family  of  the  debtor.* 

ARTICLE  II.  —  In  Case  op  Garnishment  Proceedings. 

§  860.  Exemptions  where  Property  is  attached  by  Cramish- 
ment.  — In  the  absence  of  any  statutory  declaration  to  the  con- 
trary, statutes  of  exemption  apply  to  garnishment  proceedings, 
so  that  a  debtor  may  claim  his  exemption  where  money,  prop- 
erty, or  choses  in  action  have  been  attached  by  garnishment.' 
Likewise,  the  garnishee  may  claim  the  exemption  as  a  personal 
privilege  of  his  own.* 

§  861.  Duty  of  levying  Officer  in  such  Case.  —  Where  wages 
or  other  debt  due  the  defendant  in  execution  is  levied  upon  by 

1  Smith  V.  Tumley,  44  Ga.  248,  248. 

«  Moultrie  v.  Elrod,  23  Ghu  398.    See,  however,  J  846,  supra, 
>  Fanning  v.  First  National  Bank,  76  Bl.  68 ;  Strouse's  £xr.  v.  Becker,  88  Pa.  St 
190 ;  8.  c,  44  Pa.  St  206 ;  Bair  v,  Steinman,  62  Pa.  St  428. 
^  Swope  v.  Ross,  29  Ark.  870. 
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gamishmenty  iu  what  manner  must  the  debtor  proceed  in  order 
to  make  his  statutory  right  available  ?     And  what  is  the  duty  of 
the  levying  officer  in  such  a  case?     These  questions  received  a 
very  satisfactory  discussion  in  Missouri,  under  a  statute  which, 
after  exempting  certain  enumerated  articles,  allowed  the  debtor 
to  ''  select  and  hold,  exempt  from  execution,  any  other  property, 
real,  personal,  or  mixed,  or  debts  or  wages,  not  exceeding  in 
value  the  amount  of  three  hundred  dollars."  ^     After  enumerat- 
ing the  difficulties  attending  the  opposing  views  of  the  statute, 
the  court  expressed  the  following  conclusion:    **The  practical 
solution  of  these  difficulties  places  the  responsibility  where  the 
Legislature   evidently  intended   to   leave   it  —  with   the   officer 
holding  the  execution.     He  must  apprise  the  defendant  of  his 
rifi^hts.     He  must  vield  to  the  defendant's  selection,  and  release 
to  him  the  property  selected,  up  to  a  prescribed  limit  of  value. 
He  is  invested  with  authority  to  ascertain  the  value  by  appraise- 
ment, and  so  give  full  efficacy  to  the  law's  bounty.     He  must 
pay  over  to  the  defendant  his  share  out  of  the  proceeds  of  a  sale. 
In  short,  the  whole,  subject-matter  of  the  debtor's  protection 
seems  committed  to  that  officer,  and  none  other  is  designated  for 
any  step  in  the  process.    It  would  be  an  incredible  omission  from 
such  a  plenary  investiture  of  powers  and  duties  for  caiTying  out 
the  general  design  of  the  law  which  should  leave  him  helpless  in 
one  of  its  most  essential  elements.     We  hold  that  the  duty  of 
the  constable  in  the  present  case  was  to  allow,  to  the  extent  of 
his  authority,  the  exemption  to  which  the  debtor  was  entitled. 
This  he  could  have  done  in  either  of  several  ways.     If  satisfied 
that  the  claim  against  the  garnishee  was  for  an  amount  within 
the  debtor's  right,  he  could  make  return  of  the  facts  upon  the 
execution,  without  any  service  on  the  garnishee.     If  the  claim 
appeared  to  be  in  excess  of  the  right,  he  could*  make  a  like 
return  of  the  facts,  with  a  declaration  that  he  reserved  and  set 
over  to  the  defendant  so  much  of  the  garnishee's  indebtedness 
as  the  exemption  right  covered.     Such  a  return,  in  either  case, 
would  at  least  clear  his  responsibility."  * 


1  1  Wag.  Stat  604,  J  11. 

*  The  State  v.  Barada,  67  Mo.  567,  opinion  by  Lewis,  J. 
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§  862.  In  PennsylYanla,  Debtor  must  claim. — In  Pennsyl- 
vania, under  a  proceeding  called  **  attachment  execution,"  the 
defendant,  if  he  would  claim  his  exemption,  must  demand  it  of  the 
ofBcer  as  soon  as  the  process  is  served,  or  within  a  reasonable 
time  thereafter.  The  reason  why  he  is  held  to  promptness  of 
demand  is  that  the  costs  of  further  proceedings  may  be  saved. 
If  he  fail  to  make  prompt  demand,  a  subsequent  plea  of  his 
rights  will  not  avail  him.^  In  this  case  the  garnishee  answered 
January  25th  ;  judgment  was  rendered  against  him  February  4th ; 
the  debtor  claimed  the  moneys  garnished  as  exempt,  on  April 
20th.  It  was  held  that  the  claim  was  made  too  late.*  A  notice 
given  to  the  ofBcer  serving  the  writ  of  ganiishment,  or  attach- 
ment execution,  as  it  is  termed  in  £hat  state,  that  the  defendant 
claims  the  exemption  allowed  by  the  statute  from  the  money 
attached  by  virtue  of  the  writ,  was  admitted  to  be  a  sufficient 
claim  of  the  right.* 

§  863.   And  Cramishee  need  not  claim  for  Mm*  —  As    the 

ganiishee  cannot  plead  the  exemption  for  the  principal  defendant, 
since  that  is  a  matter  which  does  not  concern  him,  neither  will 
his  failure  to  appear  and  answer  as  garnishee  affect  the  right  of 
the  principal  defendant  to  his  exemption.*  The  garnishee  is 
bound  to  know  that  the  defendant  has  a  right  to  elect  to  retain 
his  exemption  out  of  the  debt,  and,  therefore,  that  his  default  may 
leave  him  liable  to  the  plaintiff  beyond  the  sum  allowed  to  be 
retained .  The  effect  of  such  a  default  is  an  admission  by  the 
garnishee  that  he  owes  the  defendant  a  sum  sufficient  to  discharge 
the  plaintiff's  debt,  over  and  above  the  exemption  of  $300.  The 
proper  judgment  in  such  a  case,  therefore,  is  that  the  plaintiff 
have  judgment  by  default  against  the  garnishee  for  wjvnt  of  an 
appearance,  ajid  that  the  plaintiff  have  execution  for  so  much  of 
the  debt  due  by  the  garnishee  to  the  principal  defendant  as  will 
satisfy  the  judgment  of  the  plaintiff  against  the  principal  defend- 
ant, with  interest  and  costs ;  that  if  the  garnishee,  on  demand 

1  Bair  v.  Steinman,  52  Pa.  St.  423;  Strouse's  Exr.  v.  Becker,  44  Pa.  St  206;  «.  c, 
88  Pa.  St.  190. 
'  Bair  v.  Steinman,  supra. 
»  Jones  V.  Tracy,  76  Pa.  St  417. 
*  Ibid, 
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by  the  sheriff,  refuse  or  neglect  to  pay  the  same,  then  the  same 
to  be  levied  of  his  proper  goods,  chattels,  and  lands,  in  the  same 
manner  as  if  it  were  his  own  proper  debt ;  and  that  the  garnishee 
be  thereupon  discharged,  as  against  the  principal  defendant,  for 
the  sum  so  attached  and  levied  of  the  debt  and  moneys  in  his 
hands,  to  the  extent^  and  so  far  only^  as  the  same  sum,  so  attached 
and  levied,  may  exceed  the  sum  of  fSOO;  without  prejudice  to 
the  right  of  the  principal  debtor,  to  recover  of  the  garnishee  the 
said  sum  of  $300,  or  any  less  sum  due  and  owing  by  such  gar- 
nishee to  him  at  the  time  of,  or  at  any  time  siuce,  the  service  of 
the  attachment.^ 

§  864.  But  Courts  not  agrreed  on  this  Point  —  Garnishment 
of  Wagres  in  another  State.  —  Other  cases,  however,  hold  that 
it  is  the  duty  of  the  garnishee,  where  the  principal  debtor  is  not 
personally  served  with  process,  in  answering,  to  disclose  the  fact 
that  the  moneys  attached  in  his  hands,  or  a  portion  of  them,  are 
exempt  to  the  principal  debtor,  if  he  knows  that  suchr  is  the  case  ; 
and  that,  if  he  does  not  do  this,  he  will  be  liable  to  pay  the  debt 
twice.'  These  cases  frequently  arise  in  case  of  a  railway  cor- 
poration which  operates  its  line  of  railway  through  several  states, 
in  each  of  which  it  is  liable  to  be  sued,  process  being  served  upon 
its  local  agents.  Now,  suppose  a  railway  company  has  its  prin- 
cipal office  in  Chicago,  but  operates  its  road  through  Iowa, 
Wisconsin,  and  Minnesota.  One  of  its  section-hands,  living  and 
working  on  a  section  of  its  road  at  Sheboygan,  in  the  state. of 
Wisconsin,  gets  indebted  to  a  grocer  doing  business  in  that  city 
for  necessary  food  for  his  family,  which  debt  he  is  unable  or 
unwilling  to  pay,  and  which  debt  the  grocer  cannot  collect  in 
Wisconsin,  because  there  is  a  statute  in  that  state  providing  that 
*'  the  earnings  of  all  married  persons,  or  persons  who  have  to 
provide  for  the  entire  support  of  a  family,  in  the  state  of  Wiscon- 
sin,  for  sixty  days  next  preceding  the  issuing  of  any  process, 
*     *     *     shall  be  exempt,'**  etc. ;  and,  as  the  railroad  company 

»  Jones  V.  Tracy,  75  Pa.  Stat.  417. 

«  Pierce  v,  Chicago  &  Northwestern  Ry.  Co.,  86  Wia.  2S8 ;  8.  c,  2  C.  L.  J.  877 ; 
Chicago  &  Alton  B.  R.  Co.  v.  Ragland  (MS.),  Supreme  Ct  HI.,  June  22,  1877,  6  C. 
L.  J.  169.    So  intimated  in  Winterfield  v,  Milwaukee  &  St.  Paul  Ry.  Co.,  29  Wis.  589. 

»  2  Taylor's  Stat  Wis.  1558,  {  40. 
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pays  its  hands  every  month,  the  debtor  never  has  sixty  days* 
wages  in  arrears.  The  grocer  therefore  sends  his  bill  to  a 
lawyer  in  Chicago,  in  the  state  of  Illinois,  who  sues  his  debtor 
there  by  foreign  attachment,  serving  a  gaiiiishment  upon  the 
treasurer  of  the  corporation.  The  treasurer  answers,  **  We  owe 
this  man  forty  dollars,  a  month's  wages  ;"  and  the  court  orders 
it  paid  into  its  registry,  which  being  done,  the  garnishee  is  dis- 
charged. When  the  paymaster's  car  goes  out  to  pay  the  em- 
ployees of  the  corporation  in  Wisconsin,  this  section-hand  learns 
for  the  first  time  that  his  month's  wages  have  been  attached  in 
Chicago,  and  paid  into  a  court  there,  for  the  benefit  of  his  cred- 
itor in  Sheboygan,  and  he  brings  suit  against  the  company  for 
them  in  a  court  in  Wisconsin.  Shall  the  corporation  be  obliged, 
by  compulsory  process,  to  pay  these  wages  twice  —  once  in  Illinois 
and  again  in  Wisconsin  ?  ^  Clearly  not,  unless  it  has  been  guilty 
of  fraud,  or  otherwise  violated  some  plain  duty  as  garnishee. 
The  premises  above  stated  are  substantially  those  of  Pierce  r. 
Chicago  &  Northwestern  Railway  Company,'  a  type  of  many  simi- 
lar casfes  ;  and  the  question  is.  What  is  the  garnishee's  duty  in  the 
premises?  Two  or  three  recent  cases  hold  that  he  must  notify  his 
creditor  of  the  garnishment  proceedings,  unless  the  latter  has  had 
personal  notice.*  But  even  this  must  be  regarded  as  a  novelty 
in  jurisprudence ;  for,  out  of  the  numerous  cases  in  which  the 
question  has  arisen,  there  is  to  be  found,  with  these  exceptions, 
no  suggestion  of  it. 

1  Upon  the  concluBiveness  of  compulsory  payments  under  the  judgments  and  de- 
crees of  foreign  tribunals,  in  garnishment  proceedings,  reference  is  made,  in  passings 
to  the  foUowing  cases :  McDaniel  v.  Hughes,  8  East,  876 ;  AUen  v,  Dundas,  8  Term 
Bep.  126 ;  Hull  v,  Blake,  18  Mass.  168 ;  Parker  e.  Danforth,  16  Mass.  803 ;  Meriam  *. 
Bundlett,  18  Pick.  616 ;  Barrow  v.  West,  28  Pick.  270 ;  Ocean  Ins.  Co.  v.  Portsmouth 
By.  Co.,  8  Mete.  422;  Warren  v,  Copelin,  4  Mete  694;  Wilkinson  v.  Hall,  6  Gray, 
668;  Lawrence  v.  Lane,  9  111.  864;  Holmes  v,  Bemsen,  4  Johns.  Ch.  466;  Embree  v. 
Hanna,  6  Johns.  101 ;  Holmes  o.  Bemsen,  20  Johns.  267 ;  Andrews  v.  Herriott,  4  Cow. 
621,  note;  Wheeler  v,  Baymond,  8  Cow.  816,  note;  Donovan  v.  Hunt,  7  Abb.  Pr.  29; 
Taylor  v.  Phelps,  1  Har.  &  Qt.  492 ;  Gunn  v.  Howell,  86  Ala.  144 ;  Mills  v.  Stewart,  12 
Ala.  90 ;  WaUace  i;.  McConnell,  18  Pet  186 ;  Gould  v.  Webb,  4  £1.  <fe  BL  988 ;  Noble 
V.  The  Thompson  Oil  Co.,  69  Pa.  St  409;  Moore  v.  Chicago,  Bock  Island  &  Pacific  R. 
B.  Co.,  48  Iowa,  886 ;  Baltimore  &  Ohio  B.  B.  Co.  v.  May,  26  Ohio  St  847 ;  Chevalier 
V.  Lynch,  Dougl.  162 ;  Sill  v.  Worswick,  1  H.  Bla.  669,  671, 688 ;  PhUips  o.  Hunter,  2 
H.  Bla.  408,  410 ;  Fisher  v.  Lane,  8  WiU.  297 ;  Brook  «.  Smith,  1  Salk.  280. 

«  86  Wis.  288;  2  0.  L.  J.  877. 

*  Pierce  v.  Chicago  &  Northwestern  By.  Co.,  aupra;  Moigaa  v.  Neville^  74  Pa.  St  62. 
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§  86«'>.  Contlnaed.  —  This  rule,  however,  presents  a  con- 
Teuient  escape  from  a  very  embarrassing  dilemma  into  which 
courts  are  frequently  drawn.  For**  here/'  in  the  language  of 
Kent,  C.  J.,^  **  are  conflicting  claims,^  which  each  have  a  strong 
foundation  in  justice.  The  creditor  ought  not  to  lose  his  debt 
when  he  has  had  no  opportunity  to  defend  himself;  and  a  debtor 
ought  not  to  pay  a  second  time  a  debt  which  he  has  been  obliged 
to  pay  once  under  process  of  a  competent  court.  But  the  case  of 
the  creditor  would  not  be  so  hopeless  as  that  of  the  debtor ;  for 
he  might  probably  resort  to  the  person  who  sued  out  the  attach- 
ment, and  call  upon  him  to  make  good  his  demand,  or  to  refund 
the  money,  which  the  law  might  well  presume  he  had  received 
for  the  use  of  the  creditors  of  the  garnishee.  This  was  the  prin- 
ciple of  the  decision  in  Philips  v.  Hunter.*''  Admitting  the  cases 
to  stand  in  equal  equity  (and  the  claim  of  the  debtor  fjo  protec- 
tion, who  has  been  obliged  to  pay  once,  must  be  admitted  to  be 
at  least  equal  in  equity),  the  interest  of  the  defendant  ought  to 
be  preferred."  The  superior  equity  of  the  defendant,  which  the 
just  mind  of  this  eminent  judge  perceived,  becomes  much  clearer 
when  the  garnishee  has  taken  the  slight  trouble  to  notify  his 
creditor  of  the  garnishment  of  the  funds  in  his  hands  under  a 
foreign  attachment. 

§  866.  Continued.  —  But  the  doctrine  of  the  courts  of  Illinois 
and  Wisconsin,  already  stated,  that  it  is  the  duty  of  the  gar- 
nishee to  apprise  the  court  in  his  answer  that  the  debtor  is  a  per- 
son entitled  to  claim  the  wages  as  exempt,  does  not  rest  on 
grounds  as  clear,  and  is  denied  by  equally  able  courts.'  First, 
the  rule  is  unreasonable,  because  it  charges  him  with  knowledge 
of  the  existence  of  a  statute  of  which  he  may  be  wholly  igno- 
rant ;  and  although  a  party  is  chargeable  with  knowledge  of  the 
law  so  far  as  to  conclude  his  own  rights,  yet  it  seems  intolerable 
that  he  should  be  obliged  to  inform  himself  of  the  law  merely  to 
enable  him  to  protect  gratuitously  the  rights  of  another  —  a  re- 

^  Embree  v.  Hanna,  5  Johns.  108. 
>  2  H.  Bla.  402. 

*  Moore  v.  Chicafifo,  Bock  Island  &  Pacific  R.  B.  Co.,  48  Iowa,  8S5;  «.  6.,  8  0.  L. 
J.  464;  Jones  v.  Tracy,  76  Pa.  Bt.  417;  Oonley  v.  Chilcote,  25  Ohio  St.  820. 
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quiremeut  that  would  put  him,  in  most  cases,  to  the  expense  of 
employing  counsel.  Secondly,  where  the  garnishee  is  an  exten- 
sive proprietor  he  cannot  in  fact  know,  in  many  cases,  whether 
his  employee,  sued  by  attachment,  is  the  head  of  a  family  or  not, 
or  whether,  in  the  language  of  the  Wisconsin  statute,  he  has  to 
"provide  for  the  entire  support  of  a  family."  This  must  es- 
pecially be  the  case  with  large  corporations  operating  railways, 
lines  of  steamboats,  and  the  like.  Thirdly,  the  garnishee  cannot 
know,  without  consulting  with  his  creditor,  whether  the  latter  de- 
sires to  chiim  the  exemption  or  not;  and,  surely,  no  one  will 
argue  that  in  those  states  where  it  is  held  that  the  debtor  cannot 
waive  the  benefit  of  the  exemption,  yet,  if  in  fact  he  does  elect  to 
waive  it,  a  disinterested  person  shall  be  held  obliged  to  claim  it 
for  him.  Certainly  this  conclusion  is  unavoidable  in  those  states 
where  the  rule  is  that  the  exemption  is  a  personal  privilege  of  the 
debtor,  to  be  asserted  or  not  by  him  as  he  may  choose.*  **  While 
the  exemptions  in  favor  of  debtors  are,"  said  Gilmore,  J.,  **  by 
statute  tendered  and  extended  to  all  alike  who  fall  within  its 
provisions,  yet  no  rule  is  better  settled  than  this :  that  these 
statutory  rights,  in  cases  where  the  exemption  depends  upon  se- 
lection or  demand,  as  in  cases  like  this,  may  be  waived  expressly, 
in  terms  or  impliedly,  by  failing  to  assert  the  right  or  make  the 
demand  at  the  proper  time,  and  the  right  cannot  be  negotiated  or 
transferred.  The  general  right  is  statutory ;  the  particular  right 
is  strictly  personal,  and  in  practice  becomes  simply  a  personal 
privilege,  to  be  assei*ted  or  not  at  the  will  of  the  person  in 
whose  favor  the  right  exists.*'  *  Accordingly,  it  was  held  that 
a  garnishee  who  had  paid  over  the  funds  in  his  hands  to  his 
creditor,  after  notice  of  garnishment,  could  not  protect  himself 
under  the  plea  that  they  were  by  law  exempt  to  his  creditor.* 

§  867.  Evasion  of  Exemption  Law  —  Garnishment  of  Wedges 
in  another  State  —  Remedy. — If,  then,  debtor  and  creditor  both 
reside  in  this  state,  where  the  wages  of  the  debtor  are  exempt  from 
attachment  or  execution,  and  the  creditor  resorts  —  as  under  the 

1  Supra,  I  820. 

s  Conlej  V.  Ohilcote,  26  Ohio  St  824. 

»  Ibid. 
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Constitution  of  the  United  States  he  may  * — to  the  attachment  law 
of  another  state,  in  order  to  reach  such  wages,  and  thus  succeeds 
in  defeating  the  exemption  laws  of  the  state  of  which  both  debtor 
and  creditor  are  resident,  hgis  the  debtor  no  remedy?  Certainly, 
no  relief  could  be  had  against  the  garnishee  alone  unless  he  has 
been  guilty  of  fraud  or  collusion,  or  of  some  failure  of  duty  towards 
his  creditor,  as  already  seen ;  and  no  relief  can  be  had  at  all  unless 
the  attaching  creditors  are  before  the  court.'  But  subsequently 
the  same  court  held  that  citizens  of  Ohio  might  be  enjoined  from 
prosecuting  suits  by  attachment  in  another  state,  against  a  citi- 
zen of  Ohio,  to  subject  to  payment  of  their  claims  the  earnings  of 
such  debtor,  which  by  the  laws  of  Ohio  are  exempt  from  being 
applied  in  payment  of  such  claims.'  But  this  remedy  must,  in 
many  cases,  prove  ineffective. 

1  XT.  S.  GoDst.,  art  4,  2  1 ;  Baltimore  A  Ohio  B.  B.  Co.  v.  Hay,  25  Ohio  St.  847; 
lioigan  V,  Neyillo,  74  Pa.  St  64. 
'  Baltimore  A  Ohio  B.  K  Co.  v.  May,  supra. 
•  Snook  0.  Snetser,  25  Ohio  St  516. 
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CHAPTER  XVI. 

OF  ACTIONS  TO  PROTECT  THE  DEBTOR'S  CHATTEL  EXEMFTIOlf* 

fiiiCTiOH  870-^78.  Who  may  sue— What  Title  neoeasary. 

874.  Form  of  Action — Trespass. 

876.  Trespass  does  not  lie  for  passive  Injuries 

876.  Action  to  recover  the  specific  OhatteL 

877.  Action,  against  whom  brought. 

878.  Liability  of  Sureties  of  levying  Officer. 

879.  The  Burden  of  Proof. 

880.  Averments  of  Plaintiff. 

881.  Declaration  under  Statute  giving  treble  Damages. 

882.  Continued — Election  of  Remedies. 

888.  Continued — Verdict  for  single  or  treble  Damagea* 

884.  Declaration  in  Replevin. 

886.  Exemption  a  Question  of  Fact 

886.  But  not  exclusively  so. 

887.  Evidence — Declarations. 

888.  Evidence  ~  Official  Character. 

889.  Value,  when  must  be  shown. 

890.  Proof  of  Value. 

891.  Measure  of  Damages. 

892.  Right  of  Set-off. 

898,  894.  Set-off  in  Actions  against  Creditor  for  seizing  exempt  Property. 

§  870.  Who  may  sue — Wliat  Title  neeessary.  —  The  exemp- 
tion of  certain  property  from  execution  by  force  of  a  statute  is  a 
personal  privilege y  which  the  owner  alone  can  claim.^  His  bailee 
or  agent  cannot  maintain  an  action  on  this  ground  for  property 
taken  in  execution  against  the  owner.*  So,  in  an  action  of  tres- 
pass by  an  officer  against  third  persons  for  taking  from  him  prop- 
erty levied  upon,  the  defendants  cannot  defend  by  showing  that 
the  property  was  exempt  from  execution  in  the  hands  of  the 
defendant  in  the  process  under  which  it  was  seized.'  So,  in  an 
action  by  the  purchaser  of  goods  sold  at  an  execution  sale  against 

1  Mickles  v,  Touslej,  1  Cow.  114;  Earl  v.  Camp,  16  Wend.  671;  Smith  «.  HiU,  22 
Barb.  669-60;  ante,  {  820. 

*  Mickles  v.  Tousley,  supra. 

*  Earl  V.  Camp,  supra* 
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one  (not  the  defendant  in  the  execution)  who  unlawfully  detains 
them  9  the  latter  cannot  defend  by  showing  that  the  goods  were 
exempt  in  the  hands  of  the  defendant  in  the  execution.^  So, 
where  a  constable  levied  on  exempt  property  and  a  sheriff  took 
it  away  from  him  under  a  writ  of  replevin,  the  constable  had  no 
interest  in  the  property  such  as  would  enable  him  to  maintain  an 
action  against  the  sheriff;'  since  the  right  of  an  officer  to  main- 
tain such  an  action  is  limited  to  the  necessity  of  relieving  himself 
from  obligations  to  one  or  the  other  of  the  parties  to  the  suit. ' 

§  871.    Continued.  —  *«In  an   action   of   trespass  for   taking 
personal  property,  the  plaintiff  is  bound  to  show  title  to  the 
property   taken,    or  a   rightful   possession.     In   showing   title, 
proof  that  he  was  in  possession,  claiming  title,  is  sufficient  jo^twa- 
facie  evidence  to  enable  him  to  maintain  the  action  ;  and  no  one 
but  the  true  owner,  or  one  connecting  himself   with  the  true 
owner  in  some  way,  is  at  liberty  to  impeach  his  title.*'     Aside 
from  the  protection  which  the  execution  affords  an   officer,  he 
stands  as  a  mere  stranger  and  intruder ;  and  when  he  is  sued  for 
levying  on  exempt  property,  he  can  neither  urge  a  defect  of  title 
nor  an  entire  absence  of  title  in  the  plaintiff  as  a  defense  to  the 
action.*     Stated  in  another  way,  suppose  that  A  sues  an  officer 
for  levying  on  his  horse,  exempt  from  execution.     The  officer 
answers  that  he  had  in  his  hands  an  execution  against  A,  under 
which  he  levied  on  the  horse  and  sold  it ;  that  the  horse  might 
have  l)een  exempt  from  execution  if  it  had  belonged  to  A,  but  it 
did  not  in  fact  belong  to  him  ;  it  belonged  to  B.     This  defense, 
it  is  held,  will  not  avail  him,  because  in  either  case  he  is  equally 
a  trespasser.     If  the  horse  belonged  to  A,  he  was  a  trespasser  in 
taking  it  because  it  was  exempt  from  execution  ;  if  it  belonged 
to  B,  he  was  a  trespasser  in  taking  it  because  the  execution  under 
which  he  took  it  ran  only  against  A.*    This  is  very  good  reason- 
ing as  far  as  it  goes ;  but  the  author  insists,  with  deference  to 

1  Smith  V.  HUl,  22  Barb.  659^^. 

>  Ck)nnaughton  v.  Sands,  82  Wis.  8S7. 

»  Main  v.  Bell,  27  Wis.  617. 

^  Hoyt  V.  Van  Alstyne,  16  Barb.  672.  See,  aa  supporting  this  doctrine,  Duncan  o. 
Spear,  11  Wend.  64,  and  note. 

*  This,  in  substance,  is  the  argument  used  by  Welles,  F.  J.,  in  Hoyt  v,  Yan  Alstyne, 
tupra, 
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ancient  authorities,^  that  it  does  not  at  all  suppoitthe  conclusion 
drawn  from  it,  namely,  that  A  may  rightfully  recover  damages 
for  the  conversion  of  a  chattel  belonging  to  B.  Suppose  he  has 
this  right,  and  recovei's  such  damages  ;  this  certainly  will  not  cut 
off  B,  the  real  owuer  of  the  chattel  wrongfully  taken,  from 
asserting  his  right,  and  recovering  Aw  damages.  And  thus  an 
ojSScer  who,  perhaps  in  the  honest  discharge  of  his  duties,  has 
committed  an  error,  is  harassed  by  ttoo  Uwsuits  and  subjected 
to  double  damages,  which  possibly  \i\s  sureties  are  afterwards 
called  upon  to  pay.  Such  a  doctrine  confuses  all  notions  of  the 
correct  administration  of  justice,  and  has  been  denied  by  respect- 
able authority. 

§  872.  Continiied.  —  Thus,  in  an  action  against  an  officer 
under  a  statute  of  Illinois  to  recover  three  times  the  value  of  an 
exempt  chattel  sold  on  execution,  it  was  held  that  the  plaintiff 
must  be  the  owner  of  the  property  sold,  and  that  the  officer  was 
not  estopped  by  his  return  upon  the  execution  from  denying  in 
such  an  action  that  the  chattel  did  not  belong  to  the  defendant 
in  the  execution.  **  It  is  insisted  upon  the  argument,'*  said  the 
court,  "  that  Cassell,  having  levied  upon  tfce  mare  as  the  property 
of  Williams,  is  estopped  from  subsequently  denying  that  fact. 
If  this  argument  be  correct,  then  he  would  have  been  liable  to 
Williams,  even  had  the  right  of  property  been  found  in  the 
claimant ;  and  in  all  cases  where  an  officer,  by  mistake,  levies 
upon  the  property  of  a  stranger,  he  will  become  twice  liable ; 
first,  to  the  owner,  whose  goods  he  wrongfully  seizes ;  and,  sec- 
ondly, to  the  defendant,  whose  goods  he  has  admitted  by  his 
return  that  he  seized,  though  he  never  took  thend.  Such,  surely, 
cannot  be  the  law."*     So,  where  a  debtor,  removing  from  the 

state,  had  placed  certain  household  furniture  in  the  hands  of 

* 

1  Strange,  505;  1  Modern,  3;  Bull.  N.  P.  83. 

»  CasscU  r.  Williams,  12  III.  387,  opinion  by  Trumbull,  J.  In  a  later  case  in  New 
York,  where  an  execution  debtor  brought  an  action  figainst  one  who  had  purchased  at 
the  sheriff's  sale  chattels  alleged  to  be  exempt,  it  was  said  by  Potter,  J. :  "  The  de- 
fendant, if  not  the  officer,  had  a  right  to  rely  upon  the  omission  of  the  plaintiff  to 
assert  her  claim.  He  was  not  bound  to  prove  title. in.her  brother,  Dr.  Frazer,  or  any 
one  else,  to  defeat  her  recovery.  It  was  for  her,  the  plaintiff,  to  prove  title  in  herself 
not  only,  but  to  prove  all  the  other  facts  necessary  to  establish  her  right  to  the  ex- 
emption." 
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another  to  hold  as  security  for  a  liability  which  the  latter  had 
assumed  for  him,  and,  the  goods  having  been  attached  in  the 
bands  of  such  bailee,  the  owner  brought  trover  for  them,  a  ver- 
dict for  the  plaintiff  was  set  aside,  because  it  had  not  been  shown 
that  the  liability  of  the  bailee  had  been  discharged,  or  that  he 
had  not  still  such  a  property  in  them  as  he  could  assert  against 
his  bailor.  Consequently,  the  owner  could  not  maintain  trover 
for  the  goods,  there  being  an  outstanding  poss.essiou  in  another, 
accompanied  with  a  special  property.^  If  the  debtor  sells  prop- 
erty which  has  been  levied  upon  in  his  hands,  and  for  which  he 
has  given  a  delivery  bond,  and  it  is  nevertheless  again  seized 
and  sold  under  the  execution,  an  action  for  its  recoveiy  must 
be  brought  by  the  vendee,  and  not  by  the  debtor  himself;^ 

§  873,    Conttnned — Assignee  in  Bankruptcy  —  Receiver. — 

The  right  of  action  which  a  bankrupt  has  against  an  officer  who 
has  sold  on  execution  property  which  has  been  set  apart  to  him 
by  his  assignee  in  bankruptcy,  under  the  bankrupt  law,'  does  not 
pass  to  his  assignee  in  bankruptcy,  but  may  be  asserted  by  the 
bankrupt  himself.*  Nor  does  such  a  right  of  action  pass  to  the 
receiver  of  an  insolvent  debtor,  because  it  is  a  right  of  action 
founded  upon  an  injury  to  property  which  does  not  pass  to  the 
receiver;*  nor  will  the  judgment  recovered  in  such  an  action 
pass  to  a  receiver,  although  appointed  after  the  recovery  of  it.* 

§  874.  Form  of  Action  —  Trespass.  —  In  those  states  where 
the  old  system  of  pleading  is  still  in  force,  if  personal  property, 
exempt  from  seizure  on  civil  process,  is  seized  and  sold  by  virtue 
of  an  execution  or  attachment,  an  action  of  trespass  is  the  proper 
remedy.^ 

>  Bourne  v.  Merritt,  22  Vt  429. 

'  Gregory  v.  Latcliem,  68  Ind.  458. 

'  In  this  case,  under  the  8d  section  of  the  Bankrupt  Act  of  1842. 

*  Williams  v.  Miller,  16  Conn.  144. 

B  Hudson  V.  Plets,  11  Paige,  181 ;  Andrews  v.  Bowan,  28  How.  Fr.  126. 

•  Andrews  v.  Rowan,  supra. 

^  Bonnel  v.  Dunn,  28  N.  J.  L.  163;  Dow  v.  Smith,  7  Yt  465;  Crocker  v.  Spencer, 
2  D.  Chip.  68 ;  LeaviU  v.  Metcalf,  2  Vt  842 ;  Kilbum  v.  Demming,  2  V t  404 ;  Spooner 
V.  Fletcher,  8  Vt  188 ;  Try  v,  Canfield,  4  Vt  9 ;  Haskill  u.  Andros,  4  Vt  609 ;  Hart 
V.  Hyde,  6  Vt  828;  Leavitt  v,  Holbrook,  6  Vt  405;  Cornelia  v.  Ellis,  11  Dl.  686; 
Pace  0.  Vaughan,  6  HI.  80 ;  Wymond  v.  Amsbury,  2  Col.  218. 
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§  875.    Trespass  does  not  lie  for  passive  Iii|iiries.  —  It  was 

ruled  in  The  Six  Carpentei*s'  Case^  <<  that  not  doing  cannot  make 
the  party  who  has  authority  or  license  by  law  a  trespasser  by  re- 
lation." In  Salmon  v,  Percival*  it  was  ruled  that  an  officer  is 
not  liable  in  trespass  for  refusing  sufficient  bail.  In  Smith  v. 
Egginton '  it  is  held  that  an  officer  having  a  defendant  in  custody 
for  contempt  is  not  liable  in  trespass  for  the  neglect  of  a  statu- 
tory duty  required  in  the  execution  of  the  process.  Following 
out  this  line  of  authority*  the  Court  of  Errors  and  Appeals  of 
New  Jersey  has  held  that  if  the  original  seizure  or  levy  made  by 
an  officer  is  not  a  trespass,  it  does  not  become  such  by  his  subse- 
quent nonfeasance ;  and,  hence,  if  the  levy  made  by  an  officer  was 
not  a  trespass,  he  was  not  liable  in  trespass  for  his  subseqtient 
failure  to  proceed  according  to  the  directions  of  the  statute  to 
have  the  property  appraised  and  the  debtor's  exemption  set  apart 
to  him.*  This  conclusion  will  provoke  a  smile  from  lawyers 
trained  to  practice  under  the  codes,  and  such  law  has  ceased  to 
be  an3rthing  more  than  history,  even  in  Westminster  Hall.  The 
practitioner  under  the  modern  system  will  naturally  make  such 
inquiries  as  these :  Suppose  the  officer,  having  lawfully  made 
the  levy,  had  not  only  failed  to  summon  appraisers,  but  had 
failed  to  sell  the  property,  and  h^d  failed  to  i-estore  it  to  the  de- 
fendant, and  had  failed  to  take  care  of  it,  but  had  allowed  it  to 
rot  and  become  worthless  —  would  the  defendant  be  without  rem- 
edy? The  answer  would  probably  be  that,  although  trespass 
would  not  lie,  case  would  ;  and,  hence,  the  only  danger  the  defend- 
ant suffers  under  such  a  state  of  the  law  is  that  his  lawyer  may 
wreck  his  case  by  mistaking  the  form  of  action. 

§  876.  Action  to  recover  the  specific  Chattel.  —  At  common 
law  the  owner  of  a  chattel  may,  by  the  action  of  replevin,  take 
it  from  the  possession  of  any  person  who  unlawfully  holds  it, 
unless  it  is  in  the  custody  of  the  law.  If  wrongfully  taken,  by 
virtue  of  legal  process,  the  remedy  is  by  an  action  of  trespass 
or  trover  against  the  officer ;  for  the  common  law  will  not  grant 

1  8  Coke,  290. 

«  Cro.  Car.  196. 

»  7  Ad.  &  E.  167. 

*  Bonnel  v,  Bunn,  29  N.  J.  L.  486  (rerening  Bonnel  v.  Duim,  2S  N.  J.  L.  166). 
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process  to  take  from  an  officer  goods  which  he  has  taken  by  legal 
process  already  issned.^  <  Many  states  have  statutes  providing  for 
a  trial  of  a  right  of  property  wrongfully  seized  under  civil  proc- 
ess. These  statutes  resemble  the  action  of  replevin.  They  are 
held  applicable  only  in  case  where  the  property  levied  upon  is 
claimed  by  a  stranger  to  the  execution.  They  cannot  be  invoked 
by  the  owner  of  the  property  claiming  it  as  exempt.*  The  Code 
of  Iowa  has  so  far  altered  the  common  law  that  a  person  entitled  ' 
to  the  present  possession  of  personal  property  wrongfully  de- 
tained from  him,  on  making  oath  that  the  property  was  not  taken 
from  him  by  any  legal  process,  or,  if  so  taken,  that  it  was  exempt 
from  seizure  by  such  process,  may  have  the  possession  restored 
to  him.'  The  exemption  contemplated  by  this  section  of  the 
former  Code  of  that  state  extended  only  to  the  ai*ticles  enumer- 
ated in  sections  1898  and  1899  of  the  same  instrument,  and  was 
intended  for  the  benefit  of  the  particular  parties  therein  indicated. 
The  articles  so  exempted  could  not  be  taken  in  execution  ;  but,  if 
so  taken,  their  possession  might  be  recovered  in  replevin  by  the 
defendant  in  the  execution.*  But  the  right  to  maintain  replevin 
did  not  extend  to  a  case  where  intoxicating  liquors  were  seized 
under  a  search-warrant  issued  under  the  provisions  of  an  act  for 
the  suppression  of  intemperance.* 

§  877.  Action^  against  whom  brought.  —  Trespass  may  be 
brought  either  against  the  plaintiff  in  the  execution  or  attach- 
ment^ or  against  the  officer  who  seized  the  goods  under  the 
process.^  A  sale  of  property  exempt  by  law  from  execution  has 
no  effect  whatever  to  divest  the  owner  of  his  title  and  vest  title 
in  the  purchaser,  and  the  owner  may  maintain  an  action  against 
the  purchaser  for  the  conversion  of  such  property.  The  levy  on 
such  property  has  no  more  effect  to  change  title  than  a  levy  on 
the  property  of  a  third  person  would  have.® 

*  Gromwell  v.  Owings,  7  Ear.  &  J.  65 ;  Ilsley  v,  Stubbs,  5  Haas.  2S0. 
s  Prewit  v.  Walker,  7  J.  J.  Marsh.  882 ;  Swope  v.  Ross,  29  Ark.  87L 

*  Code  Iowa  1851,  {  1995. 

*  Funk  9.  Israel,  5  Iowa,  450. 
»  Ibid. 

*  Bonnel  v.  Dunn,  29  K.  J.  L.  485. 

f  Ibid.,  28  N.  J.  L.  158;  Dow  v.  Smith,  7  Yt.  465;  ComelU  v.  EUis,  11  Bl.  585| 
Face  V.  Vaughan,  6  BL  80. 
s  Willianu  v.  MiUer,  16  Conn.  144. 
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§  878.  liiability  of  Sureties  of  levying  Officer.  —  The  sure- 
ties in  the  bond  of  a  sheriff  or  constable,  conditioned  that  their 
principal  will  faithfully  perform  the  duties  of  his  office,  are  liable 
for  a  trespass  committed  by  him  in  levying  upon  and  selling  prop- 
erty which  is  exempt  by  law  from  execution.*  And  so  are  they 
in  a  bond  conditioned  that  their  principal  shall  faithfully  execute 
process,  pay  over  moneys,  etc.,  "and  in  all  other  things  shall 
truly  and  faithfully  execute  and  perform  the  said  office  of  sheriff 
according  to  law;^  the  principle  being  **that,  for  every  illegal 
abuse  of  the  process  of  law,  the  person  injured,  whether  party  to 
the  process  or  a  stranger,  is  at  liberty  to  sue  the  sheriff,  and  may 
sustain  an  action  upon  the  bond  against  him  and  his  sureties."* 

§  879.  The  Burden  of  Proof  is  upon  the  person  claiming  an 
exemption  to  show  that  he  belongs  to  the  class  of  persons  desig- 
nated in  the  statute  as  entitled  to  claim  the  privilege.*  The  law 
will  not  presume,  in  the  absence  of  evidence,  that  the  debtor  did 
not  retain  sufficient  property  to  make  up  the  amount  which  he 
was  entitled  to  hold  as  exempt.*  But,  while  the  burden,  in  an 
action  against  a  levying  officer,  is  upon  the  plaintiff  to  show 
affirmatively  that  the  articles  levied  upon  and  sold  were  necessary, 
it  is  not  required  that  he  should  employ  the  word  fiecessaty  in 
his  evidence ;  it^s  sufficient  if  he  show  facts  which  prove,  or  tend 
to  prove,  this  necessity  to  the  jury  or  to  the  court.*  So,  the 
debtor  must  show  that  the  goods  seized  were  such  as  those  men- 
tioned in  the  statute,  that  they  were  kept  for  the  use  of  his 
family  ;  or,  if  of  kinds  not  specifically  enumerated,  but  such  as 
the  statute  permitted  him  to  select,  he  must  show  that  they  did 
not  exceed  the  value  limited  by  the  statute^ —  in  other  words, 

1  The  State  v,  Moore,  19  Mo.  869;  The  State  o.  Farmer,  21  Mo.  160. 

«  Stat.  Ky.  December  19,  1796;  1  Litt  (Ky.)  680;  2  Bev.  Stat.  Ky.  1884,  p.  1465. 

'  The  Commonwealth  v.  Stockton,  6  Mon.  192. 

*  Calhoun  r.  Knight,  10  Cal.  898;  Brown  v.  Davis,  9  Han,  48;  Dain«  v.  Prosaer,  82 
Barb.  290 ;  Twinam  v.  Swart,  4  Lans.  264 ;  Tuttle  «.  Buck,  41  Barb.  417 ;  GrifBn  v. 
Sutherland,  14  Barb.  456;  Camrick  v.  Myers,  14  Barb.  9;  Smith  «.  Blade,  67  Barb. 
640;  Van  Sickler  w.  Jacobs,  14  Johns.  484:  Bourne  v.  Merritt,  22  Vt  481;  Wolfen- 
barger  v.  Standifer,  8  Sneed,  659 ;  Pollard  v.  Thomason,  6  Humph.  66 ;  Prewit  «. 
Walker,  7  J.  J.  Marsh.  882 ;  Wymond  v.  Amsbury,  2  CoL  218. 

,  *  Tuttle  V.  Buck,,  mpra. 

*  Smith  V,  Slade,  supra;  Griffin  v.  Sutherland,  supra, 
f  Wymond  v,  Amsbury,  sujyra, 
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he  must,  by  affirmative  proof,  bring  himself  clearly  within  the 
statute. 

§  880.  Averments  of  Plaintiff. — In  an  action  against  an 
officer  for  levying  upon  and  selling  exempt  property  it  is  neces- 
sary for  the  plaintiff  to  aver  that  he  is  the  head  of  a  family; 
he  will  not  be  permitted  to  prove  it,  unless  he  has  averred 
it.^  In  Tennessee  he  must  also  negative  the  possession  of 
other  property  such  as  the  statute  designates  as  exempt,^  but 
not  in  New  York,*  Indiana,*  or  Illinois.*  In  an  early  case  the 
plaintiff  sued  in  trespass  for  taking  his  horse.  The  defendant 
pleaded  that  he,  as  constable,  levied  a  fieri  facias  on  the  horse, 
etc.  The  plaintiff  replied  that  he  was  a  boiia-fide  housekeeper,  etc. , 
and  that  the  horse  was  his  only  work-beast  not  previously  levied 
on  by  execution.  This  replication  was  held  bad ;  for  it  showed 
that  the  plaintiff  had  other  horses  at  the  time  which  may  have 
been  his  property,  though  they  had  been  levied  on.*  Accuracy 
in  describing  the  chattel  seized  seems  not  to  be  required.  Thus, 
under  a  statute  exempting  "a  farm-horse,"  a  declaration  de- 
scribing the  animal  as  a  certain  bav  stud-horse  was  good.'  And 
it  was  held  proper  to  tell  a  jury  that  they  might  infer,  without 
positive  evidence,  that  a  horse  levied  on  and  sold  was  a  "  plow- 
horse."  * 

§  881.    Declaration  under  Statute  giving  treble  Damages. — 

A  statute  of  Illinois  provided  that  an  officer  seizing  and  selling 
exempt  property  *'  shall  be  liable  to  the  party  injured  for  three 
times  the  value  thereof,  to  be  recovered  in  an  action  of  trespass, 
with  costs."  •    The  treble  value  of  the  property  here  given  is  in 

*  PoUard  v.  Thomason,  5  Humph.  66 ;  Wolfenbarger  v.  Standifer,  3  Sneed,  661.    A 
replication  wanting  the  like  ayerment  is  bad.    Prewit  v.  Walker,  7  J.  J.  Marsh.  882^ 

*  Wolfenbarger  u.  Standifer,  supra. 

*  Smith  V.  Slade,  67  Barb.  640;  Wheeler  v.  Cropsey,  6  How.  Pr.  288;  Wilcox  v. 
Hawley,  81  N.  Y.  668. 

*  Austin  V.  Swank,  9  Indl  109. 

*  Amend  v.  Murphy,  69  HI.  887. 

'  Faulkner  v.  Bradley,  2  Dana,  141. 
^  Tipton  V.  Pickens,  1  Swan,  26. 

*  Matthews  v.  Bedwine,  26  Miss.  99. 

*  HI.  Act  January  17, 1826.    Double  damages  are  now  given.    Bev.  Stat  1877,  p. 
486,  i  17. 
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the  nature  of  a  penalty ,  and  the  party  seeking  to  recover  it  must 
declare  as  for  a  penalty.  The  rule  that,  in  an  action  founded  on 
a  statute,  the  declaration  must  show^  clearly  that  the  csise  comes 
within  the  statute  is  applicable  here.  The  plaintiff  must  declare 
specifically  on  the  statute.  A  common  declaration  in  trespass 
does  not  notify  the  defendant  that  the  penalty  given  by  the 
statute  is  sought  to  be  recovered,  and  is,  hence,  bad.^ 

§  882.  Continned  —  Election  of  Remedies.  —  The  injured 
party  may  waive  the  penalty  and  bring  an  ordinary  action  of  tres- 
pass for  the  value  of  the  property.'  If  some  of  the  counts  claim 
the  statutory  penalty,  and  others  the  actual  value  merely,  the 
plaintiff  may  elect  at  the  trial  whether  to  proceed  for  simple 
damages  or  for  the  penalty.' 

§  883.    Continiied  — ^Verdict  for  single  or  treble  Damagres.  — 

In  an  action  under  such  a  statute  the  jury  may  return  single 
damages  or  treble  damages.  If  the  jury  return  single  damages, 
a  judgment  for  three  times  the  amount  returned  may  be  entered.* 
But  where,  under  the  terms  of  a  statute  giving  treble  damages, 
the  damages  may  be  either  single  or  treble,  according  to  the 
circumstances  of  the  case,  the  jury  must  find  the  facts  which 
will  warrant  the  court  in  trebling  the  damages.*  If  the  declara- 
tion contains  two  counts,  one  under  the  statute  and  one  at  com- 
mon law,  and  the  verdict  does  not  specify  that  treble  damages 
were  found,  it  seems  that  it  will  be  presumed  to  be  for  single 
damages  only,  and  that  the  court  will  treble  the  damages.*  The 
reason  is  said  to  be  that  the  jury  can  lawfully  give  only  single 
damages.^  But  this  presumption  will  not  apply  where  the  jury 
are  expressly  told  by  the  court  that  they  may  give  treble  dam- 

*  Pace  t>.Vaughan,  6  Dl.  80. 

s  Ibid.;  Cornelia  v.  Ellis,  11  111.  685;  Amend  v.  Murphy,  69  HI.  887. 

*  Amend  v.  Murphy,  supra, 

*•  Wymond  v.  Amsbury,  2  Col.  213;  Beekman  v.  Chalmers,  1  Cow.  6S4;  War- 
ren V.  Doolittle,  6  Cow.  684;  Newcomh  v.  Butterfield,  8  Johns.  842;  Cooper  o. 
Maupin,  6  Mo.  684;  Lowe  v.  Harrison,  8  Mo.  860;  Brewster  v.  Link,  28  Mo.  147; 
Walther  t>.  Warner,  26  Mo.  148. 

^  Newcomb  v.  Butterfleld,  supm, 

*  Cooper  V.  Maupin,  supra  f  Brewster  v.  Link,  supra, 

*  Brewster  v.  Link,  suprxu 
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ages.^  But  it  has  been  held  that,  where  such  instructions  are 
given,  and  the  verdict  is  general,  it  will  not  be  trebled  by  the 
court,  since  the  court  cannot,  in  such  a  case,  know  whether  the 
verdict  was  upon  the  common-law  or  the  statutory  counts,  and  it 
will  not  look  into  the  evidence  to  ascei'tain  this  fact.^ 

§  884.  Declaration  In  Replevin.  —  Under  a  statute  of  Michi- 
gan relating  to  the  action  of  replevin,  <<  it  shall  be  sufficient  for  the 
plaintiff  in  his  declaration,  whether  the  original  taking  was  law- 
ful or  otherwise,  to  allege  with  requisite  certainty  of  time,  place, 
and  value  that  the  defendant  received  the  property  to  be  deliv- 
ered to  the  plaintiff  when  thereunto  afterwards  requested,  and 
that  the  defendant,  although  requested  so  to  do,  has  not  delivered 
the  same  to  the  plaintiff,  but  hath  unlawfully  detained  the  same, 
to  the  damage  of  the  plaintiff  in  such  sum  as  he  may  specify." ' 
Under  this  statute  it  is  held  not  necessary,  in  order  to  let  in 
testimony  that  the  property  sued  for,  seized  under  execution, 
was  exempt  from  execution,  that  the  declaration  should  specify 
that  fact ;  it  is  sufficient  to  follow  the  statute.* 

§  885.  Exemption  a  Question  of  Fact.  —  ''The  question  is 
one  of  fact,  in  respect  to  each  and  every  article  of  property 
claimed  as  exempt,  to  show  that  it  is  exempt."*  Thus,  there  is  a 
class  of  statutes  — of  which  we  shall  speak  in  detail  —  which  ex- 
empt from  execution,  in  various  language,  such  articles  of  food 
for  man  and  beast  as  may  be  necessary,  or  necessary  for  family 
use,  or  necessary  for  upholding  life,  or  necessary  for  a  given  period 
of  time.  In  an  action  against  an  officer  for  levying  upon  articles 
claimed  as  exempt  under  such  a  statute,  the  question  whether 
the  articles  were  necessary  is  a  question  of  fact  for  the  juiy.* 
Therefore,  where  a  jury  found  that  a  clock  was  necessary  to  the 

»  Brewster  v.  Link,  28  Mo.  147. 

«  Wymond  v.  Amsbury,  2  Col.  217. 

s  2  Comp.  Laws.  Mich.,  ed.  1857,  J  5028. 

*  Elliott  V.  Whitmore,  5  Mich.  582. 

>  Dains  v.  Prosser,  82  Barb.  291,  per  E.  D.  Smith,  J. ;  Van  SicUer  v.  Jacobs, 
14  Johns.  484;  Atkinson  v.  Oatcher,  28  Ark.  108;   Shaw  v.  Davis,  56  Barb.  890^ 

899. 

*  Atkinson  v.  Gratcher,    supra ;    Shaw  v.  Davis,    mtpra ;   Van  Siokler  v.  Jacobs, 
9upra;  WiUson  v.  Ellis,  1  Denio,  462;  Patten  v.  Smith,  4  Ck>mi.  454. 
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debtor,  it  was  held  error  to  disturb  the  verdict  ota  certiorari} 
So,  under  a  statute  exempting  certain  chattels  in  kind,  and 
giving  the  debtor  the  right  to  select  others  to  the  value  of  $60, 
•*  suited  to  his  or  her  condition  or  occupation  in  life,"  whether 
a  given  chattel  is  or  is  not  suited  to  the  debtor's  condition  in  life 
is  a  question  for  a  jury.*  In  a  late  case  in  the  Supreme  Court  of 
New  York  it  is  said  by  Barnard,  P.  J.,  that  whether  a  fisherman's 
net  and  boat  were  "  tools,"  within  the  meaning  of  a  statute,  was 
a  question  of  fact  for  the  jury  ; '  but  the  remitting  of  the  inter- 
pretation of  a  statute  to  a  jury  is  too  clearly  erroneous  to  need 
discussion.  Whether  the  instruments  in  question  were  the  means 
by  which  the  debtor  gained  his  livelihood  was,  no  doubt,  a  ques- 
tion for  the  jury ;  and  this  is  probably  what  the  judge  meant  to 
say,  for  in  the  next  sentence  he  proceeds  to  determine  the  ques- 
tion as  a  matter  of  law. 

§  886.  But  not  exclusively  so. — But  it  is  not  to  be  under- 
stood from  the  foregoing  that  the  question  whether  a  given  article 
is  exempt  under  a  particular  statute  is  one  which,  in  all  cases, 
belongs  to  a  jury.  "  Whether  the  oflSlcer  must  find  the  execution 
debtor  andallow  him  to  make  his  selection  from  exempt  property 
before  he  makes  his  levy,  on  pain  of  subjecting  himself  to  an 
action  of  trespass  for  levying  upon  exempt  property,  is  purely  a 
question  of  law.  The  rule  settling  these  conflicting  rights  be- 
tween the  officer  and  execution  debtor  must  be  prescribed  and 
settled  by  the  courts."*  In  Arkansas  it  has  been  held  error  to 
impanel  a  jury  to  try  the  issue  whether  property  claimed  by  a 
garnishee  as  exempt  to  him  was  so  or  not.*  Although  "  the 
question  whether  an  article  attached  is  a  necessity  or  a  luxury 
may,  under  some  circumstances,  be  a  question  for  the  jury, 
depending  upon  the  situation  of  the  debtor  and  the  character  and 
uses,  and  perhaps  the  cost,  of  the  article,"  yet,  in  reference  to 
trinkets  like  a  breast-pin,  it  is  said  that  "  the  court  may  be  under- 
stood to  know  so  much  of  their  nature  and  purposes  <is  to  be  at 

»  WiUaon  v.  Ellis,  1  Denio,  462. 

«  Cornelia  v.  EUU,  11  HI.  584. 

»  Sammis  v.  Smith,  1  N.  Y.  Sup.  Ct  444 

*  Seaman  v.  Luce,  28  Barb.  251. 

»  Swope  V.  Rosa,  29  Ark.  870. 
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liberty  to  determine,  without  the  intervention  of  a  jury,  that 
under  no  circumstances  can  they  be  held  to  be  requisite  for  the 
comfort  and  convenience  of  the  wearers,  so  as  to  render  them 
necessary  within  the  meaning  of  the  statute."*  **If  it  were  a 
question  whether  a  particular  aiticle  of  furniture  attached  were 
necessary  under  particular  circumstances,  or  an  article  merely  of 
luxuiy,  it  might  properly  go  to  a  jury  to  ascertain  its  character 
and  cost,  with  a  view  to  enable  the  court  to  decide  whether 
*  necessary '  or  not."  * 

§  887.  Evidence  —  Declarations.  —  Where,  in  an  action 
agiiinst  an  officer  for  levying  upon  property  alleged  to  have 
been  exempted,  the  levy  having  been  made  while  the  plaintiff  was 
absent  from  home,  and  it  became  a  question  whether  or  not,  at 
the  time  of  the  levy,  he  was  a  resident  householder,  the  declara- 
tions of  the  plaintiff  at  the  time  he  left  home,  as  to  his  intention 
in  leaving,  were  held  admissible  as  a  pait  of  the  res  gestce.^ 

§  888.  Evidence  —  Official  Character.  —  In  trespass  for  sell- 
ing exempt  property  it  is  not  necessary  to  prove  the  official 
character  of  the  officer  who  issued  the  writs,  nor  that  of  the  de- 
fendant, the  officer  who  executed  them.* 

§  889.  Yalncy  when  mnst  be  shown.  —  Where  a  statute 
exempts  from  execution  a  collection  of  chattels  of  a  given  value, 
in  an  action  against  a  constable  for  seizing  such  chattels  it  is 
incumbent  on  the  debtor  to  show  that  the  whole  collection  did 
not  exceed  the  statutory  value.  Thus,  a  statute  of  New  York 
exempted  a  team  of  the  value  of  $250;  a  ''team"  within  the 
meaning  of  this  statute  is  held  to  consist  of  one  or  two  horses 
with  their  harness,  and  the  vehicle  to  which  they  are  customarily 
attached  for  use.*  Therefore,  where  a  debtor  brought  an  action 
against  a  constable  for  levying  upon  his  wagon,  claiming  it  as 

*  Towns  V.  Pratt,  83  N.  H.  849,  opinion  by  Sawyer,  J. 
'  Davlin  v.  Stone,  4  Gush.  861,  per  Shaw,  0.  J. 

*  Austin  V,  Swank,  9  Ind.  109 ;  ante  {  269  et  acq, 

*  Wymond  v.  Amsbury,  2  Col.  218. 

*  Hutchinson  v.  Charaberlin,  UN.  Y.Leg.  Obs.  248;  Wheeler  v.  Cropaey,  5  How. 
Pr.  288;  Eastman  v.  Caswell,  8  How.  Pr.  76;  Bains  v.  Prosser,  82  Barb.  290.  And 
see  Lockwood  v.  Younglove,  27  Barb.  605. 
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a  part  of  his  ^^team/'  he  was  bound  to  show  that  this  team, 
collectively,  did  not  exceed  the  value  of  $250.^ 

$  890.  Proof  of  Value.  —  The  testimony  of  witnesses  as  to 
what  they  would  be  willing  to  give  for  a  chattel  is  very  incon- 
clusive evidence  of  its  value.  A  public  sale  at  auction  ordinarily 
furnishes  satisfactory,  though  not  conclusive,  proof  of  the  value 
of  the  thing  sold.* 

§  891.  Measure  of  Damagres. — As  to  the  measure  of  dam- 
ages in  an  action  against  an  officer  for  wrongfully  seizing  and 
selling  exempt  chattels,  or  in  an  action  against  one  who  has 
purchased  them  at  an  execution  sale,  the  practitioner  will  refer  to 
the  rules  which  obtain  in  other  cases  of  the  wrongful  conversion 
of  personal  property.  The  general  rule  seems  to  be,  where  the 
judgment  is  de  retornOy  that  the  measure  of  damages  is  *<  interest 
upon  the  value  of  the  goods  when  taken  from  the  time  of  the 
taking  to  the  day  of  assessing  damages ;"  and,  where  the  judg- 
ment is  quod  recuperet y  the  plaintiff  recovers  *•  the  current  market 
value  of  the  property  at  the  time  of  the  conversion,'*  with  like 
interest.  These  rules  seem  equally  applicable  to  trover,  tres- 
pass, de  bonis  asporlatiSy  replevin,  and  the  statutory  action  given 
by  the  codes.  Extreme  cases  of  force  or  fraud  will,  in  the 
proper  form  of  action,  authorize  exemplayy  damages.*  But 
there  is  so  much  confusion  in  the  books  about  the  whole  sub- 
ject that  a  discussion  of  it  will  not  be  attempted  here. 

5  892.  Bigrbt  of  Bet-off.  —  In  North  Carolina,  A  recovered 
judgment  against  B  for  $193.  B  subsequently  obtained  a  judg- 
ment against  A  for  $60,  upon  a  cause  of  action  existing  at  the 
time  of  A's  judgment,  but  which  was  not  pleaded  as  a  counter- 
claim. A  motion  was  made  by  B,  in  the  Superior  Court,  in 
which  both  judgments  were  docketed,  to  allow  his  judgment 
against  A  to  be  credited  on  A's  judgment  against  him.  It  ap- 
peared that  A  did  not  own  the  amount  of  personal  property 
exempt  by  the  statute,  exclusive  of  the  judgment  against  B.     B's 

1  Dains  v.  Prosser,  82  Barb.  290,  opinion  by  E.  D.  Smith,  X 

«  Waldo  V.  Gray,  14  HI.  184. 

*  Twinam  v.  Swart»  4  Lam.  268,  and  cbmi  dted. 
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motion  was  therefore  denied,  on  the  ground  that  the  proceeding 
sought  to  be  invoked  was  **  final  process,"  within  the  meaning 
of  the  constitutional  provision  exempting  a  certain  amount  of 
personal  property  from  final  process.  The  court  said:  "If 
plaintiff  had  issued  an  execution  against  the  defendant  upon  his 
V  judgment,  it  is  clear  that  she  would  have  been  entitled  to  her 
personal  property  exemption  against  it.  Her  jtidgment  against 
the  plaintiff  was  personal  property,  and,  if  it  was  required  to  make 
up  the  amount  to  which  she  was  entitled  under  the  Constitution, 
it  would  have  been  the  duty  of  the  officer  having  the  execu- 
tion to  allot  it  to  her.*  The  plaintiff  can  be  in  no  better  sitr.ation, 
and  the  defendant  in  no  worse,  by  this  short-hand  way  of  getting 
the  benefits  of  an  execution  without  its  burdens.  To  give  effect 
to  such  motions  as  this  would  be,  in  many  cases,  to  deny  this 
benign  provision  of  the  Constitution.*'  * 

§  893.  Set-off  in  Actions  against  Creditor  for  seizing  ex- 
empt Property.  —  Suppose  my  creditor,  having  a  large  judgment 
against  me,  levies  on  my  property  exempt  from  execution  and 
sells  it,  and  I  recover  a  judgment  against  him  for  its  value  —  will 
the  creditor  be  entitled  to  have  set  off  against  this  judgment  the  un- 
satisfied portion  of  his  judgment?  A  negative  answer  to  this  ques- 
tion seems  unavoidable,  (1)  because  a  judgment  for  the  money 
value  of  an  exempt  chattel  wrongfully  taken  in  execution  repre- 
sents the  chattel  itself,  and  is  itself  exempt,^  just  as  the  insurance 
money  paid  me  for  my  house,  which  has  burned  down,  passes 
into  my  hands  with  the  same  quality  of  exemption  attached  to  it 
which  attached  to  the  house  while  it  stood ;  *  and  (2)  because  such 
rule  would  operate,  in  many  cases,  to  deny  me  an  adequate 
remedy  for  the  protection  of  my  exemption.  I  could  not  have 
recovered  the  specific  chattels  from  the  levying  officer,  for  in  his 
hands  they  were  in  custodta  legis.^  I  could  not  have  successfully 
'  replevied  them   after  the   sale,   for  they  may  have  been  sold 


1  See  Battle's  Bey.,  ch.  65,  2  12. 
s  Gurlee  v,  Thomas,  74  N.  0. 64. 
•  Ante,  i%  748,  749. 
«  Ante,  i  760. 
ft  Supra^  i  876. 
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to  several  different  persons,  necessitating  several  different  suits ; 
or  my  poverty  may  have  disabled  me  from  giving  the  statutory 
bond  required  to  maintain  an  action  of  replevin.  Besides,  such 
an  action  or  actions,  if  brought,  might  have  proven  unsuccessful 
by  reason  of  the  purchaser  concealing,  selling,  removing,  wast- 
ing, or  consuming  the  property  before  I  could  get  service  of  my 
writ.  It  is  thus  seen  that  my  only  substantial  remedy  is  an 
action  for  the  value  of  the  exempt  chattels  wrongfully  taken  from 
me,  and  that,  if  my  creditor  can  deprive  me  of  this  remedy  by 
setting  off*  any  judgment  against  me  which  he  may  have  unsatis- 
fied, I  am  lefb  substantially  without  remedy.  But  there  is  one 
case  holding  that  this  may  be  done.^  It  starts  out  with  the 
erroneous  premise  that  exemption  laws  are  to  be  strictly  con- 
strued—  a  doctrine  contradicted  by  nearly  every  case  in  this 
book.  It  proceeds  upon  the  theory  that  the  privilege  attaching 
to  the  chattels  seized  was  merged  in  the  judgment,  so  that  this 
judgment  stood  on  an  equal  footing  with  the  judgment  of  the 
wrong-doer ;  and  it  reaches  a  result  which  is  practically  equivalent 
to  the  suppression  of  a  statute  which  the  Legislature  was  en- 
joined by  the  Constitution  of  the  state  to  enact. 

§  894.  Continued.  —  The  doctrine  underlying  this  case  was 
declared  in  a  case  decided  by  one  of  the  departments  of  the 
Supreme  Court  of  New  York,  in  1856.  A  statute  of  that  state 
provides  that,  "  after  the  issuing  of  execution  against  property, 
any  person  indebted  to  the  judgment-debtor  may  pay  to  the 
sheriff  the  amount  of  his  debt,  or  so  much  thereof  as  shall  he 
necessary  to  satisfy  the  execution ;  and  the  sheriff's  receipt  shall 
be  a  sufficient  discharge  for  the  amount  so  paid."  ^  Under  this 
statute  it  was  held  that  if  A  sues  B  for  seizing  and  selling  his 
exempt  chattel,  and  obtains  a  judgment  against  him,  this  judg- 
ment becomes  a  debt^  which  B  may  pay  to  an  officer  who  has  in 
his  hands  another  execution  against  A.*  The  reasoning  of  the 
court  is  the  same  as  that  of  the  Minnesota  court  in  the  preceding 
case :   The  debtor  may  protect  himself  from  this  consequence  by 

^  Temple  v.  Scott,  8  Minn.  419,  opinion  by  Flandrao,  J.,  Emmett,  0.  J.,  dissenting. 

«  CJode  Proc.  N.  T.,  {  293. 

*  Hallory  v.  Norton,  21  Barb.  424,  487. 
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bringing  replevin  for  the  exempt  chattel,  instead  of  an  action  for 
its  value.  But  I  have  already  shown  the  inadequacy  of  this 
remedy,  and  the  consequent  fallacy  of  this  reasoning.  It  was 
perceived  by  the  Supreme  Court  of  Pennsylvania,  which  has  not 
been  very  favorably  inclined  towards  exemption  laws  ;  that  court 
refusing  to  set  off  a  judgment  recovered  in  an  action  of  tres- 
pass for  selling  exempt  property,  against  the  amount  of  debt 
alleged  to  be  extinguished  by  the  sale  made,  because  this 
*'  would,  in  most  cases,  result  in  a  palpable  evasion  of  the 
humane  provisions  of  the  act  of  Assembly,"  ^ 

^  Wilson  V.  McElroy,  82  Pa.  St.  82. 
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CHAPTER  XVIL 

OF  THE   WIDOW  AND   ORPHAN'S   CHATTEL  EXEMFTIOir. 
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ARTICLE  I.  —  General  Nature  of  the  Right. 

§  895.  Scope  of  this  Cbapter.  —  The  statutes  of  most  of  the 
states  provide  for  a  certain  exemption  of  chattels  to  the  widow, 
or  to  the  widow  and  children ,  of  every  decedent,  free  from  the 
debts  of  her  husband,  and  free  from  administration.  In  some 
cases  this  exemption  is  the  same  as  the  decedent  himself  would 
have  been  entitled  to  claim  during  his  life-time  —  the  object  of 
the  statute  apparently  being  simply  to  transmit  the  bounty  ex- 
tended to  the  head  of  the  family,  for  the  benefit  of  those  depend- 
ent upon  him,  to  her  who  shall  succeed  him  in  that  relation  after 
his  death.^  These  statutes^  are  so  numerous  and  extensive  that  it 
will  be  impossible  to  discuss  them  in  any  detail ;  and  I  shall 
hence  confine  myself  to  the  statement  of  some  of  the  leading 
rules  at  which  the  courts  have  arrived  in  their  administration. 

t 
§  896.    Husband's  Exemption  passes  to  Widow  and  Children. 

—  By  a  stiitute  of  Texas  it  is  provided  that  whatever  is  exempt 
in  the  hands  of  the  husband  passes  to  his  widow  upon  his  death, 
and  is  to  be  set  apart  to  her  by  the  court  of  probate  ;  and  such 
a  statute*  has  been  held  to  require  the  court  of  probate  to  set 
apart  to  the  widow  even  the  professional  library  of  her  deceased 
husband,  although  it  is  difficult  to  see  what  she  could  do  with  it, 
except  to  sell  it.*  So,  by  statute  in  Kentucky  certain  property 
of  an  intestate  is  required  to  be  set  apart  by  appraisers  for  the 
use  of  his  widow  and  children,*  and  another  statute  provides 
that  **  the  same  personal  property  shall  be  exempt  from  execu- 
tion which  is  exempt  from  distribution."  •     Under  these  statutes 

1  Miss.  Acts  1860,  p.  875 ;  Wally  v.  WaUy,  41  Miss.  659 ;  Rev.  Code  Miss.  1857,  p. 
469,  art.  172 ;  Coleman  v.  Brooke,  87  Miss.  71. 

»  Arkansas  — Dig.  Stat  1874,  }  62.  Alabama— Code  1876,  {  2826.  Colorado  — 
Gen.  Laws  1877,  p.  846,  }  892.  Georgia— Code  1878,  |  2048.  niinois  — Rev.  Stat. 
1877,  p.  486,  2  16.  Iowa— Code  1878,  {  2871.  Kentucky— Gen.  Stat.  1878,  p.  871, 
I  11.  Mississippi— Rev.  Code  1871,  {  1290.  Nebraska— Gen.  Stat  1878,  {  176. 
New  York— 4  Edmonds'.Stat  at  Large,  626,  {  2.  Obio— 4  Sayler's  Stat  2964,  {  1. 
Pennsylvania  ^1  Brigbt  Purd.  Dig.  416,  g  60.  Texas— Pasc  Dig.  Laws,  art  1806. 
Tennessee— 2  Stat  1871,  2  2288. 

s  Pasc.  Dig.  Law^  art  1806. 

*  Fowler  d.  Gilmore,  80  Texas,  482. 

A  Rev.  Stat  1860,  ch.  80,  }  11,  subseo.  6. 

•  Ibid.,  ch.  86,  art  14,  2  1. 
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if  exempt  property  of  the  head  of  a  family  has  been  unlawfully 
attached  and  sold  during  his  absence  from  the  state^  and  he  dies 
before  the  fund  arising  from  the  sale  is  distributed,  lus  widow 
may  claim  her  exemption  out  of  it.  If  the  exempt  property  itself 
had  remained  unsold,  it  would  have  passed  to  the  widow  free 
from  administration,  and  the  money  which  represents  it  is  subject 
to  the  same  law  of  succession.  The  right  of  action  which  a 
debtor  has  for  exempt  property  unlawfully  converted  passes  to 
his  widow,  as  the  property  itself  would  have  passed,  and  not  to 
his  administrator.^  And,  in  the  absence  of  such  a  statute,  it  has 
been  held  that  the  design  of  a  statute  in  exempting  from  execu- 
tion certain  chattels  belonging  to  a  householder*  is  best  subserved 
by  continuing  the  exemption  in  his  widow  after  his  death,  if  she 
and  her  children  continue  to  reside  together  in  the  same  house,  so 
that  she  is  a  householder.^  Therefore,  where  an  execution  was 
delivered  to  the  sheriff  before  the  d^th  of  the  defendant,  so  that 
it  would  have  been  a  lien  upon  certain  chattels  if  thej  had  not 
been  exempt,  it  could  not  be  levied  on  them  after  his  death.' 
Under  a  statute  providing  that  **  all  property  ♦  ♦  ♦  exempt 
from  execution,  ♦  *  ♦  upon  the  death  of  the  husband,  dying 
intestate,  shall  descend  in  like  manner  as  other  property  descends, 
according  to  the  laws  now  in  force,  to  the  widow  and  children 
during  widowhood,  and  afterwards  to  all  the  children  alike,  free 
from  the  contracts  and  liabilities  of  said  decedent,  or  his  widow 
during  her  life,"  *  it  has  been  held  that  where  a  widower  dies  leav- 
ing children,  such  of  his  property  as  was  exempt  from  execution 
descends  to  them  clothed  with  the  like  exemption.'  A  milch  cow 
in  the  possession  of  a  widow  living  with  and  providing  for  the 
infant  children  of  her  deceased  husband  is,  by  the  statute  of  New 
York,  so  far  devoted  and  set  apait  in  trust  for  the  specific  use  of 
supporting  the  widow  and  children  as  to  secure  it  from  liability  to 

1  Myers  t?.  Forsythj  10  Bush,  494 ;  ante,  I  734. 

'  Becker  v.  Becker,  47  Barb.  497,  opinion  by  Ingalls,  J.  The  learned  judge  laid 
particular  stress  upon  the  fact  that  the  Legislature  intended  to  protect  not  merely  the 
debtor  himself,  but  also  his  family,  and  cited  as  sustaining  this  view  Woodward  «. 
Murray,  18  Johns.  400;  Kneetle  v.  Newcomb,  22  N.  T.  249;  Wilcox  v.  Hawley^Sl 
N.T.  654. 

•  Becker  v,  Becker,  supra, 

«  Miss.  Act  October  20, 1852,  p.  66. 

•  Whitcomb  v.  Beid,  81  Miss.  567. 
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be  taken  on  execution  for  the  individual  debts  of  the  widow.  A 
cow  in  the  possession  of  a  widow  under  such  circumstances,  being 
the  only  cow  in  her  possession,  is  also  exempt  from  levy  and  sale 
on  execution,  on  the  ground  of  the  widow  being  a  householder 
within  the  meaning  of  the  provisions  of  the  Revised  Statutes  of 
that  state  relative  to  executions.^  And  this  notwithstanding  the 
widow  marries  a  second  husband,  who  lives  with  her  upon  the 
farm  left  by  the  deceased,  if  she  continues  to  provide  for  the 
infant  children  after  the  second  mariiage  in  the  same  manner  as 
she  did  before.* 

§  897.  Incidents  of  the  Widow's  Exemption.  —  Under  some 
statutes  this  privilege  exists  only  as  a  shield  against  creditors  of 
the  decedent,  and  can  only  be  invoked  when  the  estate  is  insolv- 
ent. In  such  cases  it  does  not  exclude  the  rights  of  adult  heirs, 
who  are  not  entitled  to  participate  in  the  exemption,  but  they  are 
still  entitled  to  their  distributive  shares.  Thus,  in  Alabama, 
under  a  recent  statute  changing  a  former  one,  if  the  estate  turns 
out  to  be  solvent  and  there  is  a  residue  for  distribution,  the 
exemption  set  apai*t  to  the  widow  and  children  is  accounted  for 
as  a  portion  of  their  distributive  share.'  But  more  frequently, 
perhaps,  the  right  is  given  without  regard  to  the  size  and  solvency 
of  the  decedent's  estate.^  Nor  is  it  affected  by  the  fact  that  the 
wife*  or  children*  have  separate  property.  To  this,  however,  a 
notable  exception  exists  in  Louisiana,  which  will  receive  a  sepa- 
rate consideration.^  In  general,  the  widow  takes  this  property 
in  absolute,  plenary  ownership.®  But  this  is  not  always  so  ;  some 
statutes  limit  her  to  a  usufructuary  interest  for  life,  and  some  to 
such  an  interest  during  life  or  widowhood.*  The  bounty  thus 
secured  to  the  widow  and  orphan  children  of  a  decedent  presents 

1  2  Bey.  Stat  867,  {  22. 

s  Brigbam  v.  Bush,  88  Barb.  696. 

•  Thompson  v.  Thompson,  61  Ala.  498. 

•  Code  Tenn.,  {  2288;  Baylcss  v,  Bayless,  4  Coldw.  861;  Merriman  v.  Lacefield,  4 
Heisk.  220;  Loury  v.  Herbert,  26  Miss.  101 ;  Compher  v.  Oompher,  26  Pa.  St  88. 

•  Coleman  v.  Brooke,  87  Miss.  71 ;  Whitley  o.  S^phenaon,  88  Miss.  118. 

•  Ante,  2  577. 

1  JnfrOf  2  922  et  seq, 

•  Infra,  22  898-90a 

•  Injra,  2  ^^ 

713 


§  898        WIDOW  AND  orphan's  chattel  bxemption. 

many  points  of  resemblance  to  the  *•  year's  support,"  or  **  tem- 
porary allowance/'  secured  to  the  widow  and  minor  children 
under  various  statutes,  but  differences  sufficiently  marked  present 
themselves  to  suggest  a  separate  treatment  for  the  latter  subject.^ 
The  two  exemptions  resemble  each  other  in  respect  of  the  general 
rule  that  the  husband  cannot  deprive  the  widow  and  children  of 
either  by  testamentary  disposition,  any  more  than  he  can  thus 
deprive  the  widow  of  dower  or  homestead.' 

§  898.  Does  not  pass  to  Administrator. — Elsewhere  it  has 
been  shown  that  property  exempt  from  execution  does  not  pass 
to  a  receiver,  nor  to  an  assignee  in  bankruptcy.'  Nor  is  the 
homestead — a  part  of  the  estate  of  a  decedent — subject  to  admin- 
istration.^ On  the  same  principle,  personalty  reserved  as  exempt 
to  the  widow  and  children  of  a  decedent  does  not  pass  to  the 
administrator,  but  is  exempt  from  administration.'  In  this  respect 
this  right  differs  from  dower,  which  is  inchoate  and  resting  in 
action,  whilst  the  right  to  specific  chattels  exempted  to  the  widow 
is  absolute  and  exclusive,  depending  upon  no  contingency.  And 
the  rule  is  the  same  whether  the  bounty  consist  of  enumerated 
chattels,  as  in  Illinois,  or  in  a  general  allowance  of  personalty  or 
money  of  a  given  value.'  If,  therefore,  the  administrator  takes 
possession  of  it  and  sells  it,  the  widow  can  maintain  trover  against 
him  for  it;^  and  in  Alabama  it  was  no  defense  that  the  Probate 
Court  authorized  its  sale,  since  the  court  was  without  jurisdiction 
so  to  do.'  And  in  case  of  the  death  of  the  widow  before  reducing 
this  property  into  possession,  it  passes  to  her  administrator,  and 

^  See  the  next  chapter. 

'  Ante,  2  544 ;  post,  {  988;  Bayless  v.  Bayless,  4  Ooldw.  861 ;  Armstrong  «.  Park,  9 
Humph.  195 ;  Succession  of  Hunter,  13  La.  An.  257. 

»  Ante,  {  784. 

«  Ante,  I  546. 

B  O'Dochertyo.  McOloin,  25  Texas,  72;  Ex  parte  Beavis,  50  Ala.  212;  Garter  v. 
Hinkle,  18  Ala.  529;  McOuan  v,  Turrentine,  4S  Ala.  68;  York  v.  York,  38  m.  522; 
Hastings  v.  Myers,  21  Mo.  519 ;  EeUogg^  o.  Graves,  5  Ind.  509 ;  Wilmington  v.  Sutton, 
6  Iowa,  44;  Mason  v.  O'Brien,  42  Miss.  427;  Bayless  v.  Bayless,  4  Coldw.  861 ;  Code 
Tenn.,  {  2288 ;  Coleman  v.  Brooke,  87  Min.  71 ;  Whitley  «.  Stephenson,  88  Miss.  118 ; 
Wally  V.  Wally,  41  Miss.  657. 

*  Hastings  o.  Myers,  supra  ;  Kellogg  v.  Qntvea,  supra, 
T  Carter  o.  Hinkle,  18  Ala.  529. 

•  Jbid. 
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not  to  her  children,  nor  to  their  guardian  for  them ;  and  the 
husband's  administrator  must  not  pay  it  over,  except  to  the 
adminislTator  of  the  widow.^  If  he  do  not  so  pay  it  oyer,  the 
widow's  administrator  may  sue  and  recover  it  of  lum.^  K  the 
husband's  executor  or  administrator  sell  all  the  personal  estate^ 
including  that  which  J3hould  have  been  set  apart  to  the  widow  as 
her  exemption,  she  may  elect  to  affirm  the  sale  and  claim  her 
allowance  out  of  the  proceeds.' 

§  899.  Under  Mississippi  Act  of  1839.  —  An  early  statute  of 
Mississippi,  passed  in  1839,  provided  that  *'all  property  now 
exempt  from  execution  under  the  existing  laws  of  this  state 
shall,  upon  the  death  of  any  person  possessed  of  the  same, 
descend  to  the  widow  and  children  of  the  deceased,  and  be 
exempted  in  the  same  manner  as  in  the  deceased  before  his 
death."  *  An  act  passed  in  1846  provided  that  **  the  widow  of 
any  deceased  husband  shall  be  allowed  and  entitled  to  all  the 
personal  estate  of  her  deceased  husband  which  is  by  law  exempt 
from  sale  or  distress  under  execution,"  etc.  These  provisions 
were  held  too  broad  to  limit  the  right  to  the  exemption  to  cases 
where  the  estate  was  insolvent.  The  widow  was  entitled  to  it  in 
all  cases.* 

§  900.  How  under  Mississippi  Code  of  1857*. — By  the  Mis- 
sissippi Code  of  1857  it  was  provided  that  ''the  widow  shall  be 
allowed  to  retain  and  hold  to  her  own  use  all  personal  estate  of 
her  deceased  husband  which  is  by  law  exempted  from  sale  under 
execution  or  distress,  and  may  hold  the  same  free  from  sale 
under  execution  or  distress  for  any  debt  contracted  by  her  said 
husband,  and  from  sale  for  any  debt  or  demand  which  she  may 
contract  after  his  death."*  This  statute  vested  in  the  widow  all 
the  personal  estate  of  her  deceased  husband  which  by  law  was 
exempted  from  execution  or  distress,  notwithstanding  she  may 

1  Hastings  v.  Myers,  21  Mo.  619.    . 

«  York  V.  York,  88  HI.  622. 

s  Sheldon  v.  Bliss,  8  N.  Y.  81 ;  Merriman  v.  Lacefield,  4  Heisk.  220. 

«  Hutch.  Code  Miss.,  680,  {  2. 

*  Loury  v.  Herbert,  26  Miss.  101. 

•  Rev.  Code  Miss.,  ed.  1867,  p.  469,  art  172. 
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have  had  **  separate  property  at  the  time  of  her  husband's  death 
equal  in  value  to  what  would  be  her  lawful  portion  of  her  hus- 
band's real  and  personal  estate ;  "^  that  is,  she  was  entitled  to 
it  over  and  above  her  distributive  share.*  It  was  no  part  of  the 
estate  of  the  decedent  subject  to  administration  or  division.  It 
descended  directly  to,  and  vested  by  operation  of  law  in,  the 
widow,  absolutely  discharged  from  the  debts  and  liabilities  of 
the  husband  or  the  claims  of  the  heirs,  just  in  the  same  manner 
that  real  estate  vests  in  the  heirs.  **  The  only  difference,"  con- 
tinued the  court,  **  is  that  in  case  of  exempt  property  it  vests 
absolutely  and  at  all  events,  and  in  case  of  real  property  it  vests 
sub  modo  only."' 

§  901 .  How  nnder  Mississippi  Act  of  I860.  —  It  will  be  ob- 
served that  the  bounty  created  by  the  statute  last  recited  was 
given  to  the  widow  alone,  and  in  full  property.  Under  it  a  man 
might  die  leaving  a  widow  and  children  by  a  former  wife.  The 
widow  might  succeed  to  this  bounty ;  by  her  remarriage  it  might 
become  the  property  of  a  second  husband,  a  sti'anger  to  him, 
while  the  children  of  his  blood  were  left  in  indigence.  To  pre- 
vent such  a  result  the  Legislature  of  Mississippi  passed,  in  1860, 
an  act  providing  that  **  the  widow  and  children  of  any  deceased 
person  shall  be  allowed  to  retain  and  hold  to  their  use  all  the 
personal  estate  of  such  deceased  person  which  is  by  law  exempt 
from  sale  under  execution  for  any  debt  contracted  by  such  de- 
cedent,"* etc.  Under  this  statute  the  widow  took  jointly  with 
the  children  of  the  decedent  what  she  before  took  in  severalty. 
Here,  as  under  the  former  statute,  her  right  was  not  affected  by 
her  having  a  separate  estate  equal  in  value  to  what  would  have 
been  her  lawful  poition  of  her  husband's  real  and  personal  estate. 
This  property,  upon  the  death  of  any  person  intestate,  descended 
directly  to  the  widow  and  children,  and  vested  in  them,  by  opera- 
tion of  law,  absolutely,  without  any  condition,  limitation,  or  re- 
striction upon  their  right  to  use  the  same.     And  although  it  was 

1  Coleman  v,  Brooke,  87  Miss.  71;  Whitioy  v.  Stephenson,  8S  Miss.  118. 

*  Whitley  v.  Stephenson,  supra, 

»  Jbtd, 

«  Miss.  Acts  1S60,  p.  876. 
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made  the  duty  of  the  appraisers  of  an  estate,  for  convenience 
and  to  prevent  litigation,  to  designate  and  set  apart  this  property 
to  the  widow  and  children,  yet  their  title  to  the  same  did  not  de- 
pend upon  any  action  of  the  appraisers.^  It  descended  to  them 
exempt  from  the  debts  and  liabilities  of  the  deceased,  whether 
his  estate  were  solvent  or  insolvent,*  If  it  was  not  delivered  to 
the  widow  and  children  upon  demand,  they  might  bring  an  action 
for  its  value  against  the  administrator,  or  against  any  other  per- 
son who  had  converted  it.*  And  where  the  administrator  refused 
to  deliver  it  to  them,  and  it  was  destroyed  in  his  hands  by  the 
casualties  of  war,  he  was  held  liable  to  them  for  its  value.* 

§  902.  How  under  Mississippi  Act  of  1865.  —  Second  hus- 
bands have  never  been  favorites  of  first  husbands,*^  professedly 
not  of  first  wives ,^  and  frequently  not  of  judges^  and  legislators. 
Accordingly,  the  Legislature  of  Mississippi,  with  the  obvious 
design  of  further  limiting  a  statute  still  too  beneficial  to  second 
husbands,  enacted  that '^  all  the  property,  real  and  personal, 
exempt  by  the  provisions  of  this  act,  shall  descend  to  the  widow- 
as  head  of  the  family,  during  her  widowhood^  for  the  use  and 
benefit  of  herself  and  children,  and,  in  the  event  of  her  marriage 
or  death,  to  descend  in  like  manner  as  other  property  descends 
by  law  in  this  state."  ®  "  The  precise  change  made  by  this  act 
is  that  the  '  interest '  of  the  widow,  instead  of  being  in  fee  sim- 

1  WaUy  V.  Wally,  41  Miss.  659 ;  Mason  v.  0'Brie&,  42  Miss.  427. 
'  Mason  v.  O'Brien,  supra. 
»  Ibid, 

^  Ibid.    The  case  as  stated  does  not  show  that  the  exempted  articles  in  question 
were  demanded  hefore  their  destruction  hy  the  Federal  troops  while  in  possession  of 
the  administrator.    This  was  prohahly  thought  immaterial. 
^  Witness  the  numerous  wills  which  contain  restraints  upon  a  second  marriage. 
*  '*In  second  hushand  let  me  he  accurst; 

None  wed  the  second  hut  wlfo  killed  the  first! " 

— Hamlet :  Act  HI,  Scene  2. 

*  "  The  statute,*'  said  a  learned  and  humane  judge,  commenting  on  a  statute  of 
this  kind,  in  a  case  elsewhere  discussed,  "was  ohviously  intended  for  the  henefitof 
the  widow  and  family  of  the  deceased — not  the  widow  alone,  hut  the  widow  and 
children.  As  we  cannot  see  the  justice  and  propriety  of  so  construing  it  as  to  allow 
the  widow's  second  husband  to  enjoy  its  henefits  at  the  expense  of  the  children  of  him 
hy  whom  the  property  was  acquired,  we  feel  constrained  to  reverse  the  judgment  of 
the  court  helow.*'    DiUon,  J.,  in  Gaskell  v.  Case,  IS  Iowa,  149. 

•  Miss.  Acts  1866,  p.  188,  |  8. 
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pie,  is  reduced  to  a  life  interest ;  not  a  life  interest  in  the  whole 
property,  but  in  the  use  and  benefit  of  the  property  in  common 
with  the  children.  The  benefit  and  use  are  common  to  the 
widow  and  children  so  long  as  she  continues  a  widow ;  but  on 
her  death  or  marriage  the  property  descends  to  the  heir  of  the 
deceased  husband."^  If  the  exempt  property  has  been  con- 
verted into  money,  and  the  children  of  the  deceased  husband  are 
of  age,  the  widow  is  entitled  to  a  child's  part  of  the  fund,  to  be 
used  and  enjoyed  by  her  during  life  or  widowhood,  which,  upon 
the  happening  of  death  or  marriage,  goes  to  the  children.*  In 
such  a  case,  however,  before  this  share  was  paid  to  the  widow 
she  was  required  to  give  •*  bond,  with  good  and  sufficient  sure- 
ties, that  her  executors  or  administrators,  in  case  of  her  death, 
or  herself,  in  case  of  her  marriage,  will  refund  to  the  children 
of  the  deceased  husband  their  respective  portions  or  shares 
thereof,"*  —  a  requirement  which  at  last  deprives  the  exemp- 
tion of  all  substantial  benefit  to  the  widow.  If  there  are  no 
children,  this  fact  does  not  deprive  the  exempt  property  of  its 
peculiar  character.  In  such  a  case  the  widow  takes  a  defeasible 
life  estate,  remainder  in  fee  to  the  heirs  of  the  children.*  Thus, 
where  the  exemption  consisted  of  a  tract  of  land  occupied  by 
the  deceased  as  his  homestead,  and  there  were  no  children,  the 
widow  took  the  entire  tract,  her  estate  therein  being  as  above 
stated.*  If,  at  the  time  of  a  second  marriage  of  the  widow, 
there  are  no  children  of  the  first  husband  living,  such  property 
will  revert  back  to  his  estate,  will  be  subject  to  the  payment  of 
his  debts,  and  the  administrator  will,  in  a  proper  proceeding,  be 
compelled  to  inventory  and  sell  it  for  that  purpose.® 

§  903.  In  Iowa,  Widow  not  absolute  Owner.  — The  Code  of 
Iowa  provides  that,  "when  the  deceased  leaves  a  widow,  no 
property  which,  in  her  hands  as  head  of  a  family,  would  be  ex- 
empt from  execution  shall   be   deemed   assets  or  administered 

^  Hardin  v,  Osbome,  48  Miss.  687;  Birmingham  v.  Birmingham,  68  Miss.  610. 
'  Hardin  v.  Osborne,  aupra. 
»  Ibid. 

*  Birmingham  v.  l^irmingham,  supra. 
»  Ibid. 

*  Carpenter  v.  Brownlee,  8S  Miss.  200;  ante^  {  648. 

718 


GENERAL   NATURE   OF  THE   BIGHT.  §  903 

apon  as  such ;  but  the  same,  after  being  inventoried  without 
appraisement,  shall  remain  with  her  and  the  family  until  disposed 
of  according  to  law."^  Another  section  provides  that  **the 
personal  property  of  the  deceased  not  necessary  for  the  pay- 
ment of  his  debtB,  nor  otherwise  disposed  of  as  hereinbefore  pro-^ 
vided,  shall  be  distributed  to  the  same  persons  and  in  the  same 
proportions  as  though  it  were  real  estate.*  In  interpreting  these 
obscure  provisions  the  Supreme  Court  of  that  state  has  arrived 
at  the  conclusion  that  the  widow  does  not  hold  this  title  in  her 
own  right ;  that,  while  the  administrator  cannot  recover  it  from 
her,'  her  interest  in  it  is  merely  usufructuary ;  she  cannot  sell  or 
dispose  of  it  absolutely,  unless  perhaps  to  prevent  waste  ;  she  is, 
as  to  it,  a  sort  of  trustee  for  the  legatees  or  distributees ;  and 
when  she  no  longer  needs  or  uses  it  as  the  head  of  the  family,  it 
falls  into  the  general  personal  estate  of  the  decedent,  and  be- 
comes liable,  not  to  the  payment  of  his  debts,  but  to  distribution 
according  to  law.*  **  The  statute  was  obviously  intended  for  the 
benefit  of  the  widow  and  the  family  of  the  deceased  —  not  the 
widow  alone,  but  the  widow  and  the  children."*  When,  there- 
fore, all  of  the  children  become  of  age,  and  the  widow  remarries, 
the  children  are  entitled  to  have  their  portions  of  this  property 
distributed  to  them  ;  and  if  the  widow  or  her  second  husband 
has  sold  it,  the  children  may  maintain  an  action  against  them  for 
the  value  of  their  shares.'  The  court,  however,  does  not  hold  that, 
if  the  widow  and  her  second  husband  had  retained  possession  of 
the  property,  there  could  have  been  a  recovery,  but  the  decision 
is  limited  strictly  to  the  case  before  the  court  ;^  and  **  whether 
the  widow — the  children  all  having  attained  their  majority  and 
left  the  homestead  —  if  she  continues  to  keep  house,  and  in  good 
faith  manages  and  cares  for,  and  needs  the  use  of,  the  property 

1  Code  1861,  2  1829;  Bev.  1860,  2  2861 ;  Code  1878,  {  2871. 
s  Ibid.,  2  1890;  Ibid,,  {  2422;  Ibid,,  1878,  i  2486. 

•  Wilmington  v.  Sutton,  6  Iowa,  44. 

*  Ibid,;  Wilmington  v,  Goff  (MS.);  Schaffner  v,  Grutzmacher,  6  Iowa,  144; 
Gaskell  V.  Case,  18  Iowa,  147 ;  Paup  v.  Sylvester,  22  Iowa,  871 ;  Meyer  v.  Meyer,  28 
Iowa,  877. 

•  Per  Dillon,  J.,  in  Gkskell  v.  Case,  18  Iowa,  149. 

*  Guskell  V.  Case,  supra. 

»  Ibid,    See  Paup  v.  Sylvester,  22  Iowa,  877,  per  Wright,  J. 
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thud  left  and  set  apart,  can  be  compelled  to  surrender  it,  in  whole 
or  in  part,  to  them,"  is  a  question  still  left  in  doubt.^ 

§  904.    Appraisement  and  Selection,   when  necessary. — In 

Indiana,  under  a  statute  giving  the  widow  the  right,  *'  before  any 
distribution,  to  three  hundred  dollars'  worth  of  personal  prop- 
erty of  her  deceased  husband,  to  be  selected  by  her  at  its  ap- 
praised value,"  *  and  providing  that  she  may,  **  at  any  time  be- 
fore the  return  of  the  inventory,  *  *  *  select  and  take 
articles  therein  appraised,  not  exceeding  in  value  $300,  for  which 
she  shall  receipt  to  such  executor  or  administrator,"  before  the 
property  can  vest  in  her  there  must  be  an  appraisement,  in  course 
of  administration,  and  a  selection  by  her  under  such  appraise- 
ment. Hence,  if  the  widow  takes  possession  of  such  property 
without  such  appraisement  and  selection,  her  husband's  adminis- 
trator may  recover  it  by  replevin  from  her  administrator.*  An 
earlier  statute  provided  that  **the  widow  of  any  decedent 
*  *  *  may  select,  at  the  time  of  valuation,  one  hundred  dol- 
lars in  value  of  the  personal  estate  of  her  deceased  husband,  for 
which  she  shall  not  be  required  to  account  in  any  manner  what- 
ever."* This  statute  imposed  upon  the  widow  the  active  duty 
of  making  a  selection,  and  if  she  did  not  exercise  the  right,  she 
was  presumed  to  have  waived  it.  It  was  not  the  duty  of  the  ad- 
ministrator to  make  a  tender  of  the  allowance  to  her.  Although, 
if  held  to  the  literal  words  of  the  statute,  she  must  make  her  se- 
lection at  the  very  time  the  property  was  inventoried  and  valued, 
yet  the  court  thought  it  would  bear  an  interpretation  suflSiciently 
liberal  to  enable  her  to  make  her  selection  at  any  time  before  the 
goods  passed  out  of  the  hands  of  the  administrator ;  but  she 

^  Patip  V,  Sylvester,  18  Iowa,  877 ;  Meyer  o.  Meyer,  28  Iowa,  877.  In  an  appendix  to  one 
of  the  volumes  of  the  Iowa  Reports  there  is  a  case  reported  in  brief  thus,  but  the  w^riter 
does  not  know  what  it  means :  "  Baldwin,  0.  J. :  Where'  it  is  ascertained  that  an  estate 
is  insolvent,  and  that  after  the  final  settlement  there  will  remain  no  sum  whatever  in 
the  hands  of  the  executors  for  the  widow  or  children,  held^  that  there  is  no  provision 
of  law  that  would  justify  the  County  Court  in  making  an  order  directing  the  executors 
to  pay  a  portion  of  the  assets  of  the  estate  to  the  widow  for  her  support^  and  that  of 
the  minor  children."    In  re  Hieschler,  18  Iowa,  6^. 

*  1  Gavin  &  Hord's  Stat  Ind.  1860,  p.  295,  {  21. 

*  Harrell  v.  Hammond,  25  Ind.  104. 
«  Bev.  Stat  Ind.  1888,  p.  288,  {  10. 
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could  not  make  it  after  the  administrator's  sale.^  To  obviate 
this  result  the  Legislature  of  Indiana,  in  1843,  passed  an  act  pro- 
viding that  **  the  widow  of  any  decedent  shall  be  entitled  to  select, 
at  its  appraised  value,  property  of  her  said  deceased  husband  to 
the  amount  of  one  hundred  and  fifty  dollars ;  or,  if  the  said 
property  shall  have  been  sold,  shall  be  entitled  to  receive  out  of 
the  proceeds  of  such  sale  the  sum  of  one  hundred  and  fifty  dol- 
lars in  money,  for  which  she  shall  not  account."  *  This  allowance 
was  held  not  an  anticipation  of  her  distributive  shai^e  ;  upon  final 
distnbution  she  was  entitled  to  the  proportion  fixed  by  the  stat- 
ute of  distributions,  without  any  deduction  on  account  of  this 
bounty.* 

§  905.  Statutes  under  whicb  tbe  whole  Estate  vests  in 
Widow.  —  There  are  statutes  in  some  of  the  states  which  provide, 
in  substance,  that  when  the  value  of  the  whole  estate,  both  real 
and  personal,  does  not  exceed  $300,  the  whole  shall  be  delivered 
over  to  the  widow.*  In  Indiana  the  widow  does  not  take  such  a 
title  as  will  enable  her  to  maintain  suit  for  such  property  with- 
out an  order  of  court  vesting  it  in  her ;  •  but  in  Arkansas  she  may 
defend  against  an  action  brought  against  her  for  an  account,  by 
showing  that  the  whole  estate  did  not  exceed  in  value  $300.* 
Where  a  part  of  the  property  thus  vested  in  the  widow  consisted 
of  an  account^  and  she  brought  suit  upon  it,  and  the  defendant 
bought  up  a  note  which  had  been  given  by  the  husband  in  his 
life-time,  and  endeavored  to  plead  by  way  of  set-ofl^,  it  was  held 
that  this  could  not  be  done.^  After  an  order  has  been  made,  in 
pursuance  of  such  a  statute,  vesting  all  the  propeity  in  the 
widow,  she  is  entitled  to  sue  for,  and  recover,  all  debts  due  the 
decedent,  and  to  reduce  into  possession  all  property  belonging  to 

^  Johnson  v.  Robertson,  7  Blackf.  425. 

*  ActFebrua]7  18, 1848;  Bey.  Stat  Ind.  1848,  p.  1049. 
'  Hays  0.  Buffington,  2  Ind.  869. 

«  2  Gavin  &  Hord's  Stat  Ind.  1860,  p.  522,  {  188  et  acq.;  Gen.  Stat  Yt  (App.  1870), 
ch.  51,  {  1,  subsec.  4. 
ft  Noblett  V.  Dillinger,  28  Ind.  505. 

•  Hampton  v.  Pb^sick,  24  Ark.  56L 
f  Haugb  V.  Seabold,  15  Ind.  848. 
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the  estate  ;  ^  andit  is  immaterial  that  the  assets,   in  fact,  exceed 
$300,  so  long  as  the  order  of  the  court  remains  in  force.* 

§  906.  Duly  of  Appraisers  and  of  Adndnistrators.  — In  Illi- 
nois it  is  not  the  duty  of  the  appraisers  of  the  husband's  estate  to 
set  apait  to  the  widow  the  specific  articles,  but  simply  to  certify 
their  value  to  the  Probate  Court,  in  order  that  they  may  be  ex- 
cluded from  the  assets  of  the  estate,  and  that  the  administrator 
may  not  be  chargeable  with  them  as  assets.  But  it  is  the  duty 
of  the  administrator  to  set  them  apart  to  the  widow,  or,  in  case 
of  her  death,  to  her  administrator ;  and  his  failure  to  do  so  is 
evidence  of  a  conversion  such  as  renders  him  liable  for  them  or 
for  their  value.* 

§  907.  Husband's  "  wearingr  Apparel.**  —  Elsewhere  we  have 
had  occasion  to  consider  the  meaning  of  the  term  <^  wearing 
apparel,"*  in  ordinary  cases  between  debtor  and  creditor.  Stat- 
utes exist  in  some  of  the  states  reserving  to  the  widow  the 
wearing  apparel  of  her  deceased  husband.  The  consideration 
which  has  induced  the  passage  of  these  statutes  is  the  obvious 
propriety  and  decency  of  allowing  to  the  widow  such  personal 
relics  of  her  deceased  husband  as,  while  precious  to  her,  would, 
if  sold  to  pay  debts,  be  of  little  value  to  creditors,  and  which 
would  be  of  still  less  consequence,  perhaps,  to  legatees  and  dis- 
tributees. Statutes  of  this  kind,  therefore,  obviously  demand  a 
liberal  construction,  especially  if  the  estate  is  solvent.  It  is  pain- 
ful, then,  to  read  the  views  upon  a  statute  of  this  kind  of  a 
majority  of  the  Supreme  Court  of  Vermont,  holding,  in  opposi- 
tion to  the  views  of  Judge  Redfield,  who  dissented,  that  neither 
the  watch,  watch-key,  chain,  cord,  seals,  finger-ring,  or  sword 
and  belt  usually  worn  by  the  deceased,  who  was  an  officer  of  the 
navy,  were  to  be  deemed  wearing  apparel  within  the  meaning 
of  such  a  statute,  although  his  bosom*pin  and  epaulets  were  ;  and 
this  where  the  contest  was  wholly  between  the  widow  and  heirs 

■ 

1  2  Gavin  &  Herd's  Stat  Ind.  628,  {  136. 

*  Downs  V,  Downs,  17  Ind.  96» 
»  Tork  r.  York,  88  III.  522. 

*  Ante,  2  786  ei  aeq.  * 
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upon  an  order  for  distribution,^  and  where  the  estate,  after  pay- 
ing expenses  and  debts,  was  woith  $18,000,  mostly  in  money. 

§  908.  Widow's  Paraphernalia. — A  widow  is  entitled  to  re- 
tain, as  paraphernalia,  only  one  gold  watch ^  which  she  had  been 
in  the  habit  of  wearing  during  the  h'fe  of  her  husband ;  and  even 
this  she  cannot  retain  against  creditors  if  the  estate  is  insolvent.^ 


ARTICLE  n. — Widow's  Exemption  in  Pennsylvania. 

§  909.  The  Statute  of  Pennsylvania  provides  that ''  the  widow 
or  children  of  any  decedent  dying  within  this  commonwealth, 
testate  or  intestate,  may  retain  either  real  or  personal  property 
belonging  to  said  estate  to  the  value  of  three  hundred  dollars, 
and  the  same  shall  not  be  sold,  but  suffered  to  remain  for  the  use 
of  the  widow  and  family."' 

§  910.   Bight  not  dependent  upon  Intestacy  or  Insolvency. — 

The  statute,  it  will  be  observed,  confers  this  bounty  upon  the 
widow  whether  the  husband  died  '^estate  or  intestate."  The 
Supreme  Court  of  Pennsylvania  adds  that  she  is  entitled  to  it 
irrespective  of  the  question  whether  the  husband  died  solvent  or 
insolvent.  **  So  much  of  the  estate  belongs  to  her  and  her  chil- 
dren, if  she  has  any,  for  the  use  of  the  family.  If  she  has  no 
children,  it  is  hers  absolutely.  ♦  ♦  ♦  Her  right  to  this  is 
superior  to  that  of  creditors,  unless  in  cases  of  liens  for  the 
purchase-money  of  real  estate  elected  to  be  retained,  and  of 
course  it  is  to  the  exclusion  of  the  legatees."* 

§  911,    Not   affected  by    electingr  to   take   under    Will. — 

**  Where  a  widow  accepts  a  provision  made  for  her  in  the  will  of 

^  Heirs  of  Sawyer  v.  Sawyer,  28  Yt  249.  Redfield,  G.  J.,  in  his  dissenting  opinion, 
said :  "  But,  upon  inquiry  and  examination,  both  in  this  state  and  in  other  states 
where  they  have  a  similar  statute,  I  think  the  practical  construction  has  been  to 
regard  a  lady^s  watch  as  a  part  of  her  apparel  and  ornaments,  and  thus  belonging  to 
her ;  but  that  the  husband's  watch  is  a  part  of  the  estate,  and  does  not  go  to  the 
widow." 

'  Husbands  v.  Bullock,  1  Dut.  28 ;  compare  Heirs  of  Sawyer  v.  Sawyer,  28  Vt 
249.    See  1  Wms.  Ex.  648^ ;  2  Eq.  Gas.  Abr.  156. 

«  Penn.  Act  April  14,  1861,  {  5;  Purd.  Laws,  618;  Bright  Purd.  Dig.  416. 

*  Compher  v.  Gompher,  26  Pa.  St.  88. 
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her  husband,  she  cannot  claim  her  rights  under  the  intestate  laws ; 
but  this  does  not  apply  to  the  three  hundred  dollars  which  she  is 
authorized  to  retain  by  the  act  of  1851.  So  much  of  the  estate 
is  withdrawn  from  the  general  course  of  administration,  and 
specifically  appropriated  bylaw  to  the  use  of  the  *  widow  and 
family;'  and  this  is  so  whether  the  widow  elects  to  take  under 
the  will,  if  there  be  one,  or  prefers  her  statutory  rights  in  the 
distribution  of  the  estate."* 

§  912.  Conversion  into  Money  not  favored. — Expressions 
are  found  in  several  cases  from  which  the  inference  mav  be  drawn 
that  the  conversion  of  the  debtor's  or  widow's  exemption  into 
money  is  not  favored,  unless  the  statute  expressly  authorizes  it.' 
The  reason  of  this  has  been  well  expressed  by  the  Supreme  Court 
of  Pennsylvania:  **  The  laws  which  exempt  from  execution  arti- 
cles necessary  for  the  enjoyment  of  life,  like  those  which  oblige 
communities  to  provide  for  persons  who  are  unable  to  provide  for 
themselves,  rest  upon  this  foundation.  The  law  of  our  being,  the 
nature  of  our  climate,  and  our  habits  of  life  render  certain  articles 
so  indispensable  to  our  existence  as  intelligent  beings  that  the 
Legislature  have  exempted  them  from  execution,  disregarding  the 
claims  of  severe  and  exacting  justice,  in  obedience  to  the  higher 
obligations  of  humanity  and  necessity.  This  was  done,  not  in  order 
that  the  debtor  might  make  merchandise  of  them  and  expend  the 
proceeds  for  the  gratification  of  desires  which  had  no  claim  upon 
the  humanity  or  the  sympathies  of  the  public,  but  in  order  that 
the  articles  thus  exempt  from  execution  might  be  ^  retained,'  and 
*'  remain'  for  the  use  of  the  debtor  and  his  family.  It  is  not  an 
absolute  gift^  but  a  trust  for  a  particular  purpose ;  and  every  at- 
tempt to  convert  this  benevolent  provision  for  the  comfort  of  the 
debtor  into  a  claim  for  money,  which  may  be  expended  without 
promoting  that  object,  should  be  discountenanced  as  a  perversion 
of  the  statute."  '  Therefore,  where  a  widow  had  made  no  elec- 
tion to  retain  specific  real  or  personal  estate  before  a  sale  of  the 

^  Oompher  v,  Gompher,  26  Pa.  St  88.    So  held,  under  a  similar  statute,  in  OoQier 
a  Collier,  8  Ohio  St  869,  876. 

*  Ante,  I  S82. 

•  Neff'B  Appeal,  21  Pa.  St.  246,  per  Lewis,  J. 
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rejil  property  under  an  order  of  the  orphan's  court,  for  the  pay- 
ment of  debts,  she  could  not  cltiim  any  portion  of  the  proceeds 
of  the  sale.^  Nor  is  she  entitled  to  an  order  of  the  orphan's 
court  to  sell  real  estate  in  order  to  raise  the  amount  of  her  ex- 
emption.* 

§  913.  Widow  absolute  Owner.  — But  the  interest  which  the 
widow  takes  is  an  entii-e  and  full  ownership,  with  an  unlimited 
right  of  disposition  ;  and  this  is  so  whether  the  property,  which 
thus,  in  the  language  of  the  statute,  **  remains  for  the  use  of  the 
widow  and  family,"  be  personal  or  real ;  since,  **  if  the  property 
is  to  be  held  in  tioist  and  only  the  proceeds  applied,  the  interest 
of  three  hundred  dollars  would  be  of  very  little  moment  in  the 
support  of  the  family,"  and  "there  may  be  a  greater  necessity 
to  sell  the  land  retained  than  personalty.  It  may  be  totally  un- 
productive and  useless,  and  a  source  of  expense  on  account  of 
accrued  and  accruing  taxes."  * 

§  914.  What  Widows  included  in  the  Statute.  —  Thi?  stat- 
ute  does  not,  of  course,  embrace  a  woman  who  has  never  been 
the  lawful  wife  of  the  decedent.*  The  language  of  this  statute, 
<*  remain  for  the  use  of  the  said  widoio  andfamily^^^  when  taken 
in  connection  with  the  previous  legislation  of  Pennsylvania  on 
the  subject  of  exemptions,  has  led  the  Supreme  Court  of  that 
state  to  the  conclusion  that  the  purpose  of  this  statute  was  **  to 
make  an  immediate  provision  for  the  wants  of  the  family  when 
the  head  of  it  is  removed  by  death,  in  order  that  their  sorrows 
may  not  be  heightened  by  the  pressure  of  necessity."*  **  We 
have  in  numerous  cases,"  said  Thompson,  J.,  **  spoken  of  the 
provision  in  the  act  as  intended  for  the  maintenance  and  support 
of  the  decedent's  fainilv,  so  that  one  bereavement  should  not  be 
followed  by  another  —  the  loss  of  the  means  of  subsistence."* 

»  Neff '8  Appeal,  21  Pa.  St  246,  'per  Lewis,  J. 
■  Lyman's  Admr.  r.  Byam,  88  Pa.  St  479. 

*  Sipes  0.  Mann,  89  Pa.  St  414. 

*  Shoak's  Estate,  18  Pittsb.  Leg.  J.  118. 

^  Hettrick  V.  Hettrick,  55  Pa.  St  292,  ptr  Agnew,  J.    To  the  same  effect  see  Spier's 
Appeal,  26  Pa.  St  284. 

*  Sipes  v.  Mann,  supra. 
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It  is,  therefore,  analogous  to  the  ''  year's  allowance  "  provided  by 
statute  in  other  states.^  It  follows  that  this  bounty  cannot  be 
claimed  unless  the  family  relation,  including  cohabitation,  existed 
at  the  time  of  the  death  of  the  husband.  Hence,  a  wife  who 
had  separated  from  her  husband,  and  commenced  a  suit  against 
him  for  a  divorce  a  mensa  et  thoro  and  alimony,  and  who,  the 
cause  never  having  come  to  a  hearing,  had  received  alimony 
under  a  consent  decree  until  the  death  of  the  husband,  could 
not  chiim  it.^  Nor  could  a  woman  who  had  deserted  her  hus- 
band twelve  years  before  his  death,  without  reasonable  cause, 
though  there  had  been  no  actual  divorce.*  Nor  does  the  statute 
apply  to  a  widow  who,  upon  the  emigration  of  her  husband  to 
this  country,  five  years  before  his  death,  had  remained  behind, 
and  had  never  joined  him  in  this  country,  although  she  had 
promised  to  do  so.*  Nor  does  it  refer  to  a  widow  who  has 
deserted  her  husband  without  cause,  renounced  conjugal  inter- 
course with  him,  and  lived  apart  from  him  for  some  time  prior 
to  his  death.*  So,  where  a  husband  and  wife,  by  articles  of 
separation,  agreed  to  live  separate  and  apart,  the  husband  cove- 
nanting to  give  a  portion  of  his  property  to  a  trustee  for  her 
use,  and  the  wife  and  her  trustee  covenanting,  in  considei^tion 
thereof,  that  she  would  not,  at  any  time  thereafter,  claim  any 
jointure,  dower,  or  third  out  of  his  estate,  and  the  husband 
performed  his  part  of  the  contract,  but  the  wife  contracted  a 
second  marriage  before  his  death,  it  was  held,  leaving  out  of 
view  the  question  of  adultery,  that,  upon  his  death,  she  was  not 
entitled  to  the  benefits  of  this  act.*  But  where  a  widow  suing 
for  this  exemption  had  been  divorced  from  a  previous  husband, 
oif  account  of  his  desertion,  before  her  marriage  to  the  decedent, 
it  was  held  inadmissible  to  prove  that  she  had  committed  adul- 
tery with  the  decedent  before  her  marriage  with  him,  in  order  to 
afiect  her  claim. ^    And  where  a  married  woman  has  been  deserted 

^  As  to  which  see  the  next  chapter. 
»  Hettrick  v,  Hettrick,  65  Pa.  St  292. 
'  Tozer  v.  Tozer,  2  Am.  Law  Reg.  610. 

*  Spier's  Appeal,  26  Pa.  St  238. 

*  Ordiome's  Appeal,  54  Pa.  St  176. 

*  DiUinger's  Appeal,  86  Pa.  St  867. 

7  HiU's  Admr.  v.  Hill,  42  Pa.  St  198, 
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by  her  husband  and  continues  to  support  their  children,  he  mak- 
ing no  provision  for  her,  the  family  relation  still  exists,  although 
cohabitation  has  been  suspended  by  the  illegal  act  of  the  hus- 
band ;  and,  upon  the  death  of  the  husband,  the  wife  may  claim 
her  exemption.^ 

§915.  Bights  fH  Cbildren. — «' The  same  regard  for  the 
manifest  intention  of  the  Legislature,"  said  the  same  court,  re- 
ferring to  some  of  the  preceding  cases,  *'  requires  us  to  hold  that 
children  who  are  adults,  who  are  not  members  of  the  family  of 
the  decedent,  but  have  gone  out  from  the  paternal  home  to  pro- 
vide for  themselves,  are  not  the  beneficiaries  intended.  If  they 
are,  then,  in  cases  wheve  there  is  no  widow,  three  hundred  dollars 
may  be  taken  from  the  creditors  of  a  decedent,  by  his  children 
who  are  above  want,  who  were  independent  of  the  assistance  of 
their  father  in  his  life-time,  and  who  have  families  of  their  own. 
Such  could  not  have  been  what  was  intended  by  the  Legislature. 
They  had  in  view,  doubtless,  a  family  broken  up  by  the  death  of 
its  head,  a  widow  suddenly  deprived  of  her  protector  and  pro- 
vider, and  children  looking  to  the  >vidow  for  the  support  which 
the  father  had  given.  It  was  to  enable  the  widow  to  extend  that 
support  that  the  act  was  passed.  She  was  not  made  a  technical 
trustee.  It  was  assumed  her  aflfection  for  the  children  would  be  a 
sufficient  safeguard  to  their  interests."  It  was  therefore  held 
that  the  widow  could  claim  the  bounty  in  her  own  right,  and  was 
not  obliged  to  divide  it  amon^  adult  children.* 

§  916.  How  in  case  of  Step-cliildren. — **In  most  cases," 
continued  the  court  in  the  case  last  cited,  **  the  widow  is  the 
mother  of  the  children.  If  she  be  but  a  step-mother,  they  are 
generally  safe,  in  her  regard,  not  only  for  them,  but  for  the 
deceased.  Certainly  it  could  not  tend  to  the  promotion  of 
domestic  harmony  to  invite  the  children  (or  relations  of  the  first 
wife  using  the  names  of  the  children)  to  assail  the  character  of 
their  father's  widow,  though  but  a  step-mother,  and  contest  her 
right  to  administer  the  bounty  given  by  the  law  for  herself  and 

1  Terry's  Appeal,  66  Pa.  St.  844. 

>  Nevins'  Appeal,  47  Pa.  St  280,  opinion  by  Strong,  J. 
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'"her  deceased  hushaTid's  family.  Were  such  a  door  open,  there  is 
reason  to  believe  that  it  would  not  unfrequently  call  forth  some 
of  the  worst  passions,  and  the  bounty  of  the  Legislature,  inst'Cad 
of  being  a  blessing,  would  prove  a  curse.  In  a  certain  sense  the 
widow  is  a  trustee  for  herself  and  the  family ;  not,  however,  for 
herself  and  adult  children,  who  are  no  members  of  the  family. 
She  is  responsible  only  in  a  court  of  conscience.  The  law  has 
left  to  her  discretion  the  proper  use  of  the  fund  placed  in  her 
hands,  declaring  only  that  it  is  intended  for  herself  and  the 
f  mily."  The  children  of  a  deceased  husband  by  a  former  wife 
were,  therefore,  denied  "proportionate  parts"  of  this  bounty.* 

§  917.  When  the  Right  must  he  as^rted.  —  "Under  stat- 
utes passed  to  regulate  the  exemption  right  of  widows  and 
children,*'  said  Woodward,  J.,  in  Sellers'  Estate,'  "some  rules 
have  been  firmly  settled.  The  demand  for  the  exemption  must 
be  made,  or  the  privilege  will  be  held  to  be  waived.*  It  must  be 
made  within  a  reasonable  time  ;  *  before  a  sale  of  property  ;  •  be- 
fore the  executor  has  incurred  expenses  in  proceedings  to  effect  a 
sale  ;  *  before  the  estate  has  been  administered ; '  and  before  the 
interests  of  other  parties  shall  have  been  affected  by  delay.' 
There  can  be  but  one  appraisement,  and,  if  property  of  less  value 
than  $300  be  elected  and  retained,  the  right  to  the  residue  is 
waived.'  If  the  claim  be  duly  made  and  be  disregarded  or  re- 
fused, the  remedy  is  by  a  personal  action  against  the  personal 
representatives  of  the  decedent.^*^  But  the  demand  may  be  for 
property  to  the  value  of  $300  out  of  the  decedent's  real  or  per- 
sonal estate,  or  for  the  sum  of  $300  out  of  bank-notes,  money, 

1  Kevins'  Appeal,  47  Pa.  St  280. 
«  82  Pa.  St.  166. 

*  Davis*  Appeal,  84  Pa.  St  266 ;  Hufman's  Appeal,  81  Pa.  St  820. 

*  Burk  V,  Oleason,  46  Pa.  St  297. 

«  Neff*B  Appeal,  21  Pa.  St  248;  Estate  of  Oranse,  6  Phila.  Bep.  71;  Estate  of 
Dech,  6  Pbila.  Rep.  72.  And  if  so  made,  it  is  made  in  time.  Lyman's  Admn  % 
Byam,  88  Pa.  St  476. 

*  Davis'  Appeal,  supra. 

Y  Baskin's  Appeal,  88  Pa.  St  66;  Tibbins'  Estate,  6  Phila.  Bep.  lOa 
B  Kirkpatrick's  Estate,  6  Phila.  Bep.  dS. 

*  Davis'  Appeal,  supra;  Baskin's  Appeal,  supra. 
w  Compher  t;.  Compher,  26  Pa.  St  8L 
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stocks,  judgments,  or  other  indebtedness.^  If  money,  as  such, 
or  money  out  of  any  security  is  retained,  appraisement  is  not 
necessary.*'  ^  To  this  summary  statement  it  may  be  added  that 
a  claim  made  atler  a  lapse  of  several  years  and  a  second  marriage 
has  been  held  too  late.'  But  where  the  husband  deserts  his  wife, 
withholds  from  her  knowledge  of  his  whereabouts,  and  leaves  her 
to  support  their  children  without  asmstance,  she  is  not  bound  at 
her  peril  to  take  notice  of  his  death  in  order  to  claim  her  exemp- 
tion. Thus,  where  the  desertion  had  continued  for  ten  years, 
the  wife  seldom  hearing  from  the  husband  or  having  tidings  of 
his  whereabouts,  and  where  he  had  been  dead  eighteen  months 
before  the  wife  was  apprised  of  the  fact,  a  claim  made  by  her  im- 
mediately after  coming  into  possession  of  such  knowledge  was 
not  too  late.* 

§  918.,  Appraisement  under  the  foregoinsr  Statute.  —  The 

statute  already  quoted  from  goes  on  to  recite :  <<And  it  shall  be 
tbe  duty  of  the  executor  or  administrator  of  such  decedent  to 
have  the  said  property  appraised  in  the  same  manner  as  is  pro- 
vided in  the  act  passed  the  9th  day  of  April,  in  the  year  1849,* 
entitled  *  An  act  to  exempt  property  to  the  value  of  three  hundred 
dollars  from  levy  and  sale  on  execution  and  distress  for  rent ; ' 
*  *  *  and  said  appraisement,  upon  being  signed  and  certified 
by  the  appraisers,  and  approved  by  the  orphan's  court,  shall  be 
filed  among  the  records  thereof."*    The  appraisement  under  this 

»  Penn.  Acts  April  14,  1861,  and  April  8,  1869. 

s  Larrison'B  Appeal,  86  Pa.  St.  130;  Baldj's  Appeal,  40  Pa.  St.  828;  Peterman*8 
Appeal,  76  Pa.  St.  116. 

'  Burk  V.  Gleason,  46  Pa.  St.  297.  "  The  act  was  passed  for  the  benefit  of  the  widow 
or  children  of  any  decedent  Burk  left  no  children.  Was  Mrs.  Gleason  his  '  widow  * 
within  the  spirit  and  meaning  of  the  act?  We  think  she  was  not  If  she  meant  to 
assert  her  rights  of  widowhood,  she  should  have  done  it  in  a  reasonable  time  after  her 
husband's  death — in  the  form  of  a  legal  administration — and  whilst  she  was  a  widow 
indeed.  To  delay  her  claim  seven  years,  and  then  to  prosecute  it  through  a  second 
husband,  would  be  an  application  of  the  statute  which  was  not  intended,  and  cannot 
be  admitted.  K  any  widow  could  be  permitted  to  come  into  this  statute  after  a 
second  marriage,  the  laches  of  this  widow  was  gross  enough  to  postpone  her."  Ibid,, 
per  Woodward,  J. ;  Thompson,  J.,  dissenting. 

*  Terry's  Appeal,  65  Pa.  St  844. 

^  As  to  the  appraisement  under  this  statute  see,  ante^  {  882. 

•  Act  April  14, 1861,  i  6;  Puid.  Laws,  613;  Bright  Purd.  Dig.  416,  2  60. 
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stsiiutc^  should  be  made  as  promptlj  as  the  appraisement  of  a 
debtor's  estate  under  an  execution,  under  the  act  of  1849.^  The 
fact  that  two  out  of  three  of  the  appraisers  were  relatives  of  the 
decedent  or  widow  was  held  insufficient  to  avoid  the  appraise* 
ment.^  Where  a  guardian  of  the  minor  children  of  a  decedent, 
nearly  one  year  after  the  widow's  appraisement  had  been  made, 
and  nine  months  after  it  had  been  confirmed,  filed  exceptions 
thereto,  on  the  ground  that  the  valuation  which  the  appraisers 
had  put  upon  the  articles  chosen  by  her  was  too  low,  and  the 
orphan's  court,  on  rule  granted  to  show  cause  why  the  appraise- 
ment should  not  be  set  aside,  appointed  an  auditor,  who  made 
a  new  and  increased  valuation,  which  the  orphan's  court  con- 
firmed, it  was  held  (1)  that,  since  the  wards  had,  with  the 
widow,  enjoyed  the  use  of  the  goods  for  so  long  a  time,  their 
guardian  had  no  right  to  complain,  and  that,  for  his  needless 
interference,  the  costs  of  the  proceeding  should  be  imposed  upon 
him  personally ;  (2)  that  the  valuation  of  the  auditor  could  not 
be  substituted  for  that  of  the  ap'praisers  provided  for  by  law.' 

§  919.    Effect  and  Conclusiveness  of   Appraisement.  —  The 

confirmation  of  the  appraisement  is  an  adjudication  to  the  widow 
of  the  property  mentioned  in  the  inventory,  and  vests  the  same 
in  her  absolutely.*  An  appraisement  confirmed  by  the  court  is  a 
matter  of  record,  possessing  the  efiect  of  a  judgment,  and  open 
to  no  collateral  review.  Such  a  record,  however,  is  conclusive 
of  nothing  except  the  subject  to  which  it  relates.  Thus,  where 
by  an  appraisement  the  value  of  the  specific  chattels  left  by  the 
decedent  was  ascertained  to  be  $48,  and  it  was  in  evidence  that 
the  widow  claimed  $252,  the  residue  of  her  $300  allowed  by  law, 
out  of  a  security  belonging  to  her  husband,  but  no  note  of  her 
claim  was  made  in  the  appraisement,  the  confirmation  of  the 
appraisement,  while  conclusive  as  to  the  goods,  did  not  affect 
that  residue  ;  since,  as  to  that  part  of  the  exemption  claimed  in 
a  security,  no  appraisement  was  necessary.* 

»  Vandevort'a  Appeal,  48  Pa.  St  462. 

s  Ibid. ;  ante,  {  522. 

»  IMd. 

«  Bunyan's  Appeal,  27  Pa.  St  121 ;  ante,  2  667. 

«  Sellers'  Estate,  82  Pa.  St  168. 
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§  920.  Remedy  of  Widow  against  Administrator.  —  In  Penn- 
sylvaniii  it  is  said  that  ordinarily  the  benefit  to  be  derived  from 
the  statute  of  that  state  creating  a  widow's  exemption  should 
be  under  the  supervision  of  the  orphan's  court ;  but  where  the 
executors  refuse  to  allow  the  exempt  property  to  be  appraised 
and  to  remain  with  the  widow,  but  convert  the  whole  estate  into 
money,  the  widow  may  maintain  an  action  against  them  in  the 
Common  Pleas  for  dam«iges  for  the  injury  sustained.^  Here, 
where  the  old  system  of  pleading  prevails,  the  widow  has  not 
such  a  general  or  special  property  in  the  articles  as  will  entitle 
her  to  maintain  trespass  against  the  administrator  who  has  re- 
fused her  an  appraisement.  Her  remedy  is  a  special  action  on 
the  case ;  or,  if  the  estate  has  been  sold  and  converted  into 
money  by  the  administrator,  she  can  maintain  assumpsit  for 
money  had  and  received  to  her  use.'  She  may  bring  her  action 
against  him  at  once,  without  waiting  for  a  settlement  and  distri- 
bution of  the  estate.*  But  it  is  a  good  defense  to  such  an  action 
that  the  widow  has  appropriated  to  her  own  use  three  hundred  dol- 
lars' worth  of  the  personal  estate  of  her  deceased  husband.  Before 
recovering  such  damages  she  is  bound  to  account  for  the  value  of  any 
such  property  previously  taken.*  In  such  a  suit  the  administrator 
may,  therefore,  prove  the  value  of  the  goods  so  taken  by  the  widow.* 


ARTICLE  III. — Widow's  Homestead  in  Louisiana. 

§  922.  Nature  of  the  Bight  in  general.  —  By  a  statute  of 
Louisiana  enacted  *'to  provide  a  homestead  for  the  widow  and 
children  of  deceased  persons,"  it  is  provided  that  there  is  to  be 
drawn  for  this  pui-pose  from  the  estate  **  a  sum  which,  added  to 
the  amount  of  property  owned  by  them,  or  either  of  them  [the 
widow  and  children],  in  their  own  right,  will  make  up  the  sum  of 
one  thousand  dollars."  •  This  bounty  is  given  only  to  a  widow  and 
children  left  in  necessitous  circumstances  at  the  death  of  the  hus- 

*  Oompher  r.  Compher,  26  Pa.  St  84. 

s  Neely  v,  McConnick,  25  Pa.  St  265 ;  ante,  2  870  ct  seq. 

«  Ibid. 

^  Lyman's  Admr.  v.  Byam,  88  Pa.  St  476. 

»  Ibid. 

•  La.  Acts  1862,  p.  171. 
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band  ;^  or,  as  one  case  holds,  **  at  the  time  the  charity  is  applied 
for."  ^  In  order  to  determine  whether  the  widow  a  d  children  are 
entitled  to  receive  anything  from  the  estate  under  this  statute,  the 
sum  of  their  entire  property  is  to  be  considered,  and,  if  it  amounts 
to  $1,000,  nothing  can  be  withdrawn  from  the  estate,  although 
the  widow  or  some  one  of  the  minor  heirs  may  be  in  necessitous 
circumstances  and  not  possess  $1,000.'  In  the  view  of  the  court 
the  object  of  the  statute  *^  is,  not  to  make  up  one  thousand  dol- 
lars to  each  of  them,  but  one  thousand  dollars  to  them  all. 
Hence,  if  the  minor  children  are  worth  five  hundred  and  fifty 
dollars,  the  widow  would  receive,  in  usufruct  only,  four  hundred 
and  fifty  dollars.  If  they  are  worth  nine  hundred  and  ninety 
dollars,  the  widow  would  receive  only  ten  dollars."  *«Now," 
continued  the  court,  '^  suppose  the  children  in  the  present  case 
had  inherited  a  large  estate  from  their  mother,  the  first  wife  of 
the  intestate,  and  their  father's  succession  were  unable  to  pay  its 
creditors ;  if  pi aintifl^' 8  position  be  correct,  the  widow  would 
take  one  thousand  dollars  from  the  creditors,  which,  upon  her 
death  or  marriage,  would  go  to  those  heirs  in  full  property,  no 
matter  how  wealthy  they  might  be  —  a  thing  which  could  happen 
only  for  ten  dollars  if  the  minor  children  had  been  worth  only 
nine  hundred  and  ninety  dollars ;  and  thus  they  become  en- 
riched at  the  expense  of  their  father's  creditors,  simply  because 
they  have  less  need  for  such  assistance."  *  This  result  —  which 
leaves  the  widow  to  starve — is  probably  the  only  one  which 
could  have  been  reached  under  a  statute  so  absurd.  But  the 
rights  granted  to  the  widow  and  children  under  this  statute  vest 
in  them  at  the  time  of  the  death  of  the  deceased,  if  they  come 
within  its  provisions  at  that  momerU  of  time;  their  then  condition 
in  pecuniary  matters,  and  not  their  condition  at  any  subsequent 
time,  is  to  be  the  test  of  their  right.* 

I  Succession  of  Robertson,  28  La.  An.  882.  See,  also,  Dig.  Stat  La.  1870,  p.  701, 
2  1691. 

«  McCoy  «.  McCoy,  26  La.  An.  686. 

s  Stewart  v.  Stewart,  18  La.  An.  898 ;  Heirs  of  McCall  v.  McCall,  15  La.  An.  627; 
Succession  of  Melancon,  25  La.  An.  585. 

*  Stewart  v.  Stewart,  suproj  per  Merrick,  0.  J. 

*  Succession  of  Marx,  27  La.  An.  99;  Succession  of  Norton,  18  La.  An.  86;  Gim- 
ble  V.  Gk>ode,  18  La.  An.  352 ;  Succession  of  Robertson,  28  La.  An.  882. 
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§  923.  Independent  Rights  of  ChUdren.  — The  fact  that  the 
widow  may  have  hitermeddled  unlawfully  with  the  estate  of  the 
deceased  will  not  deprive  the  minor  children  of  their  rights  under 
the  statute  ;  for  their  rights  exist  independently  of  the  rights  of 
the  widow  —  they  would  be  entitled  to  claim  the  benefits  of  the 
act  if  the  deceased  had  left  no  widow.^  This  exemption  cannot 
be  claimed  out  of  the  proceeds  of  a  twelve  months*  bond  given 
for  the  price  of  property  of  a  debtor  sold  under  a  jndgment  be- 
fore his  death  ;  for  this  forms  no  part  of  his  succession.*  There- 
fore, where  there  were  two  minor  children,  each  possessed  in  his 
own  right  of  more  than  $1,000,  the  widow  was  entitled  to  noth- 
ing under  this  statute,  although  she  was  left  in  necessitous  cir- 
cumstances, and  did  not  possess  in  her  own  right  propeity  of 
the  value  of  $1,000.*  So,  the  value  of  furniture  received  by 
the  widow,  and  rent  received  by  her,  are  to  be  deducted  from 
the  $1,000  to  which  she  is  entitled  as  homestead.^ 

§  924.    Nature  of   Widow's    Title  —  Distribution.  —  The  2d 

section  of  the  foregoing  act  declares  that  *'  the  surviving  widow 
shall  have  and  enjoy  the  vsufruct  of  the  money  so  received  from 
her  deceased  husband's  succession  during  her  widowhood,  after- 
wards to  vest  in,  and  belong  to,  the  children  or  other  descendants 
of  said  deceased.*'  If  a  widow  has  been  appointed  tutrix  of  a 
minor  child,  and  has  remarried,  although  she  will  not  be  entitled 
to  the  usufruct  of  the  money  to  be  received  under  the  act,  she  is 
entitled  to  recover  as  natural  tutrix  the  $1,000  named  in  the  stat- 
ute of  the  administrator,  and  to  have  it  paid  over  to  her  without 
giving  security  —  which,  it  is  said,  she  would  have  to  furnish  in 
the  case  where  she  would  have  the  usufruct,  as  if  she  had  remained 
a  widow.^  But,  if  there  be  no  descendants  of  the  husband,  the 
widow  receives  this  bounty  in  full  propeily,  and  is  not  bound  to 

^  Gimble  v.  Goode,  18  La.  An.  852. 

«  Murphy  v,  Rulh,  24  La.  An.  74.  * 

*  Stewart  v.  Stewart,  18  La.  An.  898.  , 

'  Succession  of  Drum,  26  La.  An.  589.  Bents  of  mortgaged  property  occupied  by 
her  after  the  death  of  her  husband  are  so  deducted.  Succession  of  Ma^  29  La.  An. 
418. 

*  Gimble  v.  Goode,  supra. 
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give  security.^  The  husband  cannot  deprive  her  of  its  benefits 
by  testamentary  disposition.^  The  claim  of  the  widow  is  b, privi- 
leged debt  J  and  the  testamentary  heir  can  demand  only  the  bal- 
ance of  the  estate  after  all  the  debts  are  paid.'  This  bounty  re- 
sembles the  widow's  temporary  allowance  elsewhere  treated  of,* 
in  that,  if  the  widow  dies  before  reducing  it  into  possession,  it 
does  not  descend  to  her  heirs  (in  this  case,  by  a  previous  marriage) 
in  preference  to  the  heirs  and  creditors  of  the  husband.  The 
right  is  not  vested  in  her  until  it  is  claimed  and  the  property  re- 
duced into  possession.'^ 

§  925.  Cumulative  Exemptions.  —  Heirs  cannot  have  their 
homestead  portion  under  the  foregoing  act  and  also  an  allowance 
under  the  act  of  March  29,  1826.«  The  latter  act,  it  is  said,  ap- 
plies only  to  heirs  who  are  a'editors  of  their  deceased  pai-ent^ — 
a  statement  which  the  author  does  not  understand. 

§  926.  Entitled  to  what  Priority. — This  privilege,  conferred 
on  the  widow  and  children  ill  necessitous  circumstances,  was,  in 
one  case,  pronounced  superior  to  all  privileges  created  previously 
to  the  death  of  the  husband,  and  subsequently  to  the  passage  of 
the  act,  except  that  of  a  vendor ;  but  yielded  to  funeral  expenses, 
expenses  of  last  illness,  and  law  charges  growing  out  of  the  ad- 
ministration and  settlement  of  the  succession.®  In  a  later  case 
it  is  said  to  be  superior  to  all  other  debts  except  the  vendor's 
privilege,  and  expenses  incurred  in  selling  the  property ;  and 
where  it  conflicts  with  the  lessor's  privilege,  the  latter  must 
yield.'  Still  later  this  rule  is  reiterated,  and  it  is  said  that  the 
orphan's  homestead  prevails  over  the  privilege  of  the  vendor  of 
movables,  which  is  inferior  in  rank  to  that  of  the  vendor  of  im- 

'  Succession  of  Hunter,  18  La.  An.  257. 

*  Ibid. 
»  Ibid. 

*  See  next  chapter.        * 

*  Succession  of  Robertson,  28  La.  An.  832. 

*  Bull.  &  Curry's  Stat  497,  498. 

"*  Succession  of  Broderick,  12  La.  An.  628. 
"  Succession  of  Poulkes,  12  La.  An.  637. 

*  Succession  of  Bouvet,  25  La.  An.  481 ;  Succession  of  Rawk}  27  La.  An.  66Ql 
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movables,  and  to  that  of  the  lessor.*  The  result  of  these  cases  is 
embodied  in  the  declaration  that  '*  it  has  been  invariably  held  by 
this  court  that  the  privilege  conferred  on  the  widow  and  children 
in  necessitous  circumstances  is  superior  to  all  other  privileges 
except  that  of  the  vendor,  and  those  incurred  in  selling  the  prop- 
erty." *  It  takes  precedence  of  the  preference  which  a  creditor 
acquires  by  procuring  the  cancellation  of  a  fraudulent  mortgage.* 
The  widow  may  asseH  this  privilege  in  a  suit  between  the  other 
mortgage  creditors  and  the  purchaser  of  the  property,  before 
the  court  which  granted  the  order  of  seizure  and  sale.* 

§  927.  What  Widow  may  claim.  —  The  benefits  of  this  stat- 
ute extend  to  a  surviving  widow  who  was  the  husband's  concu- 
bine, and  only  married  to  him  a  few  days  before  his  death.  The 
court  cannot  attach  any  qualifications  to  the  recipient  of  this  leg- 
blative  bounty.* 

§  928.  Action  by  Widow  —  Evidence. — The  widow  is  not 
bound  to  postpone  her  action  for  her  homestead  portion  under 
this  statute  until  the  final  liquidation  of  the  estate,  since  this  de- 
lay would,  in  many  cases,  defeat  the  object  of  the  statute,  which 
is  to  afibrd  succor  to  the  indigent ;  •  but  it  seems  that  such  a  suit 
would  carrv  with  it  a  virtual  renunciation  of  her  communitv.^ 
It  is  not  necessary  for  the  widow,  in  such  an  action,  to  show  that 
her  husband  had  no  descendants  from  any  prior  marriage,  in 
order  to  be  relieved  from  giving  the  security  required  of  usufruct- 
uaries under  the  Code,®  since  this  is  a  negative  proposition.* 

§  929.  Under  Louisiana  Act  of  1865.  —  The  Louisiana 
Homestead  Act  of  1865  exempts  from  seizure  and  sale  under  exe- 

^  Succession  of  Gooley,  26  La.  An.  166. 

*  Succession  of  Cottingham,  29  La.  An.  669,  opinion  by  De  Blanc,  J. ;  Marr,  J., 
concurring  in  the  result,  and  Manning,  G.  J.,  dissenting ;  Quertier  v.  Succession  of 
Hille,  21  La.  An.  429. 

»  Ibid, 

*  Quertier  v.  Succession  of  Hille,  supra, 
^  Succession  of  Marc,  29  La.  An.  412. 

'  Harbour  v.  Haynes,  16  La.  An.  254. 
'  Ibid.t  per  Duffel,  J. 
8  Ibid. 

*  See  Marcos  v.  Barcas,  6  La.  An.  265. 
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cution  *'  one  hundred  and  sixty  acres  of  ground,  and  the  buildings 
and  improvements  thereon,  occupied  as  a  residence  and  bona  fide 
owned  by  the  debtor,  having  a  family,  or  mother  or  father,  or 
person  or  persons  dependent  upon  him  for  support ;  '*  ^  but  makes 
no  provision  for  the  transmission  of  the  exemption,  in  c^ise  of  the 
death  of  the  owner,  to  other  membei*s  of  his  family.  It  is  held 
that  the  exemption  thus  created  is  strictly  personal  to  the  debtor, 
and  does  not,  upon  his  death,  pass  to  his  widow  and  children.' 
The  act  has  no  reference  to  succession  property.'  But  where  the 
widow  had  acquired  the  land  by  purchase  during  her  widowhood, 
she  was  entitled  to  the  exemption.^ 

1  Dig.  Stat  La.  1870,  J  1691. 
'  Briant  o.  Lyons,  29  La.  An.  64. 
*  Burnett  v.  Walker,  28  La.  An.  886. 
«  Calyit  V.  Hoy  (MS.),  29  La.  An.  6& 

736 


WIDOW   AND   orphan's   YEAR'S   SUPPORT. 


CHAPTER  XVIII. 

OF  THE   WIDOW   AND    ORPHAN*8   YEAR's   SUPPORT. 

AKTICLE  L — Nature,  Conditions,  ani>  Quantum. 

8XCTI0N  932.   Statutory  Provisions. 

933.  This  Allowance  purely  statutory. 

934.  Not  the  "Widow's  Exemption,"  nor  "distributive  Share." 

936.  Nature  and  Object  of  this  Allowance. 
986.   Statutes  liberallv  construed. 

937.  Does  not  depend  upon  Intestacy. 

938.  When  subject  to  testamentary  Disposition. 
989,  940.  Widow's  Right  of  Election.  ' 

941.  Does  not  depend  upon  Insolvency. 

942.  Not  released  by  Marriage  Contract. 

943.  Effect  of  Death  of  Widow  before  Allotment 

944.  Allotted  out  of  Husband's  Property  only. 
946.  Overrides  Liens — Entitled  to  what  Priority. 

946.  How  in  Case  of  ancillary  Administration. 

947.  Such  Allowance  not  Assets  —  Title  and  Duty  of  Adminiatrator. 

948.  Quantum  of  the  Allowance  in  some  States  discretionary  with  the  Pro- 

bate Court. 
949,  960.  Principles  governing  the  Exercise  of  this  Discretion. 
951.   When  cannot  exceed  distributive  Share. 
962.   Quantum  of  the  Allowance  continued — Illustrations. 
968.  A  Case  in  which  $85,000  was  allowed. 
964.  Appeal  —  Conclusiveness  of  Award. 

ARTICLE  n.  —  Who  entitled  to  claim  it. 

SsonoN  966.  Widow  without  Children. 
966.   "Family." 
957-969.  Rights  of  Children  independently  of  the  Widow. 

960.  Child  in  Ventre  sa  Mere,  when  considered  in  Ease, 

961.  Rights  of  Children  of  different  Marriages. 

962.  Step-children. 

968.  Wife  living  apart  from  Husband  and  having  separate  Estate. 

964.  Continued  —  Observations  of  Chief  Justice  Shaw. 

965.  Wife  deserted  by  Husband  and  remarried. 

966.  Widow  of  Non-resident 

967.  If  Widow  have  separate  Estate,  or  separate  Means  of  Support,  what 

968.  Rule  in  Vermont 

969.  Rule  in  Alabama  and  MississippL 
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ARTICLB  m— Out  oy  ttrat  Pbopsstz. 

SxcTlON  970.  Personal  Property  only. 

971.  Consequences  of  this  Limitation. 

972.  How  apportioned  among  Legatees. 

978.  May  consist  of  what  Species  of  Personalty — Honey. 

ARTICLE  IV.— RxMXDiES  and  Pbocxdukk. 

SxcnoK  976.   Widow's  Remedy  summary. 

976.  And,  in  general,  without  Notice. 

977.  But  in  special  Cases,  Notice  should  be  given. 

978.  Whether  formal  Application  necessary. 

979.  Order  of  Court  unnecessary. 

980.  How  soon  Application  must  be  made — In  New  Hampshire. 

981.  In  North  Carolina. 

982.  In  Indiana. 
988.  In  Texas. 

984.  In  Illinois,  New  York,  and  lOssissij^L 

986.  Second  Allowance. 

986.  Setting  aside  Appraisement 

987.  Conclusiveness  of  Widow's  Election. 

988.  Revocation  of  Allowance. 

989.  Rehearing  of  Application. 
990,  991.  Appeal  from  Probate  Court 

992.  Action  for  by  Widow. 

ARTICLE  I.  —  Nature,  Ck)NDinoNS,  Ara>  Quantuic 

$  932.  Statutory  ProTislonB.  —  Statutes  exist,  it  is  believed,  in 
nearly  all  the  states,  under  which,  upon  the  death  of  the  husband, 
there  is  set  apart  to  the  widow  a  quantity  of  provisions  in  kind, 
or  a  sum  of  money  in  lieu  thereof,  or  other  personal  property, 
sufficient  to  support  herself  and  dependent  children  for  such 
period  as  may  be  expected  to  intervene  before  she  shall  come  into 
possession  of  her  dower  and  distributive  share  of  his  personalty, 
or  until  she  shall  have  been  able  to  provide  other  means  of  sup- 
port.^ In  some  states  the  duration  of  this  temporary  allowance 
is  left  in  the  discretion  of  the  court  of  probate,^  but  in  most 
states  it  is  limited  to  the  period  of  one  year  from  the  death  of 
the  husband  ; '  from  which  circumstances  it  is  generally  designated 

>  Rev.  Stat  Me.  1857,  ch.  65,  {  18 ;  Ihid.  1871,  ch.  65,  {  21. 

'  As  in  Massachusetts:  Adams  v.  Adams,  10  Mete.  170;  and  in  New  Hampshire: 
Foster  v.  Foster,  86  N.  H.  487. 

s  Alabama  •—  Code  1876,  {  2824.  Arkansas — Dig.  Stat  1874,  {  62.  Georgia  »  Code 
1878,  {  2571.     niinois— Rey.  Stat  1877,  ch.  8,  {  74.     Iowa— Code  1878,  2  287& 
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as  the  '♦  year's  support,"  the  **  year's  allowance,'*  or  the  *'  year's 
maiutenance." 

§  933.  This  Allowance  purely  statutory.  —  This  allowance  is 
wholly  the  creature  of  modern  statutes.  No  similar  provision 
appears  to  have  existed  at  common  law,  unless  we  may  so  regard 
that  clause  in  Magna  Charta  by  which  the  widow  had  a  right  to 
remain  in  her  husband's  capital  mansion-house  for  forty  days, 
during  which  period  her  dower  was  to  be  assigned.' 

§  934.  Not  the  **  Widow's  Exemption/'  nor  <<  distributive 
Share."  —  Care  should  be  taken  not  to  confound  this  allowance 
with  the  widow's  pars  rationabilia  under  Magna  Chariay^  nor  to 
what  corresponds  to  that  allowance  —  her  share  of  her  husband's 
personalty  under  the  statute  of  distribution.*  Nor  has  it  any 
connection  with  those  permanent  exemptions  which,  in  most  of 
the  states,  are  provided  for  the  widow  out  of  her  deceased  hus- 
band's personalty,  consisting,  in  general,  of  such  chattels  as  were 
exempt  from  execution  in  the  hands  of  the  husband  during  his 
life-time.* 

§  935*  Nature  and  Object  of  this  Allowance*  —  It  is  not  in- 
tended to  compensate  her  for  any  apparent  injustice  to  which  she 
may,  in  any  case,  be  exposed  by  the  statutory  rules  of  distribu- 
tion, or  by  the  will  of  her  husband ;  but  merely  to  furnish  her 
with  a  small,  temporary  allowance,  by  which  she  can  support 
herself  and  dependent  children,  until  her  interest  in  the  estate 
can  be  set  out  to  her.*     But  in  Maine  the  practical  construction  of 

Kansas— G«zi.  Stat  186S,  ch.  87,  J  49.  Michigan— 2  Comp.  Laws  1871,  {  4291. 
Mississippi— Rev.  Code  1871,  {  1290.  Nebraska— Gen.  Stat  1878,  ch.  17,  i  176. 
North  Carolina— Battle's  Rev.,  ch.  117,  J  14.  Tennessee— 2  Stat  1871,  J  2286. 
Texas- 2  Paac  Dig.  Laws,  §  1306.    Wisconsin— 2  Taylor's  Stat  1161,  {  23. 

1  Hubbard  v.  Wood,  16  N.  H.  78;  8  Redf.  on  WiUs,  883. 

«  2  Bla.  Com.  492. 

s  Gilman  v.  Gilman,  68  Me.  191,  192 ;  Hays  v.  BufEngton,  2  Ind.  369. 

*  As  to  these  exemptions  see  the  preceding  chapter;  also.  Graves  v.  Graves,  10  B. 
Mon.  81 ;  Husbands  v.  Bullock,  1  Duv.  21 ;  Harrell  v,  Hammond,  26  Ind.  104. 

*  Adams  v.  Adams,  10  Mete  170 ;  Hubbard  i;.  Wood,  16  N.  H.  74 ;  Mathes  v,  Ben- 
nett, 21  N.  H.  188;  Kingman  v.  Kingman,  81  N.  H.  182;  Turner  v.  Turner,  80  Miss- 
480;  Kimball  v,  Deming,  6  Ired.  420;  Turner  v.  Fisher,  4  Sneed,  209;  Drew  v.  Gor- 
don, 18  Allen,  122 ;  Wright  v,  Wright,  18  Allen,  209 ;  Hollenbeck  v.  Pixley,  8  Gray^ 
626 ;  Brown  v.  Hodgdon,  81  Me.  66. 
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their  statute  has  been  more  liberal,  and  the  allowance  is  not  to  be 
understood  as  being  confined  in  all  cases  to  mere  temporary  relief.^ 

§  936.  Statutes  liberally  construed.  —  Such  being  the  nature 
of  this  right,  it  follows  that  statutes  creating  it  demand  at  the 
hands  of  the  courts  a  liberal  interpretation  and  application ;  not 
so  as  to  make  them  a  cloak  to  cover  up  a  substantial  invasion  of 
the  rights  of  creditors,  but  so  as  to  resolve  all  reasonably  doubtful 
questions  iu  favor  of  the  widow  and  children.* 

§  937.  Does  not  depend  upon  Intestacy.  —  As  a  general  rule 
the  widow  and  children  are  entitled  to  this  bounty  whether  the 
husband  and  father  died  testate  or  intestate.'  Such  an  interpre- 
tation was  put  on  a  statute  of  Mississippi  extending  this  allow- 
ance to  **the  widow  and  children  of  any  deceased  person."* 
This  conclusion  seems  unavoidable  when  the  purpose  of  such  a 
statute  is  considered,  "It  is  intended  as  a  humane  pi-ovision 
for  the  support  of  herself  and  her  children,  when  she  is  pre- 
sumed to  be  left  in  a  condition  in  which  she  is  unable  to  provide 
for  herself."*  The  contrary  construction  of  such  a  statute 
**  would  put  it  in  the  power  of  a  testator  to  deprive  his  widow  of 
all  benefit  from  the  beneficent  provisions  of  the  statute,  simply 
by  making  a  residuary  legatee."  • 

§  938.   When  subject  to  testamentary  Disposition.  —  By  the 

terms  of  an  early  statute  of  Mississippi,  property  exempt  from 
execution  in  the  hands  of  the  husband  descended  '*  in  like  man- 
ner  as  other  property  descends.'*  Language  of  similar  import 
was  used  in  a  prior  statute  on  the  same  subject,  passed  in  1839.^ 
Now,  other  property  descends  subject  to  the  right  of  testament- 

*  Kersey  v,  Bailey,  52  Me.  201. 

'  To  this  effect  see  Crane  v.  Crane,  17  Pick.  427 ;  Heirs  of  Sawyer  v.  Sawyer,  28  Vt 
248,  per  Redfield,  C.  J. ;  Kersey  v.  Bailey,  52  Me.  201 ;  Strawn  v,  Strawn,  68  HI.  263 ; 
Kapp  V,  Public  Admr.,  2  Bradf.  260. 

'  Collier r.  Collier,  8  Ohio  St  875;  KimbaU  v,  Deming,  6  Ired.  420;  Turner©. 
Fisher,  4  Sneed,  209;  Williams  v.  WiUiams,  5  Gray,  26;  Heirs  of  Sawyer  v.  Sawyer, 
28  Vt.  246,  249,  per  Redfield,  C.  J. 

*  McRoary  v.  Robinson,  12  Smed.  &  M.  818;  Turner  v.  Turner,  80  Miss.  480. 

*  Handy,  J.,  in  Turner  v.  Turner,  supra, 

*  Thomas,  J.,  in  Williams  p.  Williams,  5  Gray,  2& 
1  Hutch.  Code  Miss.  68a 
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• 

ary  disposition  of  its  owner,  and  the  same  rule  has  been  de- 
clared as  applicable  to  this  statute.^  **It  is  manifest,"  suid 
Hsindy,  J.,  *'  from  the  terms  employed  in  these  provisions,  that 
it  was  intended  that  the  widow  should  take  such  property  only 
by  descent  or  distribution,  and  it  was  never  contemplated  that 
the  husband's  right  to  dispose  of  it  by  will  should  be  interfered 
with.  Her  right  is  not  absolute,  but  dependent  upon  her  hus- 
band's dying  without  making  any  disposition  of  the  property; 
and,  if  he  dispose  of  it  by  will,  she  would  lose  all  interest  in  it, 
except  under  the  provisions  of  the  will,  unless  she  renonnce  the 
will,  and  the  property  is  thereby  necessary  to  be  brought  into 
distribution.  If  this  were  not  so,  it  would  deprive  the  husband 
of  the  power  to  make  such  a  disposition  of  his  property  as,  under 
certain  circumstances,  might  be  absolutely  necessary  for  the 
support  and  welfare  of  his  widow  and  children ;  and  cases  may 
be  readily  conceived  where  the  greatest  mischief  and  injustice 
would  be  thereby  occasioned.*'*  »*If  [as  in  the  following  case] 
provision  be  made  for  her  in  the  will,  she  will  be  precluded  of 
her  general  rio;ht  of  distribution  of  his  estate  unless  she  renounce 
the  will.  But  if  no  provision  be  made^for  her  in  the  will,  and 
she  renounce,  yet  she  will  be  entitled  only  to  her  share  of  the 
estate  generally,  and  is  not  entitled  to  any  specific  part  of  it 
which  has  been  disposed  of  by  the  will.  Consequently,  whether 
provision  be  made  for  her  in  the  will  or  not,  or  whether  she 
renounce  the  will  or  not,  she  will  not  be  entitled  to  specific  prop- 
erty of  this  description  which  is  disposed  by  the  will."* 

§  939.  Widow's  Bight  of  Election.  —  A  statute  of  Massa- 
chusetts provided  that,  **  whenever  any  widow  shall  waive  the 
provision  made  for  her  in  the  last  will  and  testament  of  her 
deceased  husband,  the  judge  of  probate  having  jurisdiction 
thereof  is  hereby  authorized  and  empowered  to  make  such 
widow  such  allowance  from  the  personal  estate  of  the  said  de- 
ceased testator  as   he   is  now  by  law  authorized  to  make  to 

1  Turner  v.  Turner,  80  Miss.  481 ;  Nash  o.  Young,  81  Miss.  184. 

•  Turner  v.  Turner,  supra. 

*  Curia :  Nash  9.  Young,  supra. 
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widows  of  persons  deceased  intestate."  ^  By  this  statute  the 
Legislature  was  held  to  have  intended  that  the  widow  should 
have  her  election  to  claim  under  the  will,  or  her  allowance  under 
the  statute.*  The  testator  cannot  by  will  deprive  her  of  dower^ 
or  such  part  of  the  personal  estate  as  the  judge  of  probate  shall 
determine  necessary  according  to  her  quality  and  degree.*  But 
what  sort  of  a  provision  is  to  be  deemed  **  a  provision  made  for 
her  "  in  her  husband's  will,  so  as  to  take  the  place  of  this  statutory 
allowance  ?  The  answer  to  this  question  would  obviously  seem  to 
be  that  the  provision  must  have  been  intended  by  the  testator  to 
take  the  place  of  the  statutory  allowance.  For  if  the  provision 
were  obviously  in  lieu  of  dower,  or  in  lieu  of  her  final  distribu- 
tive share  of  the  personalty,  there  would  be  no  logic  in  requiring 
her  to  reject  these  in  order  to  claim  the  small  bounty  intended 
to  protect  her  and  her  children  from  immediate  starvation  ;  and 
it  has  been  so  held,  though  not  exactly  upon  this  reasoning,  in 
Ohio  *  and  in  Pennsylvania.* 

§  940.  Continued.  —  But  the  Supreme  Judicial  Court  of 
Massachusetts  has  held  that  the  following  words  in  a  husband's 
will  —  «*  As  to  my  wife,  Kezia  Crane,  my  will  is  that  she  shall 
have  her  dower  out  of  my  estate  in  the  same  manner  as  she 
would  have  been  entitled  to  if  this  will  had  not  been  made"  — 
constituted  a  '*  provision  "  for  the  widow,  within  the  meaning  of 
the  statute  above  quoted,  such  as  gave  her  an  election  **  to  claim 
the  provision  so  made  for  her  by  the  law,  upon  waiving  her  claim, 
under  the  will;"  indicating  that,  in  order  to  make  such  claim, 
it  was  necessary  for  the  widow  to  waive  the  provision  of  the  will, 
though  that  question  did  not  arise,  for  she  had  waived  it.*    If, 

1  Stat  1833,  ch.  40.    Similar  statutes  exist  in  other  states :  Bev.  Stat  Me.,  cb.  108, 
{  18 ;  Brown  v,  Hodgdon,  81  Me.  68. 
«  Crane  v.  Crane,  17  Pick.  427. 
8  IhicL 

*  Collier  v.  Collier,  8  Ohio  St  869,  876. 

^  Compher  v.  Compher,  26  Pa.  St  88 ;  compare  Sulzberger  o.  Sulzberger,  60  Oal. 
886. 

*  Crane  o.  Crane,  supra.  Under  the  old  statutes  of  Massaohusetts,  where  a  man 
died  testate  and  solvent,  his  widow  could  not,  by  waiving  the  provisions  made  for 
her  in  the  will,  have  her  statutory  allowance.    Currier,  AppeUant,  8  Pick.  876. 

742 


JTATURE,  CONDITIONS,  AND   QUANTUM.  §  942 

however,  the  provision  was  manifestly  in  lieu  of  her  statutory 
**  maintenance,"  and  she  has  accepted  and  enjoyed  it,  she  cannot 
afterwards  claim  the  benefits  of  the  statute  ;  for  the  doctrine  that 
a  person  cannot  take  under  a  will  and  also  claim  rights  contra- 
dictory to  it,  or  in  conflict  with  it,  is  applicable  here  as  else- 
where.^ If  the  widow  has  waived  the  provision  made  for  her  in 
the  will,  and  accepted  the  statutory  allowance  as  set  apart  by  the 
Probate  Court,  the  heirs  and  legatees  cannot  sustain  an  appeal 
therefrom  on  the  ground  that  she  had  executed  under  seal  a  ?'C- 
traxit  of  such  waiver,  agreeing  to  accept  the  provisions  of  the  will.* 

§  941.  Does  not  depend  upon  Insolvency.  —  Furthermore,  it 
is  obvious  that  the  right  of  the  widow  and  children  to  this  allow- 
ance cannot  be  made  to  depend  upon  the  fact  that  the  estate  is 
insolvent;  otherwise,  they  might  starve  before. the  executor  or 
administrator  has  had  time  to  determine  whether  the  estate  is 
solvent  or  insolvent.'  The  cases,  however,  mostly  turn  on  the 
language  of  particular  statutes. 

§  942.  Not  released  by  Marriage  Contract.  —  To  a  petition 
by  a  widow,  to  the  Probate  Couil,  for  an  allowance  out  of  her  de- 
ceased husband's  estate,  it  is  no  defense  that  by  a  marriage  con- 
tract she  had  released  all  claim  upon  his  estate  ;  *  nor  would  such 
a  contract  be  a  defense  to  the  widow's  claim  for  her  distributive 
share.*  Two  reasons  were  given  by  the  Massachusetts  court  for 
so  holding :  First,  that  a  release  of  a  claim  which  has  no  present 
existence  is  inoperative.  The  contract,  being  executory,  cannot 
avail  by  way  of  estoppel.  It  could  not  be  broken,  so  as  to  create 
any  cause  of  action  upon  it,  until  after  a  decree  of  distribution 
should  have  been  made.*     Second,  that  the  powers  of  the  court  of 

1  Little  V.  Birdwell,  27  Texas,  691 ;  Satliff  v,  Bald^nn,  29  Ind.  16 ;  ante,  J  J  644,  897. 

'  Gowen,  Appellant,  82  Me.  516. 

»  Curd  V.  Curd,  9  Humph.  171 ;  Pride  v.  Watson,  7  Heisk.  232 ;  Blanchard  v.  Thomp- 
son, Sup.  Ct  Tenn.  (MS.)  7  Heisk.  284;  Hopkins  v.  Long,  9  Ga.  261;  Johnson  o. 
Corbett,  11  Paige,  276;  McNulty  v.  Lewis,  8  Smed.  &  M.  620;  Loury  ».  Herbert, 
26  Miss.  101 ;  Mason  v.  O'Brien,  42  Miss.  427. 

*  Blackinton  v.  Blackinton,  110  Mass.  461 ;  Phelps  v.  Phelps,  72  HI.  645. 

^  SuUings  V.  Richmond,  5  Allen,  187 ;  Tarbell  v.  Tarbell,  5  Allen,  198,  note. 

*  Sullings  V.  Richmond,  supra,  per  Hoar,  J.  Cited  and  followed  in  Blackinton  v. 
Blackinton,  9upr<i,    To  the  same  effect,  Hancock  v.  Hubbard,  19  Pick.  167. 
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probate  are,  for  the  most  part,  defiued  and  fixed  by  statute,  aad 
do  not  extend  to  the  determination  of  controverted  questions  of 
this  kind.^  The  reasons  given  by  the  Illinois  court  may  be  con- 
densed as  follows :  first,  it  could  not  be  supposed  that  the  hus- 
band, by  such  a  contract,  intended  to  discharge  his  est'ite  from 
the  burden  of  supporting  the  fruits  of  the  marriage  after  his 
death;  second,  the  provision  which  the  law  makes  for  the  sup- 
port of  the  widow  is  not  an  inte^^est  in  the  property  of  her  hus- 
band, but  a  provision  which  the  law  makes,  for  wise  and  politic 
reasons ;  third,  the  ante-nuptial  agreement  in  the  case  under 
consideration  did  not  make  any  express  allusion  to  this  provision  ; 
fourth,  the  right  to  this  allowance,  being  founded  in  considera- 
tions of  public  policy,  and  not  of  private  benefit  merely,  cannot 
be  waived  ; '  fifth,  the  children  of  the  marriage  have  such  a  right 
in  this  provision  that  it  could  not  have  been  waived  by  their 
mother  before  her  marriage  ;  and,  since  the  law  will  not  sanction 
the  separation  of  the  children  from  the  mother,  their  right  be- 
comes hers  ;  she  paiticipates  in  it.  It  is  apparent  that  this  case, 
while  correct  in  its  result,  is  over-reasoned.  Thus,  the  second, 
third,  and  fourth  reasons  would  equally  support  the  conclusion  of 
the  court  in  a  case  where  there  were  no  children  of  the  marriage 
living  with  the  widow.  But,  notwithstanding  this,  Mr.  Justice 
Craig  says,  toward  the  conclusion  of  the  opinion  of  the  court,  "  were 
there  no  child  or  children  residing  with  the  widow  of  the  deceased 
after  his  death,  a  very  diflerent  question  would  be  presented.'" 

§  943.    Effect   of  Death  of  Widow   before  Allotment.  —  A 

consideration  of  the  nature  of  this  bounty  leads  to  the  conclusion 
that,  if  the  widow  die  before  it  is  allotted  to  her,  it  cannot  be 
claimed  by  her  administrator.*     The  courts  which  so  hold  pro- 

^  Sullings  V.  RichTnond,  5  Allen,  187.  And  see  Eveleth  v.  Crouch,  15  Mass.  807; 
Grinnell  v.  Baxter,  17  Pick.  383. 

»   See  {441  etseq. 

»  Phelps  1?.  Phelps,  72  HI.  645,  550. 

*  Cox  V.  Brown,  5  Ired.  194 ;  Kimball  v,  Deming,  6  Ired.  418 ;  Ex  parte  Dunn,  63 
N.  C.  137;  Adams  v.  Adams,  10  Mete.  170;  Drew  v.  Gbrdon,  18  Allen,  122;  Estate  of 
Johnson  t;.  Estate  of  Johnson,  41  Vt.  470;  Tarbox  v.  Fisher,  50  Me.  238.  The  same 
rule  obtains  with  reference  to  what  is  termed  ^the  homestead  of  widows  and  children 
in  necessitous  circumstances,  in  Louisiana.  Succession  of  Bobertson,  28  La.  An.  882 ; 
ante,  {  924. 
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ceed  upon  the  idea  that  it  would  be  a  perversion  of  a  law  intended 
to  meet  the  pressing  wants  of  a  widow  and  her  family  under  try- 
ing circumstances,  to  make  it  the  means  of  distributing  the  prop- 
ei*ty  of  a  deceased  husband  to  the  creditors  of  his  widow,  instead 
of  his  own  creditors.^  The  writer  is  unable  to  see  the  force  of 
this  reasoning,  unless  as  applicable  to  those  statutes  which  limit 
the  allowance  to  ceilain  articles  in  kind.  Where,  as  in  some 
states,  the  allowance  may  be  paid  in  money,  the  widow  may  fre- 
quently be  obliged,  before  the  allotment  is  made,  to  obtain  im- 
mediate necessaries  on  credit,  on  the  faith  of  being  able  to  pay 
for  them  out  of  the  money  allotted  to  her ;  and  this  may  even 
be  the  case  where  the  allotment  is  made  in  provisions  in  kind. 
And  it  is  certainly  against  both  justice  and  sound  policy  that,  in 
the  event  of  the  death  of  the  widow  before  coming  into  posses- 
sion of  tliis  bounty,  it  should  not  pass  to  her  administrator  for 
the  purpose  of  paying  debts  of  this  kind.  But  the  coui^ts  have 
generally  held  otherwise.  Thus,  where  the  widow  died  pending 
an  appeal  from  a  decree  making  her  an  allowance,  this  put  an 
end  to  her  claim ;  her  administrator  was  not  allowed  to  enter  an 
appearance  and  ask  for  an  affirmance  of  the  decree.*  So,  where 
the  judge  of  probate  made  a  decree  allowing  the  widow  as  neces- 
saries for  herself  and  the  family  under  her  care  "  personal  estute 
of  said  deceased  to  the  amount  of  two  hundred  and  fifty  dollars," 
it  was  held  that  «*  this  authorized  her  to  select  from  the  inventory 
such  items  as  she  might  prefer,  to  that  amount,  and  entitled 
her  to  demand  and  receive  them  from  the  executor,  if  the  per- 
sonal estate  was  sufficient  therefor.  The  decree  established  con- 
clusively her  right  to  make  the  selection  and  demand  :  but,  until 
these  were  made,  it  gave  her  no  right  of  property  in  any  part  of 
the  estate,  and  no  right  of  action  to  recover  any  sum  of  money. 
If  she  did  not  exercise  the  privilege,  it  was  strictly  personal,  and 
could  not  be  used  by  her  personal  representative  after  her 
death.'"  In  respect  of  this  doctrine,  there  is  a  broad  distinc- 
tion between  the  widow's  temporary  allowance  and  her  distribu- 
tive share ;  for,  as  well  stated  by  the  Supreme  Court  of  Vermont, 

*  Cox  p.  Brown,  5  Ired.  194. 

*  Adams  v.  Adams,  10  Mete.  170. 

*  Drew  V.  Gordon,  18  Allen,  122. 
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<'  it  has  been  almost  uniformly  held  •  •  •  that,  while  the 
widow's  right,  so  far  as  it  rests  in  the  discretion  of  the  I^robaU 
Court  J  is  personal  to  the  widow,  her  right,  so  far  as  it  is  regn- 
lat«d  absolutely  by  the  law  of  descent  and  distribution,  vests  in 
her  at  the  decease  of  her  husband,  and  passes  to  her  representa- 
tive, even  though  she  had  not  come  into  the  enjoyment  of  the 
property  before  her  decease."  * 

§  944.  Oat  of  Husband's  Properly  only.  —  There  can,  of 
course,  be  no  exemption  out  of  property  to  which  the  husband 
has  parted  title  before  his  death.  Thus,  where  he  conveyed  all 
his  personalty  to  a  trustee  and  delivered  possession  before  his 
death,  his  widow  could  not,  after  his  death,  claim  her  year's 
support  out  of  it.'  Nor  could  she  have  a  similar  allowance  out 
of  the  proceeds  of  the  sale  of  property  which  had  been  sold  be- 
fore his  death,  under  an  execution.' 

§  945.    Overrides  liiens  —  Entitled  to  what  Priority.  —  The 

wife  has  been  held  entitled  to  her  year's  allowance,  out  of  her 
husband's  estate,  in  preference  to  the  lien  of  a  mortgage  given 
by  the  deceased  in  his  life-time,  in  compliance  with  a  statute  re- 
quiring this  allowance  to  be  reserved,  **  notwithstanding  any 
debts,  dues,  or  obligations  which  the  testator  or  intestate  might 
owe."*  In  Texas,  this  allowance,  when  made,  takes  precedence 
of  the  lien  of  a  judgment  rendered  against  the  deceased  in  his 
life-time.*  Under  the  Massachusetts  statute,  elsewhere  quoted,* 
the  widow's  claim  for  her  allowance  takes  precedence  of  all  other 
claims  upon  the  estate,  whether  ordinaiy  debts,  expenses  of  last 
illness,  funeral  expenses,  or  charges  of  settling  the  estate.^  Un- 
der the  statute  of  Illinois,  as  it  stood  in  1858,  a  widow  might 

1  Estate  of  Johnson  «.  Estate  of  Johnson,  41  Vt  471,  per.  Steele,  J.  See  Kings- 
bury V.  Scoville,  26  Conn.  849;  Foster  «.  Fifield,  20  Pick.  67;  Nickerson  «.  Bowiy,  8 
Mete.  424 ;  Judge  of  Probate  v.  Robins,  6  N.  H.  246. 

s  Summerford  v.  Gilbert,  87  Ga.  59;  Padfleld  v.  Padfield,  7S  BL  1& 

<  Murphy  v.  Ruhl,  24  La.  An.  74 ;  ante,  {  928. 

«  Cole  V.  Elfe,  28  Ga.  286;  Elfe  v.  Cole,  26  Ga.  197,  Beonin^^  J^  diMftnting; 
compare  Ragland  v.  Justices,  JO  Ga.  66. 

&  Giddings  v,  Crosby,  24  Texas,  296;  ante,  {  824  e<  ««g. 

•  Infra,  i  947. 

«  Kingsbury  v.  Wilmarth,  2  Allen,  8ia 
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take,  *<  in  exclusion  of  creditors,  as  their  sole  and  exclusive 
property  forever/*  cei*tain  enumerated  articles,  or,  at  their  elec- 
tion, other  property  of  equal  value,  or  the  value  of  the  same  in 
money.  If  she  elected  to  take  money,  it  was  held  that  she 
thereby  made  herself  a  general  creditor  of  the  estate,  remitted 
to  take  her  share  with  other  creditors  if  there  was  not  enouo:h 
for  all.^  Money  in  the  hands  of  her  deceased  husband  as  guard- 
ian of  infants  was  payable  in  preference  to  her  allowance,  where 
she  had  elected  to  take  money.' 

§  946.    How   In  Case  of  ancillary  Administration. — If  the 

domicile  of  the  decedent  was  in  another  state,  and  if  the  princi- 
pal administration  is  there,  the  widow  cannot  have  an  allowance 
out  of  property  undergoing  an  ancillary  administration  except 
in  accordance  with  the  law  of  the  domicile.* 

§  947.  Such  Allowance  not  Assets — Title  and  Duty  of  Ad- 
ministrator.—  The  present  statute  of  Massachusetts  provides 
that  '^  such  parts  of  the  personal  estate  of  a  person  deceased  as 
the  Probate  Court,  having  regard  to  all  the  circumstances  of  the 
case,  may  allow  as  necessaries  to  his  widow,  for  herself  and 
family  under  her  care,  or,  if  there  is  no  widow,  to  his  minor  chil- 
dren, not  exceeding  fifty  dollars  to  any  child ;  and  also  such  pro- 
visions and  other  ai*ticles  as  are  necessary  for  the  reasonable  sus- 
tenance of  his  family,  and  the  use  of  his  house  and  the  furniture 
therein,  for  forty  days  after  his  death,  shall  not  be  taken  as  assets 
for  the  payment  of  debts,  legacies,  or  charges  of  administration."  * 
Under  this  statute  the  administrator  is  to  be  charged  with  the 
inventory  of  the  entire  personal  property,  and  the  amount  of  the 
allowance  to  the  widow  is  to  be  allowed  to  the  administrator,  on 
settling  his  account  of  administration.^  ^^  Such  articles,  though 
not  to  be  deemed  assets  for  the  payment  of  debts  and  charges, 
are  to  be  brought  into  the  inventory,  and,  of  course,  into  the  pro- 

1  Cnice  V.  Cruce,  21  111.  46. 

«  Ibid. 

>  Shannon  v.  White,  109  Mass.  140. 

«  Gen.  Stat  Mass.  1860,  cb.  96,  i  5. 

«  Ejngsbuiy  «.  Wilmarth,  2  Allen,  811. 
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bate  account ;  but  they  will  be  fully  accounted  for  by  showing 
such  decree  of  the  judge,  and  a  delivery  of  the  articles  pur- 
suant to  it."  *  The  same  practice  appears  to  obtain  in  Vermont.' 
But  in  several  other  states  a  system  of  procedure  obtains  by  di- 
rection of  statute,  under  which,  as  soon  as  letters  tesUimentary  or 
of  administration  are  granted,  appraisers  are  appointed,  who 
make  an  inventory  and  valuation  of  the  personal  estate  (and,  in 
some  states,  of  the  real  estate  also),  and  who  set  apart  the  statu- 
tory '*  year's  support,"  or  temporary  allowance,  of  the  widow 
and  children,  and  return  into  court  a  separate  schedule  of  the 
articles  so  set  apart.  The  executor  or  administrator  then  be- 
comes chargeable  only  with  the  articles  mentioned  in  the  inven- 
tory ;  he  has  nothing  to  do  with  those  mentioned  in  this  schedule.' 

$  948.  Quantum  of  the  Allowance  in  some  States  discre- 
tionary with  Probate  Court.  —  It  is  obvious  that  what  would  be 
a  reasonable  allowance  for  a  widow  accustomed  to  privation  and 
labor  would  be  very  unreasonable  for  one  mised  in  affluence. 
Again,  if  the  estate  is  large,  apparently  solvent,  and  the  allow- 
ance merely  an  anticipation  of  the  widow's  distributive  portion, 
this  will  justify  a  more  liberal  allowance  than  where  it  is  small 
and  insolvent.  Considerations  of  this  kind  have  induced  some 
of  the  legislatures  to  leave  the  allowance  in  the  discretion  of 
the  Probate  Court.  This  appears  to  be  the  law  in  Maine,*  New 
Hampshire,*  Vermont,^  and  Massachusetts.^  These  statutes  gen- 
erally limit  this  discretion  by  such  expressions  as  the  following : 
••  Regard  being  had  to  the  state  of  the  family  under  her  care ;  "  • 
or,  *'  according  to  her  degree  and  quality  ;  "  •  or,  "  according  to 

• 

*  Shaw,  0.  J.,  in  Hollenbeck  v.  Pixley,  8  Gray,  524. 
»  Beirs  of  Sawyer  t;.  Sawyer,  28  Vt.  248. 

■  Collier  v.  Collier,  8  Ohio  St.  875.    See  Eapp  o.  Public  Admr.,  2  Bradf.  268 ;  aaUe^ 
il  546,  897. 

*  Rev.  Stat.  1871,  ch.  65,  {  21 ;  Oowen,  Appellant,  82  Me.  616;  Keraey  v.  Bailey, 
52  Me.  199 ;  Cooper,  Petitioner,  19  Me.  260. 

*  Buffum  V.  Sparhawk,  20  N.  H.  84. 

*  Heirs  of  Sawyer  t;.  Sawyer,  28  Vt.  247. 

*  Hollenbeck  v,  Pixley,  supra, 

*  Mass.  Stat  1805,  ch)  90,  {  2. 

*  Jbid.,  1816,  ch.  95,  {  1. 
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the  decree  and  estate  of  her  husband,  and  the  state  of  the 
family  under  her  care."*  This  grant  of  discretion  is,  in  general, 
held  to  imply  that  the  judge  of  probate  may  grant  such  allow- 
ance as  he  shall  think  fit,  under  all  the  circumstances  of  the 
case,  or  refuse  to  grant  any  at  all.*  But  in  Vermont,  where  the 
statute  reads,  *«  shall  have  such  reasonable  allowance  •  •  • 
as  the  Probate  Coui-t  shall  judge  necessary,''  it  is  held  that  the 
discretion  of  the  judge  extends  only  to  the  fixing  of  the  quantum 
of  the  allowance  ;  he  cannot  refuse  it  altogether.* 

§  949.  Principles  gOYemingr  the  Exercise  of  this  Discre- 
tion.—  Where  the  allowance  is,  by  the  terms  of  the  statute, 
committed  to  the  discretion  of  the  judge  of  probate,  a  variety 
of  circumstances  will  influence  him  in  determining  the  proper 
quantum  of  it.  "  There  may  be  somewhat  in  the  position  of  the 
wife  as  to  separate  proi^eity  of  her  own  ;  as  to  the  amount  of 
the  distributive  share  of  his  estate  to  which  she  is  entitled ;  or 
the  amount  which  she  may  realize  from  her  right  of  dower  in  his 
real  estate,  and  in  the  condition  of  the  estate  as  to  indebtedness ; 
or  in  the  more  pressing  necessities  of  the  heirs  or  legatees  — 
which  would  make  it  entirely  just  and  proper  for  the  judge  of 
probate  either  to  decline  to  exercise  his  discretionary  power  in 
her  behalf  or  to  make  a  small  allowance  out  of  a  considerable 
estate.'**  **  Where  the  wife,  by  her  industry  and  prudence,  has 
contributed  to  the  acquisition  of  the  estate,  and  there  is  sufficient 
property  to  pay  all  the  debts  and  to  support  her,  and  she  is  old, 
sick,  and  insane,  a  larger  allowance  should  be  granted  than  would 
be  justifiable  if  the  facts  were  otherwise."  • 

§  950.  Continned.  —  '*A11  the  attendant  and  accompanying 
circumstances  are  to  be  considered  :  the  ages  of  the  husband  and 
wife  ;  the  length  of  their  cohabitation  ;  whether  a  first  or  second 
marriage ;  the  number  of  children  of  each  and  of  both — that  is, 

>  Rev.  Stat  Me.  1871,  ch.  66,  {  21. 

*  Kersey  v.  Bailey,  62  Me.  201,  per  Barrows,  J. ;  HoIIenbeck  o.  Pixley,  8  Gray, 
626. 

»  Heirs  of  Sawyer  «.  Sawyer,  28  Vt  247. 

*  Barrows,  J.,  in  Kersey  v.  Bailey,  62  Me.  201« 

*  Brown  v.  Hodgdon,  81  Me.  70,  per  Wells,  J. 
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by  former  mamages  or  by  their  joint  union  ;  the  wealth  of  the 
husband ;  the  estate  of  the  wife  in  her  own  right ;  any  ante- 
nuptial agreements ;  their  performance  or  non-performance ;  the 
treatment  of  each  to  the  other ;  the  health,  place  of  residence, 
and  necessary  expenditui*es  of  the  wife ;  the  family  under  her 
charge  ;  and  whatever  other  circumstances  may  address  themselves 
to  a  sound  judicial  discretion,  and  may  enable  the  court  to  ap- 
proximate as  nearly  as  possible  to  exact  justice  to  all  whose 
interests  may  be  involved  in  its  judgment.  The  elements  upon 
which  the  decision  must  rest  —  some  tending  to  increase,  some 
tending  to  diminish,  the  allowance — will  vary,  as  between  case 
and  case,  according  to  the  changing  condition  of  parties.  No 
rule  can  be  established  in  advance  as  to  the  relative  weight  of 
any  particular  fact,  for  it  cannot  be  foreknown  how  far  it  may  be 
modified  by  the  other  facts  with  which  it  is  indissolubly  con- 
nected.*'^ Where  the  statute  uses  the  word  **  necessary,"  the 
widow  *'  must  be  restricted  to  such  an  allowance  as  is  required  by 
the  situation  of  her  family  for  their  reasonable  comfort.  If  the 
widow  is  accustomed  to  hard  labor,  and  has  no  child,  and  can  earn 
her  living,  a  less  sum  will  be  necessary.  But  if  she  is  not  accus- 
tomed to  labor,  or  not  able  by  reason  of  ill  health,  these  circum- 
stances are  proper  to  be  considered  by  the  judge  as  ground  for  a 
more  liberal  allowance."''  **  These  allowances  are  made  by 
courts  of  probate  in  the  exercise  of  a  sound  discretion,  and  in 
view  of  the  condition  of  the  widow  as  to  health,  age,  habits,  the 
number  and  age  of  the  children  immediately  dependent  upon  her, 
as  well  as  the  amount  of  the  estate,  and  of  her  dower  and  dis- 
tributive share  therein."' 

§  951.  When  cannot  exceed  distribntlve  Share.  — Formerly, 
in  Massachusetts,  the  judge  of  probate  might  allow  the  widow  the 
whole  of  the  personal  estate,  unless  the  amount  of  it  was  so  great 
as  to  make  the  allowance  extravagant ;  *  and  this  would  seem  to 
be  the  proper  rule,  in  the  absence  of  a  restraining  statute.     But 

>  Appleton,  C.  J.,  in  Gilman  9.  Gilman,  68  Me.  192. 

s  Washburn  v.  Washburn,  10  Pick.  876;  Strawn  v.  Strawn,  68  XXL  274 

>  Buifum  V.  Sparhawk,  20  N.  H.  84. 
^  Brazer  v.  Dean,  16  Mass.  188. 
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now,  by  statute  in.  that  state,  the  allowance  which  the  probate 
court  is  authorized  to  make  to  a  widow  out  of  the  income  of  the 
estate  of  her  husband  in  the  hands  of  a  special  administrator, 
appointed  on  account  of  the  pendency  of  a  suit  concerning  the 
probate  of  a  will,  as  an  advancement  for  her  support,  cannot  ex- 
ceed such  portion  of  the  estate  as  she  would  be  entitled  to 
whether  the  will  is  finally  proved  or  not.*  Some  of  the  statutes, 
however,  contain  provisions  like  the  following  in  Vermont :  "If, 
on  the  return  of  the  inventory  of  any  intestate  estate,  it  shall  ap- 
pear that  the  value  of  the  whole  estate,  both  real  and  personal, 
does  not  exceed  the  sum  of  three  hundred  dollars,  the  probate 
court  may,  by  a  decree  for  that  purpose,  assign  for  the  use  and 
support  of  the  widow  and  children  of  such  intestate,  or  for 
the  support  of  the  children  under  seven  years  of  age,  if  there  be 
no  widow,  thei,  whole  of  such  estate^  after  the  payment  of  the 
funeral  charges  and  expenses  of  administration.'! ' . 

§  952.  Quantam  of  the  Allowance  continued  —  Ulustra- 
tions.  —  Under  statutes  in  which  the  period  during  which  the 
allowance  is  intended  to  maintain  the  widow  and  dependent  chil- 
dren is  not  designated,  the  following  illustrations  may  be  given, 
indicating  the  views  of  appellate  courts  as  to  the  proper  qvxintum 
to  be  allowed  under  various  circumstances :  Where  the  estate 
amounted  to  $2,250,  and  the  debts  to  $575,  and  there  were  no 
lineal  descendants,  the  Supreme  Court  reversed  a  decree  allow- 
ing $600,  and  ordered  an  allowance  of  $200.*  Where  the  whole 
estate  was  worth  $11,000,  and  the  value  of  that  part  out  of  which 
the  widow  was  entitled  to  dower  was  $2,000,  an  allowance  of 
$2,000  was,  on  appeal,  cut  down  to  $300.*  Where  the  estate  was 
worth  $25,000,  and  there  were  no  debts  except  two  bonds  of 
$12,000  each,  made  to  sons  of  the  deceased,  but  not  upon  a  valu- 
able consideration,  and  the  validity  of  which  was  contested,  and 
the  land  assigned  as  dower  yielded  a  net  income  of  $200  a  year, 

>  Qten.  Stat  1860,  cb-  94,  J  9;  Shannon  v.  White,  109  Mass.  147. 

*  Gen-  Stat.  Vt  ( App.  1870),  ch.  61,  {  1,  cl.  4.  See  Boyden  v.  Ward,  88  Vt.  628 ; 
2  Gavin  &  Hord's  Stat  Ind.  523,  J  184;  Nohlett  o.  DiUinger,  28  Ind.  505;  Haugh  v. 
Seabold,  15  Ind.  343. 

»  Foster  v,  Foster,  86  N.  H.  437. 

*  Duncan  v.  Eaton,  17  N.  H.  441. 
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an  allowance  of  $1,250  was,  on  appeal,  cut  down  to  $750,  or  $250 
a  year  for  three  years,  the  estimated  time  for  settling  the  estate, 
which  was  then  in  litigation.^  Where  the  debts  exceeded  the 
whole  estate,  which  was  worth  about  $6,400,  and  the  widow's 
dower  was  worth  $640,  and  she  had  been  allowed  $600,  a  further 
allowance  was  deemed  unreasonable.^  Where  the  real  estate 
amounted  to  $4,000,  the  personal  estate  to  $6,000,  and  the  father 
of  the  intestate  was  his  only  heir,  an  allowance  of  $3,000  was 
cut  down  to  $1,000,  since  the  widow  would  also  get.  under  the 
statute  of  distribution,  $500,  one-foui'th  of  the  residue  of  the 
personal  estate  after  paying  the  debts.^  Where  the  deceased  hus- 
band was,  at  the  time  of  his  death,  sheriff  of  the  county,  had 
been  for  many  years  a  major-general  of  the  militia  of  the  com- 
monwealth, the  quality  and  degree  of  the  widow  was  **  certainly 
to  be  considered  as  elevated,"  and  she  was  alloA^ed  out  of  his 
estate  $895.*  Where  the  real  estate  was  inventoried  at  $2,000, 
and  the  personal  estate  at  $1,234,  and  the 'executor  had  petitioned 
for  a  license  to  sell  real  estate,  stating  that  the  real  estate  not 
specifically  devised  was  insufficient  to  pay  the  debts  and  charges 
by  the  sum  of  $700,  and  the  husband  had  been  a  packet-master, 
sailing  between  Eastport  and  Belfast,  and  the  widow  was  eighty 
years  old,  sick,  and  insane,  $500  was  not  too  much.*  Where  the 
estate  was  valued  at  $500,000,  the  dwelling-house  was  large  aud 
comfortably  furnished,  and  the  family  consisted  of  the  widow, 
four  adult  children,  a  young  woman  raised  by  the  family,  a 
housekeeper,  a  cook,  a  man-servant,  and  a  man  who  acted  as 
superintendent  of  a  large  farm  under  the  widow's  control  —  this 
establishment  being  by  the  court  considered  a  ^^  family  "  within 
the  meaning  of  the  statute  —  an  allowance  to  the  widow  of  beds, 
bedsteads,  and  bedding  estimated  at  $400,  of  household  aud 
kitchen  furniture  estimated  at  $1,600,  and  provisions  for  a  year, 
estimated  at  $1,590,  was  not  regarded  as  unreasonable  or  extrava- 
gant.* 

1  Kingman  v,  Kingman,  31  N.  H.  182,  191. 

•  Cummings  v,  Allen,  34  N.  H.  194. 

»  Washburn  v.  Washburn,  10  Pick.  374, 

*  Crane  v.  Crane,  17  Pick.  427. 

*  Brown  v.  Hodgdon,  81  Me.  70. 

•  Strawn  o.  Strawn,  68  JMl  268. 
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§  953.  A  Case  In  wliich  $85»000  was  allowed.-^ In  a  re- 
markable case  in  Maine  the  court  refers  to  the  widow's  third,  or 
pars  rationabilis  bono^'um^  at  common-law,  and  to  her  distributive 
share  of  one-third,  under  the  statute  of  that  state,  where  the 
husband  died  intestate,  leaving  children,  and  says  that  while  ^*  the 
amount  of  one-third  is  not  to  be  regarded  as  a  statutory  provis- 
ion in  cases  like  the  present  —  while  not  imperative  as  an 
enactment — it  is  eminently  suggestive  as  indicating  the  general 
purpose  and  views  of  the  Legislature  on  this  subject."^  Influ- 
enced, no  doubt,  by  this  consideration,  and  carrying  out  the  views 
elsewhere  quoted,*  the  court  proceeded  to  award  the  largest  tem- 
porary allowance  of  which  there  is,  perhaps,  any  record.  The 
grounds  upon  which  this  award  was  made  are  best  stated  in  the 
language  of  Appleton,  C.  J. :  '*  In  the  case  before  us  the  hus- 
band was  possessed  of  from  live  to  six  liundred  thousand  dollars, 
mostly  in  personal  property.  The  real  estate  of  which  he  died 
seized  was  of  trifling  value.  The  dower  of  the  appellee  is  but 
nominal.  The  provision  made  for  her  by  the  will  was  so  dis- 
propoitionally  inadequate,  reference  being  had  to  the  testator's 
great  estate,  as  to  indicate  anything  rather  than  afiectionate  or 
kindly  relations  on  the  part  of  the  husband  towards  his  wife. 
The  appellee  had  well-founded  reasons  for  dissatisfaction  and  for 
an  appeal  to  the  law  in  vindication  of  her  rights.  The  appellee 
was  married  in  1836.  The  marriage  was  a  second  one  on  the 
part  of  her  husband,  who  was  twenty-six  years  older  than  his 
wife,  and  was  the  father  of  six  children  by  a  previous  marriage* 
By  the  second  marriage  there  were  four  children  living  at  the 
time  of  the  husband's  decease,  two  of  whom  were  minors.  Most 
of  the  children  of  the  first  marriage  had  the  aid  of  the  large 
capital  and  the  rare  talent  and  sagacity  of  their  father — were  at 
different  times  in  partnership  with  him  —  and  had  amassed  estates 
rivaling  or  exceeding  his  own  in  magnitude.  The  children  by 
the  second  marriage  have  lost  the  benefit  of  their  father's  counsel^ 
and  of  the  assistance  which  his  wealth  might  afford,  and  of  the 
advice  which  his  great  business  talent  would  have  enabled  him 


^  Oilman  v.  Oilman,  58  Me.  192,  per  Appleton,  0.  J. 
>  Supi-a,  2  949. 
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to  render.  Before  their  intermarriage  the  husband  agreed »  in 
anticipation  of  their  intended  union,  to  make  a  settlement  of 
thirty  thousand  dollars  upon  his  future  wife.  The  marriage  was 
consummated  —  but  the  agreement  was  never  performed.  This 
is  no  slight  indication  of  what  the  testator  then  deemed  as  rear- 
sonable  and  necessary,  regard  being  had  to  his  degree  and  estate. 
Since  that  time  his  estate  has  greatly  increased.  To  this  sum 
and  its  increase  the  wife  was  equitably  entitled,  for  marrisige  is  a 
good  consideration,  and  an  agreement  to  make  an  allowance  is 
one  which  a  court  of  equity  will  enforce.  In  1841  the  husband 
received  and  retained  two  thousand  dollars  to  which  the  appellee 
was  entitled  from  the  estiite  of  her  father.  These  sums  thus 
withheld,  and  which  the  appellee  should  have  received,  have  gone 
into  the  estate  of  the  husband  and  become  a  part  of  its  assets. 
They  amount,  with  interest  to  the  present  time,  to  over  ninety 
thousand  dollars.  The  appellee  was  an  accomplished  lady,  who, 
at  the  time  of  her  marriage,  was  a  member  of  the  family  of  the 
first  chief  magistrate  of  this  state,  and  had*ever  been  conversant 
with  good  society.  An  allowance  proportionate  to  the  ample 
means  of  her  husband  can  properly  be  made  without  infringing 
upon  the  rights  of  others.  The  degree  and  estate  of  her  hus- 
band render  this  necessary  and  reasonable.  A  just  respect  to 
his  memory  requires  it.  Her  health  is  poor.  If  the  require- 
ments of  her  health  compel  her  to  resort  to  a  more  genial  climate, 
the  large  estate  of  her  husband  authorizes  an  allowance  such  as 
would  afford  her  this  indulgence.  The  ecclesiastical  courts,  in 
suits  for  divorce,  when  the  health  of  the  wife  requires  it,  may 
allow  such  sum  for  alimony,  while  the  suit  is  pending,  as  will 
enable  the  wife  to  proceed  to  a  more  genial  climate  to  seek  its 
restoration,  and  the  courts  of  chancery  in  this  country  do  the 
same.^  The  expenses  of  living  are  greatly  increased.  The  bur- 
den of  taxation  bears  more  heavily.  The  health  of  the  wife  may 
require  her  to  visit  a  warmer  clime.  The  statute  directs  us  to 
have  reference  to  the  decree  and  estate  of  the  husband.  Takins 
into  consideration  all  the  facts  to  which  we  have  alluded,  it  seems 

^  Lynde  «.  Lynde,  4  Sandf.  Oh.  878.     On  appeal  the  decree  of  the  vice-chaaoellor 
was  affirmed  by  the  chancellor.    2  Barb.  Ch.  72. 
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to  US  that  an  allowance  of  eigfUy-five  thousand  dollars  would  be 
but  reasonable  and  necessary  according  to  the  degree  and  estate 
of  her  husbandy  and  the  state  of  the  family  under  her  charge/'  ^ 

§  954.  Appeal  —  Conclusiveness  of  Award.  —  If  a  person 
entitled  to  question  the  extent  .of  this  allowance  is  dissatisfied 
therewith,  he  may  appeal;  the  exercise  of  this  discretionary 
power  of  the  probate  judge  cannot  be  inquired  into  collaterally, 
no  matter  how  disproportionate  to  the  whole  estate  the  allowance 
may  seem.'  So  held  where  the  appeal  was  from  a  decree  settling 
the  estate.'  So,  where  the  whole  of  the  estate,  appraised  at  less 
than  $300,  had  been  assigned  to  the  widow,  under  a  statute  pro- 
viding that  this  might  be  done,^  and  there  was  a  small  debt  due 
the  decedent  not  included  in  the  inventory,  this  debt  could  not 
be  subjected  by  trustee  process  (garnishment)  by  a  creditor  of  the 
estate ;  he  must  prove  up  his  debt  hi  due  course  of  administra- 
tion.* 

ARTICLE  n. — Who  EWTrrLED  to  claim  it. 

§  955;  Widow  without  Children. — Under  a  statute  designat- 
ing the  persons  entitled  to  claim  this  '*  reasonable  allowance  '*  as 
"the  widow  and  children  constituting  the  family  of  the  de- 
ceased," the  widow  alone  may  claim  it,  though  there  be  no 
children.* 

§  956.  "Family.'* — ^Elsewhere  we  have  had  occasion  to  con- 
sider the  meaning  of  this  word,  as  used  in  ordinary  statutes  of 
homestead  and  exemption.^  Under  a  statute  of  Illinois  granting 
a  widow  an  allowance  of  **  necessary  furniture  *'  and  **  provisions 
for  a  year,"  it  was  held  that  adult  children,  servants,  and  a  farm- 
superintendent  living  with  the  widow  in  the  mansion-house  of  the 
deceased  were  members  of  his  family ;  but  it  was  said  that  this 

>  Gilman  v.  Gilman,  68  Me.  198,  194,  opinion  by  Appleton,  0.  J. 
«  Litchfield  v.  Cudworth,  16  Pick.  80;  Ward  v.  Ward,  16  Pick.  622;  Boyden  v. 
Ward,  88  Vt  686;  infra,  J  99a 

•  Ward  V,  Ward,  aupra, 
*•  AnUj  {  906. 

»  Boyden  v.  Ward,  88  Vt  686. 

•  Heirs  of  Sawyer  o.  Sawyer,  28  V t  246. 

•  Ante^  2  44  e^  a«g, 
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term  would  not  include  boarders.^  * '  It  was  the  design  of  the  Leg- 
islature to  furnish  the  necessary  sustenance  for  such  household  for 
one  year  after  the  death  of  the  husband,  and  to  enable  the  widow 
to  keep  what  death  had  spared  of  her  domestic  circle  unbroken 
during  that  time,  notwithstanding  the  loss  of  her  husband.*'* 

§  957.    Bigrhts  of    Children  Independently  of    Widow. — A 

statute  of  Mississippi  provided  that  **  it  shall  be,  and  is  hereby 
made,  the  duty  of  the  probate  judges  of  the  several  counties  in 
this  state,  upon  'the  application  of  the  widow  of  any  deceased 
person,  to  appoint  three  commissioners,  whose  duty  it  shall  be  to 
select  and  set  apart,  out  of  the  stock  of  provisions  and  effects  of 
said  deceased  pereon,  one  year's  provision  for  the  widow  and 
children."*  This  statute,  and  a  similar  one  succeeding  it,*  con- 
ferred an  independent  right  upoh  the  children,  as  well  as  upon 
the  mother.^  It  did  not  depend  upon  the  fact  that  it  was  asserted 
by  the  mother.  Therefore,  if  the  mother  had  died  before  claim- 
ing it,  the  guardian  of  the  children  might  claim  it.*  So,  children 
qf  the  deceased  by  a  former  wife,  living  apart  from  the  widow, 
with  their  guardian,  were  entitled,  as  against  the  widow,  to  their 
share  of  the  amount  set  apart  as  year's  support.^  But  under 
the  North  Carolina  statute  of  1796  the  children  cannot  claim  a 
year's  support  except  through  the  mother,  and  are  not  authorized 
to  sue  for  an  allotment.^  Under  a  statute  of  Indiana  allowing 
**  a  surviving  wife  and  minor  children,  in  all  cases,  *  *  *  to 
remain  in  the  ordinary  dwelling-house  of  the  family,  and  to 
occupy  the  same  and  the  messuage  thereunto  appertaining,  and 
fields  adjacent,  if  any,  not  exceeding  forty  acres,  free  of  rent, 
for  one  year  from  the  death  of  her  husband,*'*  if  the  guardian 
of  the  children  has  removed  them  from  her,  he  cannot  maintain 


Strawn  v.  Strawn,  68  Dl.  268. 

IOid.t  per  Lawrence,  J. 

Hutch.  Code  Miss.,  6S0. 

Miss.  Acts  1852,  p.  845. 

Edwards  v.  McGee,  27  Miss.  92;  Womack  v.  Boyd,  81  Miss.  444. 

Edwards  v.  McGee,  supra, 

Womack  v,  Boyd,  31  Miss.  438. 

Cox  9.  Brown,  5  Ired.  194, 196 ;  Kimball  v.  Iteming,  6  Ired.  41S. 

1  Gavin  A  Hord's  Stat  Ind.  297,  {  2a 
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an  action  against  her  to  recover  any  part  of  the  rental  value  of 
the  premises  for  such  year.^  In  Illinois,  children  have  such  a 
substantial  interest  in  "the  widow's  award,"  as  it  is  there 
termed,  that  an  ante-nuptial  ^contract  waiving  such  an  allowance 
will  be  treated  as  invalid  if  there  are  minor  children,  although 
it  might  be  deemed  valid  if  it  affected  the  widow  alone,^ 

§  958.  Continaed.  —  It  is  not  the  province  of  the  executors 
to  determine  how  much  belongs  to  the  widow  and  how  much  to 
the  children  ;  that  is  a  matter  for  the  Probate  Court.*  If  there 
be  a  posthumous  child,  it  is  not  to  be  disregarded  in  making  the 
allotment,  unless  it  should  be  ascertained  by  the  court  that  its 
condition  is  not  such  as  to  rcv'juire,  during  the  year  from  the 
date  of  administration,  any  aid  from  the  estate  for  its  support.* 
The  court  says  that  *'the  statutes  conferring  these  privileges 
upon  the  widow  and  children  furnish  no  rule  for  apportioning  to 
them  respectively  the  sum  allowed  for  their  benefit.  It  might 
occur  that  the  widow  would  require  a  mueh  larger  sum  for  her 
support  than  any  of  the  children,  during  the  year,  or  that  some 
of  the  children  might  require  much  more  than  others.  And  that 
is  a  matter  to  be  settled  by  the  Probate  Court,  either  by  direct- 
ing the  commissioners  who  set  apart  the  allowance  to  inquii'e 
into,  and  report  upon,  the  circumstances  of  the  parties,  where  it 
may  be  necessary,  and  the  necessity  is  made  known  to  the  court 
at  the  time  of  appointing  the  commissioners,  or  by  the  court  in- 
quiring into  the  liiatter  and  adjusting  the -rights  of  the  respect- 
ive parties."* 

§  959.  Continued.  —  Another  statute  of  Mississippi  provided 
that  ^*  all  property,  real,  personal,  or  mixed,  at  present  exempt 
from  execution  by  virtue  of  any  laws  now  in  force,  upon  the 
death  of  the  husband,  dying  intestate,  shall  descend  in  like  man- 
ner as  other  property  descends,  according  to  the  laws  now  in 
force,  to  the  widow  and  children  during  widowhood,  and  after- 

*  Wenver  v.  Low,  29  Ind.  57. 
«  Phelps  r.  Phelps,  72  ni.  645. 

»  Womack  r.  Boyd,  81  Miss.  443. 

*  Ibid,    S«o,  also,  Husbands  v,  Bullock,  1  Duv.  21. 

*  Womack  v.  Boyd,  81  Miss.  445,  per  Handy,  J. 

757 


§  961  WIDOW  AND   orphan's   YBAR'S   SUPPORT. 

wards  to  all  the  children  alike,  free  from  all  contracts  or  liabili- 
ties of  said  decedent,  or  his  widow  during  her  life."*  The 
children  of  an  intestate  were  entitled  to  the  benefits  of  this 
statute,  though  he  left  no  widow.  .Said  the  court:  **  Both  the 
terms  of  the  act  and  the  reasons  upon  which  it  is  founded  show 
that  the  protection  of  the  rights  of  the  children,  independently 
of  those  of  the  widow,  was  the  subject  of  special  consideration ; 
for  if  the  necessities  of  the  children,  with  the  care  and  protec- 
tion of  the  mother,  were  objects  of  special  protection,  it  is  mani- 
fest that  they  must  have  been  much  more  the  subject  of  protec- 
tion when  deprived  of  the  mother/'  *  If  there  were  no  children, 
the  widow  took,  under  this  statute,  an  absolute  title  by  descent. 
Her  title  did  not  depend  upon  her  continuing  to  reside  within 
the  state,  and  was  not  forfeited  by  her  removal  to  another  state, 
there  being  no  statute  declaring  such  a  forfeiture.* 

§  960.    Child  In  Ventre  sa  Mere,  when  considered  In  Esse.  — 

The  rule  that  children  in  ventre  sa  mere  are  considered  in  esse  for 
their  benefit,  not  for  their  prejudice,*  was  applied  in  the  interpre- 
tation of  a  statute  of  Kentucky  which  provided  that,  where  there 
should  be  infant  **  children  of  the  intestate  residins:  with  the 
widow,"  the  widow  should  be  entitled  to  certain  additional  spe- 
cific exemptions.  It  was  held  to  embrace  a  case  where  there 
were,  at  the  time  of  the  husband's  death,  no  children  of  the 
marriage,  but  the  widow  was  enceiente  and  afterwards  delivered 
of  one.* 

§  961.  Big:ht8  of  Children  of  different  Marria^res.  —  In 
Texas  an  administrator  on  the  joint  estates  of  a  deceased  hus- 
band and  his  first  wife  cannot  appropriate  the  entire  allowance  for 
one  year's  support  made  by  the  court,  though  furnished  from  the 
community  property  of  the  first  marriage,  to  the  exclusive  use 
of  the  children  of  the  first  marriage,  if  there  be  other  minor 

>  Miss.  Act  October  20,  1852;  La^rs  1862,  p.  66. 

*  "Whitcomb  v.  Reid,  81  Miss.  567,  opinion  by  Handy,  J. ;  compare  Womack  v. 
Boyd,  81  Miss.  448;  Edwards  v.  McGee,  27  Miss.  92. 

*  Brown  ».  Brown,  88  Miss.  89. 

*  Burnet  v.  Mann,  1  Ves.  Sr.  156. 
A  Husbands  v.  Bullock,  1  Duv.  21. 
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c'liildren  of  the  deceased  husband.  The  fact  that  the  mother  of 
the  children  of  the  second  marriage  left  the  homestead,  and  per- 
mitted the  children  of  the  first  marriage  to  occupy  it,  does  not  de- 
prive the  former  of  their  pro-rata  interest  in  the  amount  allowed 
for  the  one  year's  support,  nor  from  recovering,  against  the  admin- 
istrator of  the  joint  estates  of  their  deceased  father  and  his  first 
wife,  their  pro-rata  share  of  the  value  of  the  use  and  occupation 
of  the  homestead  land,  all  of  which  had  been  appropriated  by 
the  administrator  to  support  the  children  of  the  first  marriage.* 

§  962.  Step-children. — Under  a  statute  requiring  certain  ar- 
ticles to  be  set  apart  '*for  the  support  of  the  widow  and  her 
family,'*  minor  children  of  the  widow  by  a  former  husband  are 
entitled  to  be  taken  into  consideration ;  they  are  a  part  of  the 
widow's  "yhwz'Zy."* 

§  963.  Wife  living:  apart  from  Husband  and  having  sepa- 
rate Estate.  —  It  is  obvious,  from  the  nature  of  this  allowance  — 
it  being  intended  solely  to  meet  the  widow's  actual  necessities  — 
that  many  cases  will  exist  where,  independently  of  any  pro- 
vision made  for  the  widow  in  the  will,  she  will  not  require  it, 
and  where  the  judge  of  probate,  in  the  exercise  of  the  sound 
discretion  committed  to  him  by  statute,  will  be  justified  in 
refusing  it  altogether.  Thus,  a  widow  who  had  lived  separate 
from  her  husband  for  many  years  before  his  death,  with  all  her 
separate  property,  considerable  in  amount,  and  who  had  no  chil- 
dren, was  not  entitled  to  any  allowance  of  this  nature  under  the 
Massachusetts  statute,  elsewhere  set  out.*  The  decision  was 
placed  upon  the  broad  ground  that  the  allowance  was  not  nec- 
essary to  the  widow,  since  her  situation  was  in  no  manner 
changed  by  her  husband's  death,  nor  her  means  of  support  in 
any  degree  diminished.  And,  it  was  hence,  considered  of  no 
importance  which  party  was  the  culpable  cause  of  the  separa- 
tion ;  nor  that  a  formal  indenture  of  separation  was  executed, 
by  which  the  wife  covenanted  to  claim  no  share  in  the  husband's 

>  Harmon  v.  Bynum,  40  Texas,  824. 

*  Sanderlin  v.  Sanderlin,  1  Swan,  441. 

*  AnU,  2  947. 
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estate ;  nor  that,  soon  after  executing  such  indenture,  they  co- 
habited for  two  or  three  days.  "  The  allowance  now  under 
consideration,"  said  Shaw,  C.  J.,  **  is  not  made  to  the  widow  as 
a  reward  for  faithful  services  as  a  wife ;  nor  is  it  given  out  of  the 
husband's  estate  as  compensation  to  her  for  ill  treatment  by  him 
as  a  husband ;  but  it  is  a  question  solely  of  her  actual  necessi- 
ties." ^ 

§  964.    Continaed  —  Observations  of  Chief  Justice  Shaw.  — 

Care  was  taken,  in  the  case  in  Massachusetts  just  quoted,  to 
exclude  the  idea  that  absence  on  the  part  of  the  wife  from  the 
domicile  of  the  husband  at  the  time  of  his  death  will  preclude 
her  from  claiming  this  allowance.  **  Though  no  general  rules/' 
said  Shaw,  C.  J.,  **have  or  can  be  established  regulating  this 
judicial  discretion,  yet,  to  some  extent,  the  considerations  of 
justice  and  expediency  on  which  the  law  is  founded  are  plain  and 
obvious,  and  from  them  we  may  infer  the  intention  of  the  Legis- 
lature. The  case  supposes  the  decease  of  a  husband,  leaving  a 
widow.  In  the  great  majority  of  cases  he  will  have  been  a  house- 
keeper ;  in  many,  a  parent ;  in  many,  leaving  children  helpless 
and  dependent.  In  many  cases  the  widow,  by  the  decease  of  her 
husband,  may  become  the  head  of  a  household  and  family ;  new 
duties  and  obligations  may  rest  upon  her,  causing  an  immediate 
demand  for  necessaries,  sometimes  even  before  letters  of  admin- 
istration can  be  granted.  The  purpose  of  the  statute,  we  think, 
is  to  make  a  personal  allowance  to  her  to  meet  these  necessities. 
But  no  one  of  these  circumstances  constitutes  a  condition  to  this 
allowance,  or  a  decisive  test  of  its  fitness.  The  parties  may  not 
have  been  housekeepers,  or  even  living  together,  at  the  time  of 
her  husband's  decease.  She  may  have  been  absent  at  a  hospital 
or  infirmary,  for  the  recovery  of  her  health,  bodily  or  mental, 
and  stand  in  immediate  need ;  or  she  may  be  on  a  visit  to  her 
friends ;  or,  by  mutual  consent  and  for  their  common  benefit,  they 
may  seek  employment  in  difierent  places  —  as,  for  instance,  the 
husband  at  sea,  the  wife  in  a  school  or  a  factory.  But  these  are 
all  •  circumstances ' —  and  they  are  often  numerous  and  various  — 

^  Hollenbeck  v.  Pixley,  8  Gray,  62& 
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to  be  taken  into  consideration  by  the  judge,  to  determine  whether 
any  allowance  shall  be  made  ;  and,  if  any,  what.  The  amount  of 
the  pi'opeity  left  by  the  husband,  and  the  amount  of  the  separate 
propei'ty  and  means  of  the  wife,  are,  also,  impoitant  circum- 
stances bearing  on  the  question  of  her  necessities."* 

§    965.    Wife   deserted   by   Husband   and   remarried.  —  In 

construing  a  late  statute  of  Maine'  the  Supreme  Court  of  that 
state  says:  ^' From  the  tenor  of  the  stsitute  directing  the 
aittention  of  the  judge  to  the  estate  and  condition  of  the  hus- 
biind,  and  the  state  of  the  family  under  the  widow's  charge,  it  is 
apparent  that  the  Legislature,  in  making  the  provision,  were  con- 
templating the  ordinary  case  where  the  pai*ties  to  the  marriage 
relation  have  lived  together  till  death  severed  the  tie,  and  where 
the  widow  remains  in  charge  of  the  family  of  the  deceased.  Yet 
the  power  undoubtedly  extends  to  cases  where  a  separation  has 
taken  place  between  the  husband  and  wife  before  the  death  of 
the  husband,  so  long  as  the  marriage  relation  has  not  been  legally 
dissolved.  But  it  is  apparent  that  such  cases  call  for  more  care- 
ful discrimination,  and  that,  even  where  the  separation  has  been  a 
brief  one,  the  circumstances  may  be  such  as  would  make  it 
proper  to  refuse  an  allowance.***  Cariying  out  these  views, 
where  the  wife,  deserted  by  her  husband  and  supposing  him  to  be 
dead,  had  remarried,  and  he,  on  his  return,  contracted  an  alliance 
with  another  woman,  by  whom  he  had  a  family,  and  in  connection 
with  whom  he  accumulated  the  little  property  left  at  the  time  of 
his  death,  and  he  and  his  lawful  wife  had  thus  lived  apart,  having 

1  HoUenbeck  v.  Pixley,  8  Gray,  626,  opinion  by  Shaw,  C.  J. 

'  The  statute  reads  as  follows:  '*In  the  settlement  of  any  intestate  estate,  or  of 
any  testate  estate  which  is  insolvent,  or  in  which  no  provision  is  made  for  the  widow 
in  the  will  of  her  husband,  or  she  duly  waives  the  same,  the  widow  shall  be  entitled 
to  so  much  of  the  personal  estate,  besides  her  ornaments  and  wearing  apparel,  as  the 
judge  deems  necessary  according  to  the  degree  and  estate  of  her  husband,  and  the 
state  of  the  family  under  her  care ;  and  he  may  also  allow  her  any  one  pew  in  a  meet- 
ing-house, of  which  the  deceased  died  seized,  and  such  allowance,  when  recorded, 
ahall  vest  the  title  in  her ;  and  when  an  estate,  which  at  the  time  of  said  allowance 
was  considered  insolvent,  ultimately  appears  to  be  solvent,  the  judge,  by  a  subsequezit 
decree,  may  make  the  widow  a  Airther  reasonable  allowance."  Bev.  Btat  Me.  1867, 
ch.  66,  2  18. 

*  Kersey  v.  Bailey,  62  Me.  200. 
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separate  domestic  connections ,  for  thirty  years  prior  to  his  death, 
it  was  held  that  she  was  not  entitled  to  the  allowance  provided 
for  by  the  statute.  Though  her  conduct  was  not  blamable,  **  she 
lost  nothing  by  his  death  which  she  had  before  possessed."  ^ 

§  966.  Widow  of  Non-resident.  —  It  was  held  by  a  learned 
surrogate  in  New  York  that  the  statute  of  that  state  granting  to 
widows  and  minor  children  a  temporary  allowance  of  the  value  of 
$150  would  be  limited,  by  construction,  to  cases  where  the  de- 
ceased was  a  resident  of  the  state  —  as,  where  the  husband,  a 
German  emigrant,  died  on  ship-board,  coming  to  this  country.* 

§  967.  If  Widow  have  separate  £8tate»  or  separate  Means  of 
Support,  what.  —  From  the  fact  that  most  of  the  statutes,  in 
designating  this  allowance,  use  the  term  *^  necessary  for  the  main- 
tenance of  such  widow  and  children,"  or  other  equivalent  expres- 
sion,* and  from  a  considei*ation  of  the  general  nature  of  this  pro- 
vision, as  already  seen,  the  conclusion  almost  necessarily  follows 
that  if  the  widow  have  a  separate  estate,  or  any  other  ind^end- 
ent  source  from  whence  she  derives  a  23resent  adequaiie  subsist- 
ence, she  will  not  be  entitled  to  this  allovrance  ;  for,  under  such 
circumstances,  it  will  not  be  necessary  to  her,  nor  will  it  be  equi- 
table that  she  withhold  this  amount  from  legatees  and  distribu- 
tees —  much  less  from  creditors  —  where  the  estate  is  insolvent. 
This,  as  we  have  seen,  is  the  rule  in  Massachusetts,  clearly  ex- 
pressed by  Chief  Justice  Shaw ;  *  and  in  some  states  it  is  declared 
by  statute.* 

§  968.  Rule  in  Vermont^  —  But  in  Vermont,  under  a  statute 
providing  that  **  the  widow  and  children  constituting  the  family 
of  the  deceased  shall  have  such  reasonable  allowance  out  of  the 
personal  estate  as  the  court  shall  judge  necessary  for  their  main- 
tenance during  the  progress  of  the  settlement  of  the   estate, 

1  Kersey  v.  Bailey,  52  Me.  198,  202. 

>  Kapp  V,  Public  Admr.,  2  Brad£  258;    oompare  Shannon  o.  White,  109  MaflU 
146. 

>  See  collection  of  statues  in  note  to  {  982,  anU. 

*  Supra,  I  964. 

•  Pasc.  Dig.  Laws  Texas,  art  1804;  Sloan  v.  Webb,  20  Texas,  189. 
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according  to   their  circumstances/'  the   contrary  rule  was  de- 
clared.    The  statute,  it  was  said,  had  a  general  application ;  the 
discretion  conferred  upon  the  Probate  Court  extended  only  to 
the  amount  of  the  allowance ;  it  could  not  refuse  it  altogether, 
even  where  the  widow  had  other  abundant  means  of  support.^ 
The  impoilance  of  the  question,  and  the  reputation  of  the  judge 
who  delivered  the  opinion,  will  perhaps  justify  quoting  his  lan- 
guage :    '*  It  is  obvious  no  discretion  is  given  the  Probate  Court 
to  disallow  such  maintenance  in  any  case,  unless  upon  the  in- 
terpretation of  the  word  *  reasonable,'    or  *  as  the  court  shall 
judge   necessary.'     And   it  would  certainly   be  a  very  unusual 
interpretjition  to  put  upon  such  terms,  in  their  connection  here, 
to  say  they  were  intended  to  regulate  the  discretion  of  the  court 
in  what  cases  to  allow  such  maintenance,  when,  from  their  rela- 
tion to  other  members  of  the  sentence,  it  is  obvious  that  the  only 
question  intended  to  be  referred  to  the  court,  under  the  terms, 
was  the  amount  of  the  allowance,  according  to  the  circumstances 
of  the  family.     We  can  only  determine  the  purpose  and  intent 
of  a  statute  by  the  words  used,  and  the  connection,  and  the  sub- 
ject-matter.    From  all  these  it  is  very  obvious  the  statute  was 
intended  to  have  a  general  application.     The  exceptions  claimed 
in  the  present  case  are,  first,  on  the  ground  of  the  pension  which 
the  widow  obtained,  as  such,  upon  the  decease  of  her  husband. 
This  is  not  different,  in  principle,  from  her  being  possessed  of 
ability  to  maintain  herself  in  any  other  mode,  so  as  not  to  require 
assistance  from  the  estate.     And,  indeed,  the  general  ability  of 
the  appellee  or  the  widow  in  this  case,  from  her  living  with  her 
father,  and  the  wealth  of  the  family,  and  the  very  great  improba- 
bility of  his  making  any  personal  claim  against  his  daughter  for 
her  board,  was  also  alluded  to  in  the  argument,  and  is  stated  in 
the  case,  and  seems  to  us  to  come  fairly  under  consideration  in 
the  same  connection.     But  we  are  not  prepared  to  say  that  any 
such  exception  can  fairly  be  ingrafted  upon  the  statute.     If  it 
had  been  the  purpose  of  the  Legislature  to  allow  maintenance 
only  in  the  case  of  such  widow  and  children  as  were  without  the 
means  of  subsistence  in  any  other  mode,  it  is  difficult  to  con- 

Ante,  2  94& 
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jecture  how  it  occurred  that  the  provision  •  should  have  been 
expressed  in  the  general  and  unlimited  manner  it  here  is.  It  is 
incompi'ehensible  that,  if  the  provision  were  intended  oulj  for 
the  indigent  and  necessitous,  it  should  have  been  made  general. 
It  is,  at  all  events,  sufficient  for  us  that,  the  provision  being  gen- 
eral, it  must  be  allowed  to  have  a  general  application."  ^ 

§  969.  Continued — In  Alabama  and  Mississippi   the   right 

of  a  widow  to  certain  property  of  her  deceased  husband  exempt 
from  administration  does  not,  in  general,  depend  upon  the  fact 
that  the  widow  has  no  separate  estate  from  which  she  and  her 
children  could  derive  a  support,  aiid  such  as  would  exclude  her 
from  final  distribution.'  Under  a  statute  of  Massachusetts  pro- 
viding that  *<  a  widow  may  remain  in  the  house  of  her  husband 
forty  days  after  his  death,  without  being  chargeable  therefor,  and 
in  the  meantime  she  shall  have  her  reasonable  sustenance  out  of 
his  estate,'*  it  was  held  that  the  administrator  could  not  charsre 
the  estate  with  $15  on  the  ground  that  the  testator  was  awaj 
from  home  at  the  time  of  his  death,  attended  by  his  wife,  and 
that  she  received  no  specific  suppoi*t  afterwards,  during  that 
time,  out  of  his  estate.* 


ARTICLE  m.  —  Out  of  what  Propbbtt. 

§  970.  Personal  Property  only^  —  Under  the  system  which  we 
inherited  from  England,  and  which  is  still  in  vogue  in  many  of 
the  states,  the  administrator  is  the  legal  personal  representative 
of  the  deceased  intestate,  and  has  charge  of  his  personal  estate 
merely.  His  real  estate  goes  to  his  heirs  subject  only  to  a  lia- 
bility for  payment  of  just  debts,  incidental  expenses  of  sale,  and 
charges  of  administration,  and  does  not  become  assets  in  the 
hands  of  the  administrator  unless  it  shall  become  necessaiy  to 
sell  it  for  those  purposes ;   when,  by  special  license  from  the 

^  Hein  of  Sawyer  v.  Sawyer,  2S  Vt  24S,  opinion  by  Bedfield,  C.  J. 

'  Thompson  v.  Thompson,  61  Ala.  494;  Johnston  o.  Davenport,  42  Ala.  817;  Cole- 
man V.  Brooke,  87  Miss.  71 :  Whitley  v.  Stephenson,  88  Miss.  116;  WaUj  «.  Wally, 
41  Miss.  669.    Otherwise  in  Louisiana.    See,  anU,  J  922. 

*  Fisk  V.  Gushman,  6  Gush.  2a 
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court,  he  may  be  authorized  so  to  do.*  It  is  necessarily  a  part 
of  this  system  that  this  allowance,  if  granted  at  all,  is  granted 
only  out  of  the  personal  estate,  and  most  of  the  statutes  so  pro- 
vide.* It  cannot  be  vaised  by  selling  the  real  estate,  nor  can  the 
proceeds  of  the  sale  of  real  estate  be  set  apart  for  this  purpose 
unless  there  is  a  special  statute  so  providing.^ 

§  971.  Consequences  of  this  Limitation. — Among  the  con- 
sequences of  this  limitation,  some  of  which  have  been  discussed 
elsewhere,  are  the  following :  Although  the  ju(Jge  of  probate  may 
allow  the  widow  all  the  personal  estate  if  her  situation  requires 
it,*  yet  he  cannot  allow  her  more ;  he  cannot  allow  her  money 
raised  by  the  sale  of  real  estate.*  If  the  widow  waives  the  pro- 
visions made  for  her  in  the  will,  under  a  statute  empowering  her 
so  to  do,  so  that  she  becomes  entitled  to  the  same  allowance  as 
if  her  husband  died  intestate,  the  judge  of  probate  may  grant  the 
allowance  out  of  any  of  the  personal  estate,  even  though  it  has  been 
specifically  bequeathed  ;  and  if  the  rights  of  legatees  are  disturbed, 
they  must  adjust  them  among  themselves.  **  Unless  such  power 
existed,  in  cases  where  the  personal  property  was  specifically  or 
generally  bequeathed,  and  the  widow  waived  the  provisions  made 
for  her  in  the  will,  there  would  be  no  way  of  supplying  her  im- 
mediate necessities  out  of  her  husband's  property,  although  he 
might  have  left  a  larsre  estate.  It  mis^ht  be  some  time  before  she 
could  realize  anything  from  her  dower,  and,  in  the  meantime, 
would  be  compelled  to  subsist  on  charity."  But  **  where  there 
is  sufficient  personal  property  not  bequeathed,  and  not  wanted  for 
the  payment  of  debts  and  expenses  of  administration,  it  would  be 
reasonable  and  proper  that  the  allowance  should  be  taken  out  of 
that,  and  full  effect  given  to  the  will  of  the  testator  whenever  it 
can  be  so  done."  •     In  the  celebrated  case  of  Gilman  v.  Gilman,^ 

1  Rev.  Stat  Me.  1840,  ch.  112,  {  1,  cl.  1 ;  Paine  v.  Faulk,  89  Me.  18 ;  Smith  v.  McCon- 
nell,  17  m.  186 ;  Poltz  v.  Prouse,  17  Dl.  487. 

>  Rev.  Stat.  Me.  1871,  ch.  66,  {  21 ;  Bev.  Code  Ind.  1881,  p.  209 ;  Rev.  Stat  Ind.  1888, 
p.  288,  {  10 ;  Scates*  Comp.  Laws  HI.  1868,  p.  1201,  |  48.   See  statutes  cited,  ante,  {  982. 

*  Paine  v.  Paulk,  supra;  JeUy  «•  BlUott,  1  Ind.  119. 

*  Brazer  v.  Dean,  16  Mass.  188. 
'  Paine  v.  Paulk,  supra, 

*  Brown  v.  Hodgdon,  81  Me.  69. 
7  68  Me.  184,  194 ;  anU,  {  968. 

765 


I  « Ibid. 

i 


§  973  WIDOW  AND  orphan's  year's  support. 

where  the  widow,  who  had  dissented  from  the  will,  was  allowed 
$85,000,  the  court  ordered  that  the  widow  might  "select  any 
portion  thereof  from  the  said  [personal]  estate,  at  the  appi'aised 
value  thereof  in  the  inventory,  from  any  articles  not  specifically 
bequeathed;"  and  it  was  subsequently  said  in  the  same  case 
that  this  decree  was  '*in  accordance  with  the  uniform  practice 
since  the  existence  of  the  state."  ^  Under  this  decree  it  wjis 
held  that  the  widow  might  select  a  Judgment  founded  on  a 
promissory  note  returned  in  the  inventory  ;  and  that,  as  necessary 
to  the  principal,  she  was  entitled  to  the  interest  which  had  ac- 
crued after  the  appraisal ;  and  this  judgment  having  been' partially 
satisfied  by  a  levy  upon  personal  and  real  estate,  and  the  time  for 
redemption  having  expired,  she  was  entitled  to  the  proceeds  of 
the  levy  upon  the  personal  property,  and  also  to  a  release  from 
the  executors  of  the  unredeemed  real  estate.* 

§  972.  How  apportioned  among:  Liegrateea.  —  In  Illinois  the 
doctrine  that  where  a  debt  or  claim  against  an  estate  is  a  common 
burden,  it  must  be  borne  equally  by  all  the  property  devised  by 
the  deceased,  is  said  to  be  applicable  to  the  widow's  allowance. 
In  respect  of  this  allowance  the  widow  is  a  creditor  of  the  estate. 
The  court  will,  therefore,  ascertain  the  comparative  value  of  the 
estate  within  its  jurisdiction  devised  to  the  widow,  and  that  de- 
vised to  the  children,  and  apportion  the  widow's  allowance 
according  to  the  respective  values  of  the  property  devised.  But, 
in  apportioning  this  burden,  the  homestead,  being  in  the  occu- 
pancy of  the  widow  and  minor  children,  but  devised  to  the  latter, 
should  not  be  taken  into  account  or  ordered  to  be  sold** 

§  973.  May  consist  of  what  Species  of  Personalty — Money. 

— In  many  of  the  states  the  statutes  designate  the  kind  of  per- 
sonalty of  which  the  allowance  shall  consist,  either  by  express 
enumeration  or  by  such  descriptions  as  '<  household  and  kitchen 
furniture,"  **  necessary  provisions  for  one  year,"  or  the  like. 
In  some  cases  the  widow  has  the  right  of  selecting  from  the  per- 

^  Oilman  v.  Gilman,  54  Me.  685. 


8  Peltzep  V.  Scheuester,  37  HI.  801. 
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sonalty  at  its  appraised  value,  to  the  limit  named  in  the  statute  ;  ^ 
in  others  it  is  the  duty  of  the  judge  of  probate,*  or  of  the  ap- 
praisers,' to  make  the  designation.  In  the  absence  of  any  statu- 
tory expression  to  the  contrary,  cases  may  arise  in  which  the 
allowance  will  be  set  apart  in  money,  though  some  courts  seem 
disinclined  to  sanction  this  unless  it  is  necessary.^  No  case, 
however,  has  been  found  where  the  granting  of  an  allowance  in 
money  has  been  held  erroneous.  In  Alabama,  money  may  be 
allotted  to  the  widow,  instead  of  other  personal  property ;  and, 
when  such  allotment  is  made,  the  Probate  Court  cannot,  ex  mero 
motUy  set  it  aside. ^  In  Illinois,  as  the  law  stood  in  1858,  the 
widow  might  take,  as  exempt  from  the  debts  of  the  husband, 
certain  specific  articles,  or  their  value  in  money.  If  she  elect  to 
take  money,  she  thereby  became  a  general  creditor  of  the  estate, 
whose  claim  was  entitled  to  be  satisfied  by  a  sale  of  land,  in 
common  with  other  creditors.^ 


ARTICLE  IV. — Remedies  and  Prooedube. 

§  975.  Widow*8  Remedy  summary*  —  The  remedy  of  the 
widow  for  the  enforcement  of  this  right  must  necessarily  be 
summary  in  its  nature  ."^  The  exigency  in  which  she  is  placed 
will  not  admit  of  the  delays  which  attend  adversary  litigation 
conducted  with  the  usual  formalities.  If  it  were  otherwise, 
While  the  lawyers  were  arguing  demurrers,  she  and  her  children 
might  starve.  Her  best  security  consists  in  her  primary  right  to 
administer  upon  her  husband's  estate ;  but  in  many  cases  it  is 
impracticable  for  her  to  do  this,  either  from  age,  infirmity,  igno- 
rance, or  inability  to  give  the  necessary  bond.  In  these  cases, 
having  in  view  the  fact  that  the  executor  or  administrator  is  gen- 
erally an  interested  creditor,  legatee,  or  distributee,  the  statutes, 

1  4ntey  2  904. 

»  Drew  V.  Gordon,  18  AUen,  120. 

*  Applegate  v,  Cameron,  2  Bradf.  120. 

«  McNulty  V.  Lewis,  8  Smed.  &  M.  626;  Drew  0.  Gordon,  18  Allen,  120,  per  Hoar, 
J.;  ante,  {{  882,  912. 
^  Ex  parte  Reavis,  60  Ala.  210. 

•  Cruce  V,  Cruce,  21  Dl.  46. 

»  Wright  V.  Wright,  18  Allen,  209. 
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in  general,  do  not  intrust  the  setting  apart  of  this  allowance  to 
him,  but  provide  that  the  court  of  probate  shall  appoint  apprais- 
ers^ who  shall  determine  and  admeasure  it  to  the  widow ;  so  that 
the  money  or  provisions  thus  set  apart  do  not  pass  into  the  hands 
of  the  personal  representative  at  all.  If,  however,  this  duty  is 
neglected,  she  may  petition  the  Probate  Court  to  appoint  com- 
missioners to  make  the  allotment;^  and  this  petition  is  geuei-allj 
ex  parte. 

§  976.  Andy  In  general^  witbont  Notice*  —  In  Mississippi,' 
Massachusetts,^  and  New  Hampshire  *  the  administrator  is  not,  in 
general,  entitled  to  notice  of  it;  and  in  Vermont  no  order  of 
court  at  all  is  necessary,*  In  Massachusetts  no  notice  of  the 
application  is  required,  except  upon  a  grant  of  special  adminis- 
tration ;  but  the  better  practice  is  said  to  be,  not  to  make  an 
allowance  of  any  con.siderable  amount  without  notice  to  all  par- 
ties interested.  In  many  ca^es,  however,  notice  to  the  executor 
is  sufficient  to  protect  the  interests  of  all  parties  concerned.* 

§  977.    But  in  special  Cases,  Notice  should  be  griven. — In 

New  Hampshire  the  judge  of  probate  is  authorized  by  statute 
to  act  without  notice  in  certain  enumerated  cases,  among  which 
is  that  of  making  allowances  of  this  kind,^  '«  This  provision,*' 
says  the  Supreme  Court  of  that  stat^,  "  is  liable  to  be  misunder- 
stood. The  discretion  thus  to  be  exercised  is  not  a  capricious 
discretion,  to  be  exercised  according  to  the  whim  or  caprice  or 
favor  of  the  judge.  It  is  a  legal  discretion,  to  be  exercised  only 
upon  a  careful  consideration  of  the  facts  of  the  case,,  and  with  an 
anxious  regard  to  the  rights  and  interests  of  the  parties  to  be 
affected  by  the  proceedings.  And  it  cannot  be  regarded  as  a 
legal  or  judicious  exercise  of  such  discretion  to  make  decrees 
affecting  the  rights  of  others  without  inquiry  whether  those  per- 

>  Calvit  r.  Calvit,  82  Miss.  184. 

*  Morgan  v.  Morgan,  86  Miss.  849. 
»  Wright ».  Wright,  18  AHen,  209. 

*  Cummingg  v.  Allen,  84  N.  H.  194. 

*  Heirs  of  Sawyer  v.  Sawyer,  2S  Vt.  248. 

*  Wright  ».  Wright,  supra, 
T  Gen.  Stat  N.  H    ch.  16& 
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sons  are  aware  of  the  proceeding,  and  whether  they  are  known  to 
have  objections  to  the  application ;  whether  the  design  to  ajjply 
has  been  in  any  way  studionsly  concealed ;  and  whether  there 
exist  any  reasons  of  haste  or  urgency  which  render  it  unsuitable 
that  the  case  should  be  delayed.     And,  as  a  general  rule,  the 
judge  should  be  satisfied  that  the  parties  to  be  affected,  or  some 
of  those  most  interested,  are  aware  of  the  proceeding,  or  that  good 
reasons  exist  against  any  delay  ;  or  he  should  require  some  notice 
to  be  given  —  not  necessarily  the  formal  notice  required  by  the 
statute,  but  some  notice  sufficient  to  put  the  paity  upon  the  alert. 
While  the  courts  of  probate  should  act  upon  these  principles 
always,  there  are  many  classes  of  cases  wliere  the  just  exercise 
of  the  legal  discretion  vested  in  that  tribunal  should  require  that 
formal  notice  should  be  given  as  of  course,  and  the  present  case 
seems  eminently  one  of  that  class.     The  design  of  the  allowance 
to  the  widow  is  to  provide  her  the  means  of  lit'ing  when  her 
family  is  broken  up  and  her  ordinary  sources  of  supply  cut  off. 
It  is  almost  a  matter  of  course  that  such  allowance  should  be 
necessary  ;  and  when  the  application  is  made  early,  as  is  usual,  it 
is  expected  by  the  administrator,  and  notice  is  comparatively  un- 
necessary.    But  when  such  an  application  has  been  once  made, 
and  a  veiy  liberal  allowance  ordered,  and  the  property  has  been 
sold  or  disposed  of;  when  the  estate  has  been  ascertained  to  be 
deeply  insolvent,  so  that  it  is  evident  that  the  assets,  in  justice, 
are  the  property  of  the  creditors  ;  after  such  a  delay  as  to  show 
conclusively  that  there  can  be  no    haste  or  urgency  to  forbid 
careful  and  deliberate  hearing  and  consideration  of  the  merits  of 
the  application,  justice  requires,  and  sound  legal  discretion  de- 
mands, that  formal  notice  of  the  application  should  be  given. 
Upon  a  reversal  of  the  decree  for   this  cause,  this  court  may 
either  decide  upon  the  propriety  of  the  allowance  and  its  amount 
or  remit  the  case  to  the  court  of  probate  for  further  notice  and 
proceedings."  ^ 

§  978.  Wliether  formal  Application  necessary.  —  In  Texas, 
by  statute  it  is  made  the  duty  of  the  chief  justice  of  the  County 
Court  to  fix  the  amount  of  the  allowance  for  the  ''year's  sup- 

^  Cummings  v.  AIIqii,  84  N.  H.  196,  opinion  by  Bell,  J. 
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port"  of  the  widow  and  children,  or  widow  or  children,  at  the 
first  term  of  the  court  after  the  grant  of  letters  testamentary  or 
of  administration.^  This  statute  was  construed  as  imposing  an 
absolute  and  imperative  duty  upon  the  chief  justice,  and  fixing 
the  time  of  its  performance.  No  formal  application  on  the  part 
of  the  widow  was  necessary,  although  it  was  proper  that  one 
should  be  made,  in  order  to  afford  the  chief  justice  the  requisite 
information  on  which  to  act.' 

§  979.  Order  of  Court  unnecessary,  where.  —  In  Vermont, 
under  a  statute  providing  that  •'  the  widow  and  children  consti- 
tuting the  family  of  the  deceased  shall  have  such  reasonable 
allowance  out  of  the  personal  estate  as  the  Probate  Court  shall 
judge  necessary  for  their  maintenance  during  the  progress  of  the 
settlement  of  the  estate,  according  to  their  circumstances,"  it 
has  been  held^that  the  administrator  is  not  required  to  wait  for 
an  order  of  the  court  in  advance  of  making  the  allowance ;  but 
the  usual  and  proper  practice  was  said  to  be  for  the  administrator 
to  make  the  expenditure  as  necessity  occurred,  and  have  such 
sum  allowed,  in  the  settlement  of  his  account,  as  the  court  should 
deem  reasonable.'  In  North  Carolina  no  formal  proceedings 
were  necessary,  under  the  repealed  act  of  1851,  to  enable  a  widow 
to  assert  her  right  to  an  exempt  chattel,  and  the  widow  was  not 
chargeable  as  executrix  de  son  tort  for  keeping  it  in  her  posses- 
sion.* In  New  York,  where  there  had  been  no  apportionment  to 
the  minor  children,  and  the  executors  had  advanced  money  for 
their  support,  they  were  allowed  corresponding  credits  on  their 
final  accounting.*  And  there  are  two  cases  which  indicate  an  un- 
derstanding that  the  wife  succeeds,  without  any  allotment,  to  the 
property  which  was  exempt  in  the  hands  of  her  husband,*  and 
even  without  administration.^  In  some  of  the  states  there  are. 
statutes  authorizing  the  Probate  Court  to  set  apart  the  entire  es- 

Hart.  Dig.  Laws  Texas,  arts.  1158,  1154;  1  Pasc.  Dig.  Laws,  arts.  1801,  1805l 

Connell  v.  Chandler,  11  Texas,  249;  ante,  {  SIS. 

Heirs  of  Sawyer  v.  Sawyer,  28  Yt.  248. 

Frierson  v,  Wesberry,  11  Rich.  353. 

Clayton  v.  Wardell,  2  Bradf.  7. 

Becker  v.  Becker,  47  Barb.  499. 

Brigham  v.  Bush,  83  Barb.  696;  anttj  {  896. 
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tate  to  the  widow  when  it  does  not  exceed  a  given  value.*  Al- 
though the  Probate  Court  may  have  failed  to  discharge  this  duty, 
the  widow  may  defend  a  suit  in  equity  for  an  account,  by  showing 
that  the  entire  estate  did  not  exceed  the  prescribed  value.* 

§  980.  How  soon  Application  must  be  made  —  In  New  Hamp- 
flldre.  —  The  better  opinion  is  that,  after  the  expiration  of  the  time 
for  which  this  temporary  allowance  was  intended,  an  application 
to  have  it  set  apart  cannot  be  maintained.  Thus,  a  statute  direct- 
ing the  judge  of  probate  to  make  a  reasonable  allowance  to  the 
widow  out  of  the  personal  estate,  for  her  **  present  support," 
has  been  held  not  to  authorize  the  granting  of  such  an  .allowance 
after  the  lapse  oifour  years  ^  —  much  less  after  the  lapse  of  thirty 
years  —  from  the  death  of  the  husband.*  *'  Unless  there  be  good 
and  substantial  reasons  for  the  delay,  an  allowance  ought  to  be 
prayed  for  as  soon  as  the  inventory  of  the  estate  is  returned.  It 
is  frequently  necessary  to  sell  the  personal  property  at  once,  to 
prevent  waste  and  diminution  in  value,  especially  if  any  consid- 
erable portion  of  it  be  neat  stock,  or  animals  that  it  may  be  bnd 
economy  to  keep.  Delay  in  making  the  application  will  often- 
times embarrass  and  retard  the  settlement  of  the  estate,  and  be 
injurious  to  all  that  may  be  interested  therein."*  A  delay  of 
twenty-five  days  after  the  return  of  the  inventory  was  not  unrea- 
sonable, wherft  a  part  only  of  the  personal  estate  had  Ijeen 
disposed  of  by  the  administrator  prior  to  the  application.^ 

§  981.  In  North  Carolina.  —  It  has  been  held. in  North  Caro- 
lina that  the  widow  must  apply  for  this  allowance  at  the  first 
term  of  the  court  of  probate  after  the  appointment  of  the  admin- 
istrator ;  since  it  is  indispensable  to  the  administrator  to  know 
what  is  the  amount  of  the  estate  in  his  hands  for  distribution 
before  he  can  plead  to  the  suit  of  a  creditor.^  A  petition  filed 
two  years  after  the  grant  of  letters  was  too  late.®     But,  subse- 

»  ArUe,  J  904. 

*  Hampton  v.  Physick,  24  Ark.  561. 
«  Hubbard  v.  Wood,  16  N.  H.  74. 

*  Matbes  v,  Bennett,  21  N.  H.  201. 

^  Kingman  v,  Kingman,  81  N.  H.  187,  per  Eastman,  J. 

*  Ibid. 

'  Gillespie  v.  Hymans,  4  Dev.  119. 
«  Ibid. 
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quently,  it  was  held  that  it  was  not  lapse  of  time  since  the  death 
of  the  husband,  but  lapse  of  time  since  the  grant  of  letters, 
which  supplies  the  test.  Therefore,  where  the  husband  died  in 
18G0,  and  letters  were  not  taken  out  until  1868,  the  widow  had 
her  allowance  on  a  petition  filed  at  that  term.^ 

§  982.  In  Indiana.  —  Under  an  old  statute  of  Indiana  author- 
izing the  widow  to  '*  select,  at  the  time  of  valuation,  one  hundred 
dollars  in  value  of  the  personal  estate  of  her  deceased  husband, 
for  which  she  shall  not  be  required  to  account  in  any  manner 
whatever,"*^  it  was  held  that  the  widow  must  make  her  selection 
before  the  sale  of  the  property  by  the  executor.  Said  the  court: 
**  It  is  the  widow's  privilege  to  select  for  her  own  use  one  hundred 
dollars'  worth  of  personal  property.  The  executor  or  adminis- 
trator is  not  bound  to  set  apart  and  tender  to  her  property  of  the 
requisite  amount.  The  articles  are  to  be  of  her  own  selection, 
and  if  she  does  not  select  before  they  have  passed  into  other 
hands,  she  must  be  presumed  to  have  waived  her  privilege."* 

§  983.  In  Texas  the  duty  is  enjoined  by  statute  upon  the 
chief  justice  of  the  County  Court,  of  setting  apart  to  the  widow 
and  minor  children  a  "  year's  support,"  at  the  first  term  of  court 
after  the  grant  of  letters ;  and  this  duty  is  held  to  be  an  obliga- 
tion so  imperative  as  not  to  require  an  application  from  the 
widow,  though  such  an  application  is  proper,  in  order  to  afford 
him  the  requisite  information  ;  and  if  the  estate  has  been  sold  by 
the  administrator  without  such  an  allowance  being  made,  the 
widow  may  bring  up  the  proceedings  by  certiorari  to  the  District 
Court,  and  there  have  the  sale  set  aside.* 

§  984'.  In  Illinois,  Kew  York,  and  Mississippi. — In  Illinois 
the  statutory  provision  that  all  demands  against  a  decedent's 
estate  not  presented  within  two  years  shall  be  forever  barred' 
does  not  embrace   the  ''widow's  award."*     In  New  York  a 

»  Ex  parte  Rogers,  68  N.  0.  110. 

«  1  Rev.  Stat.  Ind.  1888,  p.  238,  {  10. 

'  Johnson  v.  Robertson,  7  Blackf.  425,  opinion  by  Sullivan,  J. 

*  ConneU  v.  Chandler,  11  Texas,  249. 
»  Rev.  Stat  1874,  p.  116,  {  70,  cl.  7. 

•  MiUer  o.  Miller,  82  lU.  468. 
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learned  surrogate  has  held  that  if,  on  taking  the  inventory,  the 
property  directed  to  be  set  apart  to  minor  children  was  not  so 
ai)portioned,  the  error  may  be  corrected  on  final  accomiting,  and 
the  value  of  the  property  of  which  the  allowance  should  have 
consisted  will  be  allowed  the  executors  on  account  of  moneys  ad- 
vanced by  them  for  the  support  of  the  minors.^  In  Mississippi 
it  is  held  that  the  year's  provision  is  "  a  claim  which  must  be  as- 
seited  by  the  widow,  or  by  the  children  if  there  is  no  mother 
living,  before  it  can  be  authorized  by  the  court ;  "  but,  '*  the  time 
for  asserting  the  claim  not  having  been  limited  by  the  statute  to 
the  year  succeeding  the  decedent's  death,  or  to  any  particular 
time,  it  is  a  claim  demandable  at  any  period  before  the  final  set- 
tlement of  the  estate."  * 

§  985.  Second  Allowance.  —  It  may  often  happen  that  some 
allowance  must  be  made  for  the  immediate  relief  of  the  widow 
and  her  family,  before  the  judge  of  probate  has  had  the  opportu- 
nity of  determining  the  extent  of  the  allowance  which  the 
situation  of  the  widow  and  her  family,  the  value  of  the  property 
left  by  the  deceased  on  the  one  hand,  and  the  amount  of  the 
debts  on  the  other,  may  make  reasonable.  In  such  a  case,  in 
the  absence  of  any  restraining  statute,  the  power  in  the  probate 
judge  to  make  a  second  allowance  obviously  exists.*  In  Massa- 
chusetts the  widow  will  not  be  entitled  to  a  second  allowance 
unless  she  applies  for  it  before  the  administrator  has  exhausted 
the  personal  estate  in  the  payment  of  debts,  because  he  cannot 
recall  the  money  from  the  pockets  of  creditors,  nor  can  he  be 
compelled  to  pay  it  from  his  own  pocket,  nor  can  he  pay  it  from 
the  proceeds  of  the  sale  of  real  estate  ;  for,  under  another  statute,* 
any  surplus  of  the  proceeds  of  real  estate  in  his  hands  after  the 
payment  of  debts  must  be  treated  as  real  estate,  and  disposed  of 
among  the  same  persons,  and  in  the  same  proportions,  as  the 
real  estate  itself  would  have  been  had  it  not  been  sold.* 

»  Clayton  v.  WardeU,  2  Bradf.  7. 

*  McNulty  V.  Lewis,  8  Smed.  &  M.  526. 

•  Hale  V.  Hale,  1  Gray,  521. 

*  Rev.  Stat  1886,  ch.  71,  {  34. 

•  Hale  o.  Hale,  1  Gray,  522,  528. 
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§  986.  Setting  aside  Appraisement. — In  many  of  the  states 
the  statutes  relating  to  the  administration  of  estates  require  that 
appraisers  shall  be  appointed  by  the  judge  of  probate,  who  shall 
make  an  inventory  and  valuation  of  the  personal  estate  of  the 
decedent,  and  shall  set  apart  for  the  use  of  the  widow  and  minor 
children,  or  both,  or  either,  their  temporary  allowance,  which  is 
generally  limited  as  to  value.*  These  appraisers  are  ministerial 
oflBcers,  over  whose  acts  the  court  has  a  general  superintending 
power.'  In  New  York  their  judgment  as  to  the  value  of  the  ar- 
ticles set  apart  to  the  widow  may  be  revised  by  the  court ;  but  it 
seems  that  their  discretion  as  to  the  kind  of  ailicles  set  apart  is  con- 
clusive.' In  Illinois  the  County  Court  may  set  aside  the  appraise- 
ment bill  and  report  of  appraisers  making  out  and  certifying  to  the 
court  an  estimate  of  the  value  of  the  items  of  the  property  men- 
tioned in  the  statute  as  the  widow's  award ;  but  it  cannot  modify 
the  appraisement  bill  or  appraisers'  estimate  of  the  value  of  the 
property,  and  substitute  its  own  judgment  for  that  of  the  ap- 
praisers.* The  Circuit  Court  cannot,  on  appeal,  exercise  any 
power  which  the  County  Court  could  not  have  exercised  ;  it  can- 
not, therefore,  enter  a  judgment  allowing  the  widow  a  sum  in 
gross  less  than  the  amount  fixed  by  the  appraisers.^ 

§  987.  Conclusiveness  of  Widow's  Election.  —  If  the  specific 
property  allowed  a  widow  has  been  regularly  appraised,  and,  in 
pursuance  of  the  statute,  she  elected  to  take  other  property  in 
lieu  thereof,  at  its  appraised  value,  she  cannot,  in  the  absence  of 
fraud,  afterwards  change  her  mind  and  have  a  larger  allowance.* 

1  Alabama  —  Code  1876,  {  2824.  ArkanBas— Dig.  Stat  1874,  {  62.  Geoi^a— 
Oode  1878,  i  2571.  niinois— Rev.  Stat  1877,  ch.  8,  {  74.  Iowa— Code  1878,  {  2876. 
Kansas  — Gten.  Stat  1868,  ch.  87,  {  49.  Michigan  — 2  Comp.  Laws  1871,  {  4291. 
Massachusetts— Gren.  Stat  1860,  ch.  96,  {  6.  Mississippi— Rev.  Code  1871,  {  1290. 
Nebraska— Gen.  Stat  1878,  ch.  17,  {  176.  New  York— 4  Edmonds'  Stat  at  Lai^ 
626,  2  2.  New  Hampshire  —  Gen.  Stat  1867,  ch.  188,  {  14.  North  Carolina— Bat* 
tela'  Rev.,  ch.  117,  2  14.  Tennessee— 2  Stat  1871,  2  2285.  Texas- 2  Pasc  Dig. 
Laws,  J  1305.  Vermont— Gen.  Stat  (App.  1870),  880,  {  29.  Wisconsin— 2  Tay- 
lor's Stat  1208,  2  81. 

3  Applcgate  V.  Cameron,  2  Bradfl  119;  Miller  o.  MiUer,  82  BL  468. 

>  Applegate  v,  Cameron,  aujjm, 

•  Miller  v.  Miller,  supra. 

•  Ibid. 

•  Telford  v.  Boggs,  68  lU.  498. 
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§  988.  ReTocation  of  Allowance*  —  Except  in  cases  where 
authoiity  to  revoke  his  decrees  is  conferred  by  statute,  where 
a  judge  of  probate  has  made  an  allowance  to  the  widow,  his 
decree  must  stand,  unless  it  is  reversed  or  reformed  on  appeal, 
or  is  adjudged  void  in  some  collateral  proceeding;  he  cannot 
revoke  it  himself  and  decree  a  smaller  allowance.^ 

§  989.  Behearingr  of  Application. — But  where  the  probate 
judge,  on  the  hearing  of  an  application  for  a  decree,  refuses  to 
pass  it  for  want  of  sufficient  evidence  that  it  ought  to  be  passed, 
such  refusal  does  not  prevent  him  from  passing  it  on  a  new  appli- 
cation, supported  by  the  requisite  evidence  of  its  expediency  and 
necessity.* 

§  990.  Appeal  from  Probate  Court.  —  The  discretion  vested 
in  the  judge  of  probate,  in  New  Hampshire,  as  to  the  widow's 
temporary  allowance,*  is  said  to  be  '*  a  legal  discretion,  to  be 
exercised  judiciously  and  discreetly,  subject  to  be  revised  and 
corrected  by  the  Supreme  Court,  as  the  supreme  couit  of  pro- 
bate/'* The  general  rule  that  an  appellate  tribunal  will  not 
revise  the  decisions  of  an  inferior  court,  where  it  has  exercised 
a  legal  discretion,  does  not  apply,  in  New  Hampshire,  to  cases 
of  this  kind.  '*  The  appeal  has  the  effect  to  set  aside  the  decree 
and  to  carry  the  whole  case  to  this  court,  as  the  supreme  court 
of  probate,  for  decision,  where  it  is  to  be  heard,  examined,  and 
considered  precisely  as  it  should  have  been  in  the  court  below ; 
and  this  court  is  not  barred  by  any  legal  principle  to  consider 
any  question  which  could  properly  be  considered  in  the  ordinary 
court."*     The  same  rule  obtains  in  Maine,^  where  the  Supreme 

•  Pettee  v.  Wilmarth,  6  Allen,  144;  recognized  in  Richardson  v.  Hazelton,  101 
Mass.  106. 

'  Bucknam  v,  Phelps,  6  Mass.  448.  The  case  was,  however,  not  an  application  for 
widow's  allowance,  but  a  suggestion  of  insolvency.  But  the  principle  must  neces- 
sarily be  the  same  in  the  former  case  as  in  the  latter.  This  was  recognized  in  Pettee 
V.  Wilmarth,  supra ;  compare  Marsh  v.  McKenzie,  99  Mass.  64 ;  and,  for  an  ex-* 
tensive  discussion  of  the  power  of  Probate  Courts  to  correct  their  own  decrees,  see 
Waters  v,  Stickney,  12  Allen,  1. 

•  Ante,  {  948. 

•  Piper  V.  Piper,  84  N.  H.  567. 

•  Cummings  r.  Allen,  84  N.  H.  198. 

•  Cooper,  Petitioner,  19  Me.  260;  Tarbox  v.  Fisher,  60  Me.  287;  GUman  v.  Gilmao, 
68  Me.  186. 
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Judicial  Court,  sitting  as  the  supreme  court  of  probate,  hears 
the  whole  case  upon  new  proofs  and  arguments,^  and  renders 
such  judgment  as  the  Probate  Court  ought  to  have  rendered.* 
In  the  meantime,  the  effect  of  the  appeal  is  to  vacate  the  judg- 
ment below.'  The  amount  of  the  judgment  thus  vacated  by 
appeal  may  be  increased  or  diminished,  or  it  may  remain  im- 
altered.*  The  rule  is  the  same  where  both  parties  appeal;  in 
which  case  there  will  be  but  one  hearing,  upon  which  the  court 
will  finally  determine  the  rights  of  all  the  parties.*  The  appel- 
lant will,  however,  be  restricted  to  his  reasons  for  appeal.*  But 
the  appellee  is  under  no  such  restrictions ;  the  appeal  opens  the 
whole  case  to  him,  although  he  has  not  appealed,  and  he  may 
show  error  in  any  part  of  the  decree,  and  have  it  corrected.' 

§  991.  Continued.  —  In  Massachusetts,  under  the  system  of 
practice  established  in  1859,  any  party  aggrieved  by  any  order 
or  decree  of  a  single  judge  in  an  equity  or  probate  cause  has  the 
right  to  appeal  to  the  full  court,  upon  law  and  fact.®  All  infer- 
ences of  fact  and  questions  of  discretion,  as  well  as  of  strict  law, 
involved  in  the  decree  of  the  court  of  probate,  come  up,  on  appeal, 
for  decision.*  An  appeal  in  such  a  case  vacates  the  decree  of  the 
Probate  Court,  and  brings  the  whole  matter  up  for  hearing  de 
novo?^  It  cannot  be  prosecuted  after  the  decree  of  the  Probate 
Court  htis  been  executed  by  paying  the  amount  of  the  allowance 
over  to  the  widow.^^  But  in  Vermont  the  Supreme  Court  has 
uo  general  jurisdiction  in  probate  matters  to  rehear  and  de- 
termine them  upon  their  merits ;    it  sits  merely  as  a  court  of 

1  Gilrnan  v.  Oilman,  53  Me.  191. 
«  J  bid, 
»  Ibid. 

*  J  bid. 
fi  Ibid. 

•  /  bid. ;  Bean  v.  Burleigh,  4  N*.  H.  550 ;  Boynton  v.  Dyer,  18  Pick.  1. 

^  Gilman  v.  GWmvLn,  supra ;  Boynton  ».  Dyer,  awpra ;  Waahbum  r.  "Waehbum,  10 
Pick.  375;  Willey  v.  Thompson,  9  Mete.  329;  Wendell  v.  French,  19  N.  H.  205; 
Twitchell  v.  Smith,  85  N.  H.  49;  Patrick  v.  Cowles,  45  N.  H.  563. 

«  Stat  1859,  ch.  287,  U  2,  4,  6 ;    Gen.  Stat  1860,  ch.  113,  |J  8,  10,  14,  21 ;    Gen. 
Stat  18G0,  ch.  117,  J  14;  Wright  v.  Wright,  13  Allen,  209.    The  case  of  Higbeev. 
Bacon,  11  Pick.  423,  was  decided  before  this  change  in  procedure  took  place. 
•  Wright  V.  Wright,  supra. 

10  Uale  V.  Hale,  1  Gray,  522.    See  Paine  o.  Cowdin,  17  Pick.  142. 

u  Ibid. 

776 


REMEDIES  AND  PROCEDURE.  §  992 

error,  the  same  as  in  cases  at  common  law.^  Hence,  **  in  regard 
to  the  amount  of  the  widow's  allowance,  that  is  a  matter  rest- 
ing altogether  in  the  discretion  of  the  Probate  Court,  or  of  the 
County  Court  upon  appeal,  and  not  ordinarily  subject  to  revision 
in  this  court  on  exceptions,  the  case  coming  here  only  as  upon 
appeal  or  writ  of  error,"* 

§  992.  Action  for  by  Widow.  — The  widow  may  have  her  ac- 
tion against  the  executor  or  administrator  for  refusing  to  set 
apart  her  allowance.'  If,  by  statute  or  judicial  construction,  the 
right  is  made  to  depend  upon  a  demand  and  selection  by  the 
widow  and  an  appraisement  by  the  administrator,  the  widow  will 
not  be  able  to  maintain  trespass ;  *  but  if  the  statute  vests  the 
property  in  the  widow  unconditionally,  as  by  descent  cast,  and 
wholly  excludes  it  from  administration,  she  may  maintain  trover 
for  it  against  the  administrator;*  or,  if  the  administrator  has 
converted  it  into  money,  she  may  bring  assumpsit  for  it  for 
money  had  and  received  to  her  use ;  •  and  under  a  Tennessee 
statute  by  which  the  articles  were  ''  secured  to  the  widow,"  and 
which  declared  that  they  '♦  shall  not  go  to  the  executor  or  ad- 
ministrator," she  is  not  required,  in  order  to  maintain  trover,  to 
make  any  demand,  or  to  offer  to  select  the  articles  secured  to  her. ^ 
If  property  exempt  to  the  widow  has  been  sold  by  the  adminis- 
trator on  a  credit,  and  a  note  tiiken  therefor,  and  the  widow  has 
got  possession  of  the  note  against  the  will  of  the  administrator, 
this  action  on  her  part  is  equivalent  to  a  ratification  of  the  act  of 
the  administrator,  and  estops  her  from  maintaining  her  action.^ 

1  Holmes  v.  Estate  of  Holmes,  26  Yt  536 ;  Boyden  v.  Ward,  88  Yt  688. 

«  Heirs  of  Sawyer  v.  Sawyer,  28  Yt  249,  per  Redfleld,  0.  J. 

'  Curd  V.  Card,  9  Humpli.  171 ;  Drew  v,  Gordon,  18  Alleiii  120 ;  Storer  v.  Storer 
6  Mass.  890;  Compher  v.  Compher,  26  Pa.  St  84;  Neely  v.  McCoimick,  26  Pa.  St 
256;  Lyman  v.  Byam,  88  Pa.  St  475. 

*  Neely  i>.  McCormick,  tuprti. 
^  Curd  V.  Curd,  tupra. 

'  Keely  9.  McCormack,  aupra. 
'  Curd  V,  Curd,  supra, 

•  Johnson  v.  Perkins,  57  Tenn.  867. 
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ABANDONMENT.    See  Dbdication  ;  Alubn-atioit. 
of  family,  temporarily,  by  housekeeper,  67. 
of  family  by  wife,  73-78. 

whether  alienation  of  undivided  interest  in  homestead  constitutes,*  189. 
of  the  homestead,  263-287. 

general  view  as  to,  263. 

degree  of  proof  required  to  show  intention  to  abandon,  264. 

a  question  of  fact,  266. 

how  far  a  question  of  intent,  266. 

intention  to  return  must  be  formed  when  removal  occurs,  267. 

repossession  after,  267. 

must  be  actual,  and  not  merely  intentional,  268. 

declarations  of  debtor,  how  far  evidence  of  intent,  269-271. 

circumstances  under  which  declaration  is  made  must  be  considered,  27L 

duration  of  absence,  how  far  evidence  o^  272. 

of  possession  to  a  tenant,  273-275. 

by  coercion  of  husband,  276. 

desertion  of  home  by  husband,  277. 

and  desertion  by  wife,  278. 

acquisition  of  new  homestead,  evidence  of^  279-282. 

to  constitute,  removal  must  be  voluntary,  283. 

removal  presumptive  evidence  o^  284. 

degree  of  proof  to  establish,  286. 

illustrations — facts  establishing,  286. 

illustrations — facts  not  sufl|cient  to  establish,  287. 
effect  o^  after  void  sale  or  mortgage  of  homestead,  483-488. 
of  homestead  in  New  Hampshire,  effect  of^  on  rights  of  wife,  604,  605. 

ABSCONDING  DEBTOR, 
right  of,  to  homestead  and  exemption,  96-97. 

ACCOUNT. 

action  oj^  between  debtor  and  purchaser  of  excess,  632. 

ACKNOWLEDGMENT.    See  Dedication;  Convsyancb. 

ACTIONS.    See  Rsbieddds  and  Pbocedttbx. 

779 


780  INDEX. 

ADJOINING  LOTS, 
whether  homestead  may  consist  of,  125-129,  148. 

ADMINISTRATION, 
homestead  not  subject  to,  646. 

ADMINISTRATOR.    See  Parties. 
exempt  property,  on  death  of  husband,  does  not  pass  to,  546,  784,  898. 
duty  of,  touching  widow's  year's  support,  947. 
action  against,  for  refusing  year's  support,  992. 

AGENT, 
whether  can  sue  for  debtor's  chattel  exemption,  870-872. 

AGRICULTURE, 
meaning  of  expression,  '*  person  engaged  in,"  774,  775. 

ALABAMA. 

effect  of  fraud  on  chattel  exemption  in,  481. 

widow's  homestead,  how  affected  by  dower  in,  556. 

right  of  children  and  heirs  to  homestead  in,  572. 

right  of  debtor  to  select  homestead  in,  650. 

sale  of  homestead  for  privileged  debts  in,  662. 

right  to  sell  exempt  property  in,  789. 

effect  of  statute  in,  requiring  affidavit  of  debtor  claiming  exemption,  886l 

widow's  allowance  in,  when  she  has  separate  means  of  support^  967. 

AUEN. 
entitled  to  homestead,  when,  90. 

ALIENATION.    See  OoNVEYANcaE. 
of  an  undivided  interest,  whether  destroys  homestead,  189. 
power  of,  of  the  homestead,  452-461. 

exemption  privilege  not  alienable,  452. 

statutes  of  exemption  do  not  restrain  alienation  without  express  words  to  thai 
effect,  453. 

early  law,  that  sale  of  homestead  constituted  abandonment^to  general  creditors,  454. 

general  rule  otherwise,  455. 

power  to  mortgage  homestead,  456^460. 

whether  sale  under  mortgage  is  a  forced  sale,  458. 

in  Illinois,  sale  by  master  to  foreclose  mortgage  a  forced  sale,  459. 

alienation  not  restrained  by  Nebraska  statute,  460. 

words  "mortgage,"  "release,"  "waive,"  in  statutes,  do  not  restrain  sale,  461. 
statutory  restraint  upon  alienation  of  the  homestead,  465-^24. 

statutory  provisions,  465. 

constitutionality  of  legislative  restraint  upon,  466. 

rules  of  restriction  applicable  to  what  estate,  467. 

in  what  cases  rules  of  restriction  do  not  apply,  46& 

conveyance  to  secure  privileged  debt,  469. 

restrictions  cannot  be  evaded  by  husband,  470. 

but  husband  has  power  to  lease  homestead,  471. 

if  the  homestead  has  not  been  selected,  what,  472. 

conveyance  to  wife  and  children  not  an  alienation,  478. 

conveyance  by  husband  alone  void,  474. 

conveyances  which  flow  from  this  view,  475. 
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but  void  only  as  to  homestead  in  fact  and  value,  476,  477. 

reason  of  the  rule,  478. 

proceeding  to  subject  excess  conveyed,  479-481. 

proceeding  in  such  case  to  recover  or  defend  homestead,  482. 

void  sale  validated  by  subsequent  abandonment,  488-487. 

void  mortguge  validated  by  subsequent  abandonment,  487. 

void  sale,  abandonment,  and  subsequent  death  of  husband,  488. 

effect  of  subsequent  death  of  wife  after  void  sale  or  mortgage,  489. 

effect  of  subsequent  death  of  both  husband  and  wife,  490. 

specific  performance  of  husband's  contract  of  sale,  491. 

husband  liable  in  damages  for  breach  of  such  contract,  491. 

sale  void  only  when  premises  used  as  homestead  at  the  time  contract  is  made,  491. 

rights  of  conflicting  alienees,  492,  493. 
^       remedy  of  junior  mortgagee,  498, 

statutory  restraints  upon,  in  Massachusetts,  495,  498. 

terms  of  the  statute,  495. 

nature  of  the  estate  thus  created,  496. 

not  an  exemption  of  the  fee,  497. 

vendible  Dy  husband  without  consent  of  wife,  498. 
statutoiy-  restraints  upon,  in  New  Hampshire,  500-507. 

nature  of  the  right  of  homestead  in  this  state,  500,  501. 

inchoate  homestead  not  assignable  without  consent  of  wife,  600. 

but  husband's  deed  an  estoppel  during  life  of  wife,  502,  503. 

after  husband's  death  widow  maj'  have  assignment,  503. 

this  right  not  impaired  by  abandonment,  504-506. 

sale  of  part  of  homestead  by  husband  concludes  widow,  506,  507. 
statutory  restraint  upon,  in  Vermont,  508-511. 

terms  of  the  early  statute,  508. 

nature  of  the  right  thus  conferred,  509. 

terms  of  the  later  statute,  510. 

effect  of  husband's  sole  deed,  511. 
statutory  restraint  upon,  in  California,  513-518. 

nature  of  homestead  estate,  51^-516. 

homestead  in  California  atx  estate  of  joint  tenancy,  618. 

this  doctrine  denied  in  later  cases,  514. 

but  reenacted  by  statute^  515. 

subsequent  views  of  courts,  616. 

resulting  doctrine  of  the  courts,  516. 

effect  of  sole  deed  of  husband,  517. 

sale  of  reversion  after  termination  of  homestead  estate,  618. 
statutory  restraint  upon,  in  Georgia,  520-524. 

homestead,  how  dedicated,  520. 

terms  of  statute  making  restraint  upon  power  to  sell,  621. 

nature  of  ordinary's  duties  in  acknowledging  deed,  522. 

power  of  husband  to  sell  or  mortgage  without  consent  of  wife,  528. 

absolute  conveyance,  and  bond  to  reconvey,  524. 
of  exempt  property,  788-751. 

right  to  sell  exempt  property,  738,  789. 

sale  without  delivery,  when  effective,  740. 

restraint  upon  husband's  power  to  sell  without  consent  of  wife,  under  Ohio 
statute,  748. 
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ALIENATION—  Omtmued. 
under  Indiana  statate,  744. 

ALLOTMENT.    See  Tear's  Support. 
of  homestead  to  widow  and  heirs,  616-^22. 
of  homestead  on  execution  sale,  666-678. 

ALLOWANCE.    See  Year's  Support. 

ANCILLARY  ADMINISTRATION, 
how  affects  widow's  right  of  year's  support,  946. 

ANIMALS.    See  Domestic  Aiohaijb. 

ANTECEDENT  DEBTS, 
debts  and  liens  subsisting  prior  to  taking  effect  of  exemption  laws  not  subject  to 

operation  of  such  laws,  291-297. 
no  exceptions  to  this  rule,  10,  291. 
North  Carolina  homestead  law  not  retroactive,  292. 
recent  views  of  Supreme  Court  of  Tennessee,  293. 
applications  of  laws  saving  debts  contracted  before  passage,  294-296. 
where  judgment  is  on  itemized  account,  296. 
where  suit  is  on  a  delivery  bond,  296. 
date  of  taking  effect  of  statute,  297. 
debts  created  prior  to  the  acquisition  of  homestead,  299-816. 
statutory  provisions,  and  their  design,  299. 
accrual  of  homestead  right  in  Vermont  and  Missouri,  800. 
policy  of  rule  in  Vermont  and  Missouri,  800. 
change  of  homestead  by  selling  and  repurchasing,  801,  802. 
time  allowed  debtor  to  change,  808. 
debts  contracted  pending  change,  808,  304. 
rule  in  Missouri,  304. 
purchase  of  homestead  by  insolvent,  805-810. 

conflicting  decisions,  300. 

rule  in  California  and  Illinois,  806,  807. 

rule  in  Texas,  808. 

marrying  to  defeat  creditors,  308. 

fraudulent  acquisition  of  homestead,  809. 

analogous  to  fraudulent  conveyances,  810. 
effect  of  changing  form  of  indebtedness,  811-815. 

renewal  of  notes  and  mortgnges,  311. 

if  higher  security  is  taken,  what,  312. 

note  given  for  simple  contract  debt,  318. 

contract  reviving  debt  barred  by  statute,  814. 

effect  of  rule  upon  sureties,  316. 

wife's  ante-nuptial  debts,  316. 
as  to  liens  subsisting  prior  to  time  when  premises  become  impressed  with  home- 
stead character.    See  Lirks. 

APPEAL, 
from  judgments  of  Probate  Court  touching  homestead,  619. 
froTo.  judgment  of  ordinary  alloting  homestead  in  G^igia,  672. 
right  in,  to  show  date  of  contracting  debt  by  proof  aliunde^  711. 

APPRAISEKS.    See   Rsmkdixs   aitd   Procrdure;   Exrcxttion;    Chattel   Ex- 

XMPTION. 
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APPRAISEMENT. 

of  widow's  exemption  in  Pennsylvania,  918,>  911h 

practice  in  allotment  of  homestead  at  execution  and  foreclosure  sale,  G66  st  seq, 

conclusiveness  of,  667,  668,  919. 

second  appraisement,  866. 

ARKANSAS, 
rights  of  children  and  heirs  to  homestead  in,  676. 

AlUdS. 
policy  and  construction  of  statutes  exempting  horses  and  equipment  of  militia  meii| 
791,  792. 

ASS. 
is  a  horse,  800. 

ASSIGNMENT.    See  Fbaijd. 

ASSIGNEE, 
exempt  property  does  not  pass  to,  784. 

ATTACHMENT.    SeeEzxcuriON;  Gabkibhmxnt;  Lnm. 
liens  of,  upon  the  homestead,  401. 
judgment  in,  does  not  conclude  homestead,  727. 

AWARD.    See  Teak's  Support. 

BACHELOR.    See  Family. 

BAILEE, 
whether  can  sue  for  dehtor's  chattel  exemption,  870-872. 

BANKRUPT  ACT.    See  Pabtnicbship. 

BANKRUPTCY.    See  Judgments ;  Partnership;  RsMXDnu  Ajn>  Procxdurs. 
does  not  dissolve  liens  upon  homestead,  400-402. 

BEASTS  OF  THE  PLOW, 
when  exempt  firom  distress  at  common  law,  765. 

BENTON,  SENATOR, 
comments  on  homestead  laws,  1. 

BILL  IN  EQUITY.    See  Remedies  and  Procedure, 

BURDEN  OF  PROOF, 
in  actions  touching  the  homestead,  701. 

necessity  of  the  exemption  under  certain  statutes  must  be  shown,  796,  879. 
upon  person  asserting  right  of  exemption,  879. 

BUSINESS-HOUSE, 
whether  may  constitute  a  homestead,  184,  189. 

CALIFORNIA. 

unmarried  woman  with  illegitimate  child,  right  of  homestead  in,  68. 

law  as  to  what  is  the  homestead,  105,  109-111. 

views  of  Supreme  Court  of,  as  to  homestead  in  estates  in  common,  184. 

law  of,  as  to  declaration  of  the  homestead,  284. 

wife's  acknowledgment  of  declaration  in,  285. 
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CALIFORNIA—  Co7iti7iHed. 
right  of  insolvent  to  purchase  homestead  in,  SOI,  807. 
statutory  restraint  upon  alienation  in,  618-518. 
homestead  of  surviving  wife  in,  591. 
setting  off  homestead  in,  in  case  of  foreclosure  sale,  678. 

CART, 
meaning  of,  810. 

CERTIORARI 
to  revise  judgment  of  Probate  Court  touching  homestead,  619. 

CHANGE  OF  HOMESTEAD. 
eftect  of,  on  existing  liens,  820-822. 

CHATTEL  EXEMPTION, 
general  incidents  of,  730-751. 

statutes  as  to,  how  construed,  781. 

good  faith  required  of  debtor,  782. 

by  what  law  governed,  733. 

wife's  ante-nuptial  debts,  what  law  governs  as  to,  788. 

does  not  pass  to  receiver,  assignee,  or  administrator,  784 

effect  of  possession  of  other  property,  786. 

execution  not  a  lien  upon,  786. 

lien  of  execution  on,  how  affected  by  subsequent  marriage,  787 

right  of  debtor  to  sell,  788,  789. 

partial  sale,  no  estoppel,  740. 

mortgage  of  exempt  chattels,  741. 

enforcing  lien  of  mortgagee  or  pledgee  upon  exempt  property,  742. 

restraint  upon  husband's  power  to  sell  without  consent  of  wife,  748,  744. 

voluntary  exchange  of  exempt  property  for  property  not  exempt,  745-747. 

exchange  of  exempt  property  after  allotment,  747. 

how  in  case  of  involuntary  conversion,  748-761. 

insurance  money  of  exempt  property,  760,  784. 
of  tools  and  stock  in  trade,  765-771. 

rule  of  the  common  law,  756. 

expensive  machinery,  756. 

printftig-press,  757. 

saw-mills,  757. 

threshing-machine,  757. 

how  when  debtor  has  several  employments,  75% 

how  in  case  of  kindred  employments,  759. 

employment  in  which  the  debtor  is  wholly  or  principally  engaged,  760. 

effect  of  temporary  cessation  from  business,  761. 

business  of  a  contractor,  762. 

business  of  a  dentist,  768. 

whether  lawyer  entitled  to,  768,  764. 

stock  in  trade  of  merchant,  765. 

of  merchant-tailor,  766. 

whether  applies  to  unlawful  trade,  767.  '^ 

fiimiture  of  merchant,  768. 

piano  of  music-teacher,  769. 

horse  of  a  tanner,  770. 

fisherman's  net  and  boat,  771. 
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CHATTEL  EXEMPTION— Cbnrtnuerf. 

applicable  to  particular  employments,  778-778. 

"teamster/'  who  is  a,  within  meaning  of  the  statute,  778. 

person  **  engaged  in  agriculture,"  774,  776. 

physician's  horse  and  buggy,  776,  777. 

horse  of  female  physician,  777. 

owner  of  homestead,  whether  tenimt  for  years, is,  778L 
of  earnings,  salaries,  and  choses  in  action,  780-784. 

"earnings,"  780. 

salaries  of  public  oflScers,  781. 

garnishment  of  wages,  782. 

choses  in  action,  788. 

insurance  money,  784. 
of  particular  chattels,  786-817. 

"necessary  wearing  apparel,"  786. 

ornaments,  786. 

clothing  for  Sunday,  787. 

expensive  apparel,  788. 

unmanufactured  cloth,  789. 

bags,  790. 

arms  and  equipments,  791,  792. 

policy  and  construction  of  statutes  allowing  such,  791, 792. 

"household  furniture,"  794. 

"necessary  household  furniture,"  796. 

necessity  must  be  shown,  796. 

furniture  of  boarding-house  keeper,  797. 

piano-forte,  798. 

ass — "horse,  mule,  or  yoke  of  oxen,"  800. 

"oxen,"  "horses,"  or  "mules"— stallion,  801, 

"  work-horse,"  colt,  stallion,  802. 

calves — "cows"  or  "oxen,"  808. 

two  cows,  one  mortgaged  or  leased,  804. 

"team"  includes  what,  806,  806. 

what  debtor  must  show  as  to  "team,"  806. 

"horse"  includes  saddle,  etc.,  807. 

"wagon"  includes  what,  809. 

"cart,"  810. 

things  ''necessary  for  upholding  life,"  812. 

"necessary  food" — necessary  for  how  long,  818. 

necessary  food  for  stock,  814. 

provisions  for  family  use,  816. 

"necessary  vegetables" —  ungathered  crops,  816. 

manufactured  cloth,  817. 
claiming  and  selecting  debtor's,  820-867. 

in  case  of  levy  of  execution  or  attachment.    See  Exbcutioh. 

in  case  of  gamishm^t  proceedings.    See  G-abnishmxnt. 

actions  to  protect  debtor's.    See  Rkmedibs  Ain>  Pbocedubs. 
of  the  widow  and  orphan's,  896-929. 

husband's  exemption  passes  to  widow  and  children,  896. 

incidents  of  the  widow's  right  of  exemption,  897. 

does  not  pass  to  administrator,  898. 
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CHATTEL  EXEMPTION— Cbn^uarf. 

widow's  right  under  Miasissippi  statute,  89&-9Q2. 

whether  widow  is  absolute  owner,  908^ 

appraisement  and  selection  by  widow,  when  necessazy,  90i. 

statutes  under  which  whole  estate  vests  in  widow,  906» 

duty  of  appraisers  and  administrators,  900. 

husband's  "  wearing  apparel,"  907. 

widow's  paraphernalia,  908. 

widow's  chattel  exemption  in  Pennsylvania  909-920L 

of  widow,  called  homestead,  in  Louisilma,  922-928. 

CHILDBEN.    See  JuDGMXirr ;  Chattel  Exbmftiov. 
independent  rights  of^  touching  homestead,  48. 
conveyance  of  homestead  by  husband  to  wife  and,  478» 
rights  of,  and  heirs  to  homestead,  669-679. 

substantive  rights  of  infant,  669. 

separate  rights  of  widow  and,  670. 

rights  of  surviving  husband  against,  671,  672. 

right  of  adult  heirs  to  partition,  678. 

in  North  Carolina,  right  not  dependent  upon  indigence  of  children,  677. 

but  depends  upon  indebtedness  of  father,  678. 

not  lost  by  failure  of  guardian  ad  litem  to  claim,  679. 
remedies  of  minor  children  to  recover  homestead,  621,  622. 
rights  of,  as  to  exempt  property  in  Pennsylvania,  916. 

rights  of  step-children  in  such  case,  916. 
rights  of,  under  statute  providing  for  allowance  to  widow  and  orphan,  967-962. 

child  in  ventre  sa  mere^  960. 

children  of  different  marriages,  961. 

step-children,  962. 

CHOSES  IN  ACTION, 
whether  may  be  assigned  to  debtor  as  exempt,  78Si. 

CITIZEN, 
interpretation  of  word,  in  exemption  laws,  90. 

CITIES, 
enlarging  boundaries  of^  how  affects  vested  rights.  1& 

COMMON  LAW.    See  Chattel  Exkmptiok. 
Under,  judgment-creditor's  rights,  2,  note  1. 

• 

CONCEALMENT. 

effect  of,  by  debtor  at  execution  sale,  849. 

CONFLICT  OF  LAWS. 
extra-territorial  force  of  exemption  laws,  20-28. 
effect  of  exemption  laws  upon  Federal  process,  24-29. 

CONSTITUTION.    See  Constitutional  Law;  Homestead;  Construction. 

CONSTITUTIONAL  LAW. 
retroactive  exemption  laws  unconstitutional,  10,  11,  291-298. 
effect  of  declaring  such  laws  unconstitutional,  12. 

power  of  Legislature  to  enlarge  or  diminish  homestead  guaranteed  by  Constitution, 
18-17. 
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CONSTITUTIONAL  LAW — Continued. 
power  of  Legislature  to  change  rural  to  town  bomesteacl,  18,  14* 
statutes  increasing  constitutional  homesteads  valid,  16. 
statutes  diminishing  constitutional  homesteads  void,  16. 
effect  of  constitutional  provisions  directory  to  Legislature,  17. 
courts  cannot  convert  constitutional  homestead  into  money,  114. 
courts  will  protect  homestead  guaranteed  by  Constitution  until  Legislature  can 

act,  116. 
statute  restraining  alienation  of  homestead  may  be  retroactive,  298. 

CONSTRUCTION.    See  Exbbcption  Laws  ;  Intkrpbktatioit. 
of  exemption  laws  must  be  liberal,  4,  7,  781. 
strict  in  Minnesota  and  Louisiana,  6,  6. 
must  not  be  literal,  when,  8. 
of  statutes  not  retroactive  unless  intended,  9,  10. 
if  retroactive,  unconstitutional,  10-12. 
where  there  are  several  successive  statutes  of  exemption,  19. 
of  Wisconsin  statute  as  to  removal  fVom  homestead,  282. 

of  statutes  making  homestead  not  exempt  froxii  judgments  in  actions  ex  delicto,  381. 
of  statutes  giving  chattel  exemption  must  be  liberal,  781. 
of  word  "teamster"  in  statute  of  exemption,  778. 
of  the  term  "owner"  of  homestead,  778. 
of  statute  exempting  arms  and  equipments,  791,  792. 
of  statutes  giving  widows  and  orphans  year's  support  must  be  liberal,  038. 

CONTRACTOR. 

business  o^  not  a  trade,  occupation,  or  profession,  762. 

CONVERSION, 
effect  of  involuntary,  of  debtor's  exempt  property,  748-761. 

CONVEYANCE.    See  Alienatiox. 
of  homestead,  how  made,  626-684. 
effect  of  sole  deed  of  wife,  626. 
effect  of  separate  deeds  of  husband  and  wife,  527. 
effect  of  failure  to  waive  homestead  in  express  terms,  628-68L 
form  of  certificate  of  acknowledgment,  632. 
impeachment  of  wife's  acknowledgment,  533,  634- 
quanium  of  proof  required  to  impeach,  634. 

COSTS. 
Judgment  for,  in  actions  for  torts  privileged  against  exemption  laws,  383. 

CO-TENANTS.    See  Tenants  in  Common. 

COURTS, 
cannot  exempt  money  in  lieu  of  homestead,  114. 
but  will  protect  right  until  Legislature  can  act,  115. 

CREDITORS. 

proceedings  by,  to  subject  excess  over  hoYnestead  exemption,  709. 
proceedings  by,  to  enforce  demand  for  unpaid  purchase-money,  349-858. 
effect  upon,  of  taking  dividends  in  insolvency,  711. 

marshaling  assets  between  'different  classes'  of,  where  homestead  right  intervenes^ 
713. 

CREDITOR'S  BILL, 
whether  decree  under,  concludes  right  of  homestead,  726. 
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DAMAGES, 
measure  of^  in  actions  for.  wrongfully  selling  exempt  cliaUels,  891* 

DEBTS.    See  Priyileobd  Dkbts. 

DEBTOR    See  Judicial  Sale. 

DECLARATION.    See  Dsdicatiok;  Remedies  axd  Pbogedubi. 

DEDICATION, 
methods  of  dedication  of  the  homestead,  280. 
by  declaration,  281-286. 

statutory  provisions  as  to  declaration  of  the  homestead,  281. 

declaration  in  the  absence  of  statute,  282. 

occupancy  necessary  as  in  other  cases,  238. 

necessity  of  declaration  in  California,  284. 

homestead  preexisting  before  filing  of  declaration,  284. 

acknowledgment  of  declaration  by  wife  in  California,  28& 

declaration  under  statute  of  Maine,  286. 
by  occupancy,  240-260. 

meaning  and  use  of  the  term  "occupancy,"  240. 

distinguished  f]*om  **  possession,"  and  must  be  actual,  241. 

occupancy  by  widow  and  orphan  children  need  not  be  actual,  242,  248. 

occupancy  must  be  concurrent  with  declaration,  244. 

reason  for  requiring  actual  occupancy,  245. 

must  be  co-existent  with  accrual  of  adverse  right,  246. 

exceptions  where  intention  equivalent  to  actual  occupancy — changing  home- 
stead, 247-249. 

effect  of  disclaimer  of  intention  to  occupy  where  there  is  actual  occupancy,  250. 

doctrine  of  intention  to  occupy  illustrated,  251. 

doctrine  discussed,  252. 

occupancy  must  be  permanent,  258. 

but  need  not  be  continuous,  254. 

must  be  personal,  and  not  by  tenant,  255. 

occupancy  by  tenant  in  common,  256. 

must  be  occupied  as  a  home,  257. 

and  by  the  family,  258-260. 

whether  actual  occupancy  of  both  husband  and  wife  is  necessary,  258,  2591 

conclusion — actual  occupancy  by  head  of  family  sufficient,  260. 
of  homestead  in  Georgia,  620. 

DEFENSES.    See  Reioeddbs  akd  Fboobdvbx. 

DEED.    See  Conteyanob. 

DELIVERY  BOND, 
not  a  contract,  but  a  process,  296. 
giving  of^  does  not  estop  debtor  from  claiming  exemption,  840. 

DEMAND. 
whether  debtor  must  make,  at  judicial  sale,  689-646. 
necessity  of  previous,  before  suing  for  partition  of  homestead,  688. 

DENTIST, 
tools  of,  exempt  as  mechanical  tools,  768. 

DEVISE, 
of  the  homestead  by  husband,  544. 
of  the  homestead  by  wife,  545. 
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DISCOVERTURE.    See  Parthes;  Judgment. 

DISCLAIMER. 

of  intention  to  occupy  homestead,  250. 

DIVESTITURE, 
of  the  homestead  by  contract,  440-534.    See  Waiver  ;  Alienation  ;  Conveyance. 
of  the  homestead  by  act  of  law.    See  Judicial  Sale. 

DIVORCE. 

homestead  not  lost  by,  78-80. 

homestead  given  to  wife  where  divorced  for  drunkenness,  81. 

of  wife,  with  custody  of  children,  82. 

effect  of,  on  widow's  exemption  in  Missouri,  84. 

rights  of  judgment-creditors  in  case  of,  85. 

DOMESTIC  ANIMALS. 

constructions  of  statutes  exempting  from  execution  certain.  «00-807. 
ass  exempt  under  statute  exempting  '*  horse,  mule,  or  yoke  oi^  oxen,"  800. 
mule  exempt  as  a  horse,  800. 
ox  exempt  as  a  yoke  of  oxen,  800. 
stallion,  whether  exempt  in  hands  of  farmer,  800-802. 
calves  embraced  in  the  exemption  of  *'cows  and  oxen,"  808. 
"team*'  embraces  single  horse,  805. 
''horse"  embraces  saddle,  etc.,  807. 

DOWER, 
effect  of  fraudulent  conveyance  upon  the  right  of^  405-407. 
widow's  homestead,  how  affected  by,  555,  556. 
homestead  and,  in  the  same  premises,  555. 

EARNINGS.    See  Wages. 

EJECTMENT, 
orphan  children  may  maintain,  to  recover  homestead,  622. 
lies  to  recover  homestead,  685. 
right  of.  homestead  a  defense  to,  686. 

ELECTION.    See  Remedies  and  Procedure  ;  Chattel  Exemption. 
by  debtor  of  exempt  property  on  execution  sale.    See  Execution. 
right  of,  by  widow  in  case  of  devise  of  homestead,  544. 
right  o^  of  widow  to  take  exempt  chattels  or  provision  in  will,  911. 
right  of,  of  widow- to  take  under  will  or  allowance.    See  Year's  Support. 

EQUITABLE  ESTATE, 
will  support  right  of  .homestead,  170-178. 
scope  of  the  rule,  171,  172. 

EQUITY.    See  Vendor's  Preference. 
remedy  in,  to*  protect  or  recover  homestead,  680,  681. 
grounds  of  equity  jurisdiction,  681. 

ESTATE, 
what,  necessary  to  support  right  of  homestead,  164-189. 
how  answered  upon  principle,  165,  166. 
right  of  homestead  no  defense  against  paramount  title,  167. 

ESTATES  IN  COMMON.    See  Tenants  in  Common. 
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ESTOPPEL.    See  Waiveb;  Vendor's  Pbefibknce. 
by  failing  to  claim  exemption  at  execution  sale,  822-828. 

how  in  case  of  concurrent  and  successive  executions,  825w 

in  case  of  property  attached,  826. 

in  case  of  foreclosure  of  mortgage,  827. 

in  case  of  proceedings  supplemental  to  execution,  828. 
failing  to  claim  exempted  money  of  sheriff  does  not  work,  838L 
whether  giving  of  delivery  bond  constitutes.  840. 
whether  making  of  agreement  by  debtor  as  to  sale  constitutes,  841. 
whether  deception  by  debtor  works,  842. 

EVIDENCE.    See  ABAJimomaaxr ;  Bxmsddes  and  Pbocedurx. 
proof  of  insolvency,  623,  672.  ' 

whether  judgment  lien  can  be  extended  by  proof  aliunde^  729. 
whether  time  of  contracting  debt  may  be  shown  on  appeal  by  prooi  aliunde,  711. 
declarations  of,  of  intent  as  to  leaving  home,  887. 
and  as  to  abandonment  of  homestead,  269-271. 
proof  of  official  character,  888. 
proof  of  value,  890. 

EXCHANGE, 
effect  of  voluntary,  of  exempt  for  non-exempt  property,  745-747- 

BXCHANGE  OF  SECURITIES, 
effect  of,  upon  vendor's  preference,  859-^1. 

EXECUTION.    See  Chattel  Exemption. 
against  land  a  statutory  remedy  merely,  2,  8. 
English  statutes  giving  execution  against  land,  8. 
no  exemption  where  levy  of,  for  partnership  debts,  203. 
sale  of  land  under,  subject  to  right  of  homestead,  625-686. 
claiming  the  homestead  at  such  sale,  689-646. 
right  of  debtor  to  select  homestead  at  such  sale,  648-654 
proceeding  to  allot  homestead  at  such  sale,  666-678. 
a  lien  upon  exempt  chattels,  736. 
claiming  and  selecting  debtor's  chattel  exemption  on  levy  of,  or  attachment^  820-85S> 

exemption  a  personal  privilege,  which  must  be  claimed,  820. 

duty  of  levying  officers,  821. 

estoppel  by  failing  to  claim  at  sale  on,  822. 

application  of  rule  of  estoppel  to  sales  of  exempt  property,  823,  824^ 

how  in  case  of  concurrent  and  successive  executions,  825. 

how  in  qase  of  property  attsiched,  826. 

how  in  case  of  foreclosure  of  mortgage,  827. 

how  in  case  of  proceeding  supplemental  to  execution,  828. 

who  may  claim  the  benefit  of  exemption,  829. 

what  will  excuse  failure  to  claim,  880. 

duty  of  selecting,  881. 

debtor  must  elect  what  goods  to  take,  832. 

when  selection  unnecessarv,  833. 

manner  of  claiming  and  selecting,  834. 

claim  and  selection  may  be  made  by  parol,  836i 

effect  of  statute  requiring  affidavit,  886,  887. 

defect  in  affidavit  and  inventory,  837. 

no  estoppel  for  failing  to  claim  exempted  money  of  sheriff,  888L 
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time  when  selection  must  be  made,  889. 

whether  making  of  delivery  bond  constitutes  estoppel,  640. 

agreement  as  to  sale,  no  estoppel,  841. 

whether  deception  by  debtor  works  estoppel,  842. 

right  of  debtor  to  select,  848-846. 

limitations  upon  the  right,  846. 

property  suited  to  debtor's  condition  in  life,  846. 

right  confined  to  property  within  the  cotmty,  847. 

waiver  of  right  to  select,  848. 

effect  of  debtor's  concealing  or  withholding  property,  849. 

right  of  selection  under  successive  statutes,  850. 

in  Michigan,  officer  must  make  inventory  and  selection,  861. 

levying  on  exempt  property  a  misdemeanor,  862. 

in  New  Jersey,  not  liable  for  levying  merely,  868b 

allotment  by  appraisers,  854. 

second  appraisement,  856. 

debtor  cannot  claim  two  exemptions,  866. 

aliter  in  case  of  perishable  articles,  867. 

goods  set  apart  and  afterwards  confused  with  other  goods,  868. 

effect  of  limitation  as  to  value,  869. 

EXEMPTION  LAWS. 
construction  of,  4-11. 

effect  of  declaring  retroactive  exemption  laws  unconstitutional,  12. 
change  in  form  of,  does  not  impair  vested  rights,  18. 
force  of,  where  extra-territorial,  20-28. 
force  of,  on  judgment  in  Federal  court,  24-29. 
object  of,  protection  of  the  family,  40 
exceptions  to  this  rule,  41. 
date  of  taking  effect  of,  297. 

EXEMPTION.    SeeRxMEDixs  and  Pbocbdurx;  Chattel  Exbmptioit. 
whether  right  of,  out  of  personalty  held  by  tenants  in  common,  192. 
right  of,  out  of  partnership  assets,  194-216. 

of  debtor,  governed  by  statute  in  existence  at  time  of  accrual  of  adverse  rights  788. 
chattel  exemption  a  personal  privilege,  820. 

FACTOR'S  LIEN, 
privilege  of,  over  exempt  property  in  Georgia,  876. 

FAMILT.    See  Dedication. 
protection  of,  principal  object  of  exemption  laws,  40l 
exceptions  to  this  rule,  41. 
what  constitutes,  44-68. 

tests  of,  46-50. 

tests  of  legal  duty  to  support,  46. 

test  of  condition  of  dependence,  46. 

relation  of  master  and  servant  does  not  constitute  a,  47. 

relation  of  employer  and  employee  does  not  constitute  a,  47. 

progeny  of  common  ancestors,  48. 

test  of  common  residence,  49. 

test  of  bona-^ides,  60. 
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single  man  not  the  head  of,  61. 

housekeeper,  children  absent,  62. 

single  man  with  no  dependents,  53. 

widow  without  children  does  not  constitute  a,  54. 

unmarried  man  supporting  mother  and  dependent  brothers  and  sisters  is  the 

"  head  "  of,  55. 
unmarried  man  supporting  widowed  daughter  and  her  children  is  head  o^  o4i,  67. 
unmarried  man  supporting  minor  brothers  and  sisters,  58. 
unmarried  man  supporting  widowed  sister,  59. 
widower  without  children  supporting  his  mother  is  head  of,  60. 
unmarried  man,  his  brother  and  brother's  wife  living  with  him,  61. 
remarriage  of  widow,  62. 
unmarried  woman  with  illegitimate  child,  68. 
married  woman  living  on  her  separate  estate,  64. 
step-son  residing  with  his  step-mother,  not  the  head  of,  65. 
temporary  abandonment  of,  by  head  of,  67. 

married  woman  without  children,  whose  husband  non-resident,  68. 
elTect  of  separation  of,  70-85. 
death  of  husband  and  wife,  71. 
death  of  wife  and  departure  of  children,  72. 
widower  with  niece  and  servants,  72. 
effect  of  withdrawal  of  wife  in  New  Hampshire,  73,  75. 
contrary  rule  in  Texas  as  to  withdrawal  of  wife,  74-77. 
withdrawal  of  wife  and  child  under  limited  divorce,  78. 
withdrawal  and  divorce  of  wife,  husband  having  custody  of  children,  79. 
divorce  procured  by  husband,  80. 
wife  divorced  for  drunkenness,  81. 
wife  divorced,  with  custody  of  children,  82. 
husband  divorced  and  children  emancipated,  83. 

rights  of  judgment-creditors  in  case  of  divorce  and  partition  of  community,  8& 
who  included  in,  under  statute  allowing  widow's  year's  support,  956. 

FEDERAL  COURTS, 
conflict  between,  and  state  courts  as  to  exemptions,  24-29. 
effect  of  state  exemption  laws  upon  Federal  process,  24-29. 

FLORIDA, 
physical  characteristics  of  homestead  in,  106,  107. 

FOOD. 

exemption  of,  forage,  provisions,  etc,  812-817. 

FORECLOSURE.    See  Judicial  Sale;  Remedies  Ain>  Pbocedurx;  Judgment; 

MOBTOAGS. 

FRAUD.    See  Fraudulent  Convetancoe. 
whether  purchase  of  homestead  by  insolvent  is,  805-808. 
marrying  to  defeat  creditors,  808. 
acquisition  of  homestead  by,  309,  310. 
where  debt  is  contracted  through,  whether  privileged,  882. 
effect  of,  upon  exemption  privilege,  404-438. 
fraudulent  preference  of  creditor,  421. 
effect  of,  at  judicial  sale,  422. 
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FRAITD  —  Continued, 
effect  of,  upon  the  chattel  exemption,  425-488. 

assignment  reserving  exempt  property,  486. 

effect  of  fraudulent  concealment  upon  exemption,  487. 
effect  of,  in  signing  a  waiver  of  exemption,  460. 
deception  by  debtor  at  execution  sale,  842. 
evasion  of  exemption  law  by  garnishment  of  wages  in  another  state.    See  Gabnish- 

MXNT. 

FRAUDULENT  CONVEYANCE.    See,  also,  Fraud. 
effect  of,  upon  the  right  of  homestead,  404-422. 
no  bar  to  dower,  405-407. 

doctrine  stated  and  illustrated,  406,  407. 

widow  not  estopped  to  claim  dower  in  case  o£  407. 

same  principles  applicable  to  right  of  homestead,  406. 

reasons  of  the  rule,  409-412. 

application  of  the  principle,  418. 

contrary  views,  414,  415. 

how,  if  judgment  liens  bind  homestead,  414. 

doctrine  of  Supreme  Court  of  Illinois,  411. 

doctrine  of  New  Hampshire  court,  417. 
fraudulent  grantee  acquires  no  rights  against  creditors  and  purchasers,  418. 
fraudulent  conveyance  of  one  homestead  cuts  off  right  to  another,  419. 
procedure  in  setting  aside  fraudulent  conveyance  of  homestead,  420. 
whether  fraudulent  conveyances  of  chattels  cut  off  right  of  exemption,  courts  not 
agreed,  425. 

views  of  Pennsylvania  judges,  426. 

application  of  these  views — liability  of  levying  ofScer,  427,  428. 
•   early  cases  in  Indiana,  429. 

views  of  courts  holding  that  fraudulent  conveyance  does  not  destroy  exemption, 
480-432. 

early  doctrine  in  Illinois  that  fraudulent  transfer  destroys  exemption,  488. 

this  doctrine  overruled,  484. 

the  resulting  doctrine,  485. 

assignment  reserving  exempt  property,  486. 

claim  of  exemption  by  fraudulent  transferees,  488. 

FRAUDULENT  ASSIGNMENT.    SeeFRATJD;  Fbaudulint  Conteyancb. 
FRAUDULENT  CONCEALMENT.    See  Fraud. 


GARNISHMENT, 
by  creditor  in  state  where  debtor  does  not  reside,  21-28. 
of  wages  in  another  state,  20-28,  864-867. 
claiming  and  selecting  debtor's  chattel  exemption  in  case  of,  860-867. 

statutes  of  exemption  apply  to  garnishment  proceedings,  860l 

duty  of  levying  officer  in  such  case,  861. 

whether  debtor  or  garnishee  must  claim,  862-864. 

GARNISHEE.    See  GARKiSHMSirr. 

GEORGIA, 
legislative  exceptions  to  constitutional  Tight  of  homestead,  IS. 
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GEORGIA—  CkmHnued. 
legislative  enactment  in,  giving  homestead  to  single  man,  SI, 
statute  of,  exempting  agricultural  land,  166. 
homestead  in  wife's  separate  estate  in,  228. 
enforcement  of  vendor's  lien  by  statute  in,  858. 
debts  contracted  in  removal  of  incumbrances  on  homestead  in,  870. 
property  not  exempt  from  factor's  liens  in,  876. 
statutory  restraint  upon  alienation  in,  520-624. 
widow's  homestead,  how  affected  by  dower  in,  564. 
rights  of  children  and  heirs  to  homestead  in,  675,  598. 
procedure  in  allotting  homestead  in,  670-674. 

GOOD  FAITH, 
required  of  debtor  in  the  application  of  exemption  laws,  782. 

GUARDIAN  AD  LITEM, 
homestead  of  children  not  lost  by  failure  of;  to  claim,  579l 

HEAD  OP  FAMILY.    See  Family. 

HEIRS.    See  Childbkn. 
substantive  rights  of,  to  homestead,  481,  669-579. 
right  of  adult  to  partition,  578. 

HOMESTEAD  LAWS.    See  Exemptiok  Laws. 
reason  and  policy  of;  1. 
conducive  to  f^edom  and  good  government,  1. 
object  of,  to  provide  a  home  and  to  protect  the  family,  1,  40. 
exceptions  to  this  rule,  41. 

HOME.    See  DsDiCATioy. 

HOMESTEAD.    See  Family;  Ubban  Homestead;  Rubal  Homxstbab. 
right  of,  purely  statutory,  2. 
for  benefit  of  debtor  and  family,  2. 
exempt  by  legislative  acts  or  constitutional  ordinances,  8. 
right  of,  how  far  may  be  abridged  by  subsequent  legislation,  18, 16b 
and  by  enlarging  boundaries  of  cities,  18. 
legislative  exceptions  to  constitutional  right  of,  15. 
where  right  of,  has  not  vested,  17. 
existence  of  family  necessary  to,  40-68. 
substantive  right  of  wife  as  to,  42. 
substantive  rights  of  infant  children  as  to,  48. 
legal  duty  to  support,  test  of  right  to,  46. 
condition  of  dependence  a  test  of  right  to,  46. 
relation  of  master  and  servant  will  not  support  a,  47. 
continuation  of,  dependent  on  continuation  of  family,  70-8& 
political  status  necessary  to  right  of;  90-98.  * 

alien  entitled  to,  when,  90. 

non-resident  entitled  to,  when,  91-97. 

widow  and  children  resident  of  another  state,  92. 

removal  fh>m  the  state,  98. 

right  of  temporary  sojourner  to,  94. 

light  ot  where  debtor  has  absconded,  95-97. 
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right  of  mulatto  to,  98. 
definitions  of,  100-119. 

must  be  place  of  residence,  100,  lOl, 

test  of  use  of,  102. 

effect  of  limitation  as  to  value  of,  108. 

conclusive  test  as  to  what  is  the,  104. 

test  of  use  and  value,  106. 

appurtenant  property  used  in  debtor's  business,  106-106. 

increase  of  value  works  diminution  of  quantity  of^  109. 

limitation  of  quanti^  or  value  an  incident,  not  a  test,  of^  110,  111. 

linutation  as  to  value,  in  Michigan,  a  matter  of  description  of,  112. 

may  be  reduced  in  quantity  to  bring  within  required  amount,  118. 

courts  cannot  exempt  money  in  lieu  of,  114. 

but  courtib  will  protect  right  of,  until  Legislature  can  act,  116. 

improvement  included  in  estimating  value  of,  116. 

addition  of  new  lots  to,  after  value  is  complete,  117. 

increase  of  limit  of  value  of,  after  contraction  of  the  debt,  118. 

materials  for  repairing  the,  also  exempt,  119. 

removal  of  house  to  another  lot  or  parcel  of  land,  119. 

on  water,  119. 

summary  statement  of  the  doctrine  of  courts  as  to  what  is  included  in  the,  120. 
mixed,  rural,  and  urban,  160,  161. 

test  as  to  whether  homestead  is  rural  or  urban,  160,  161. 

extending  town  limit  over  country  homestead,  18,  14,  160. 
estate  In  lands  necessary  to  support  right  of,  164,  226. 
right  of,  in  wife's  separate  estate,  220-226. 
declaration  of  the.    See  Dedication. 
abandonment  of  the.    See  Abandonment. 
debts  which  bind  the.    See  Frivileobd  Debts. 
right  of  debtor  to  insurance  money  o^  760,  761,  784. 
effect  of  frauds  and  fraudulent  conveyances  upon.    See  Frattd;  Fbattditlxmt 

Conveyance. 
divestiture  of  the.    See  Waiver  ;  Alienation  ;  Conveyance. 
of  the  widow  and  orphan's.    See  Widow  and  Orpelajt's  HoHEtiTEAD ;  Children  ; 

Heirs. 
right  to  sell  land  during  or  on  termination  of^  648,  649. 

HORSE, 
of  tanner  not  exempt  as  an  implement  of  trade,  770l 

HOTEL, 
may  constitute  a  homestead,  187. 

HOUSES  BUILT  FOR  RENT, 
not  homestead,  180-188. 

HOUSEKEEPER.    See  Family. 

HOUSEHOLDER.    See  Family. 
person  residing  with  his  step-mother  not  a,  65. 
temporary  removal  of,  66. 

HOUSEHOLD  FURNITURK 
what  articles  pass  under  an  exemption  of^  or  "necessary  household  furniture," 
794-798. 
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HOUSEHOLD  FURNITUKE— Ow^mi^rf. 
a  truDk  is  not»  794. 
or  a  cabinet-box,  794. 
nor  lace  curtains  nor  expensive  clock,  795. 
but  embraces  furniture  of  boarding-house  keeper,  797. 
but  not  a  valuable  piano,  796. 
unless  owned  by  music-teacher,  798. 

HUSBAND  AND  WIFE.    See  Partim  ;  Judqmi»t  ;  Prtvmoed  Dkbts ;  Chil- 
drxk;  Convxyanck;  Wive's  Separate  Estate;  Wife. 
relative  rights  of,  touching  the  homestead,  42. 
cannot  each  have  a  homestead,  226. 

but  may  have  homestead  in  land  jointly  owned  by  them,  226. 
whether  actual  occupancy  of  both  in  homestead  necessary,  268,  269. 
abandonment  of  homestead  by  wife,  by  coercion  of  husband,  276ii 
desertion  of  home  by  husband,  277. 
abandonment  of  homestead  and  desertion,  by  wife,  278. 
liability  of  husband  for  ante-nuptial  debts  of  wife  governed  by  existing  exemption 

laws,  816. 
mortgage  made  to  secure  purchase-money  of  homestead  need  not  be  made  by  both, 

862'-866. 
power  of  husband  to  chaise  homestead  for  improvements,  874. 
alienation  of  homestead  by.  470-478. 

effect  of  subsequejnt  death  of,  after  void  sale  or  mortgage  of  homestead,  488-490. 
right  of  husband,  in  Massachusetts,  to  sell  without  consent  of  wife,  498. 
power  of  husband  to  mortgage  homestead  in  G^oi^a,  628. 
conveyance  of  homestead  must  be  by  both,  626. 
effect  of  separate  deeds  of  both,  527. 
devise  of  the  homestead  by  husband,  544. 
devise  of  the  homestead  by  wife,  646. 

restraint  upon  husband's  power  to  sell  exempt  proper^,  743,  744. 
chattel  exemption  of  husband  passes  to  widow  and  children,  896,  896. 
"wearing  apparel"  of  husband,  whether  goes  to  widow,  907. 
effect  on  widow's  allowance,  of  wife  living  apart  from  husband,  768-964. 
.    effect  when  wife  is  deserted  bv  husband  and  remarried,  966. 
effect  when  wife  has  separate  means  of  support,  967-969. 

ILLINOIS, 
law  o^  as  to  detached  timber  land  being  included  in  homestead,  160. 
rural  homestead  in,  not  limited  to  portion  in  cultivation,  167. 
right  of  insolvent  to  purchase  homestead  in,  807. 
effect  of  exchange  of  securities  upon  vendor's  lien  in,  860. 
views  of  Supreme  Court  of,  as  to  lien  of  judgment  upon  homestead,  896ti 
effect  of  fraudulent  conveyance  of  homestead  in,  416. 
effect  of  fraud  on  chattel  exemption  in,  488-484. 
power  to  mortgage  homestead  in,  469. 

effect  of  failure  to  waive  homestead  in  deed  of  homestead  in,  628. 
widow's  homestead,  how  affected  by  dower  in,  667. 
rights  of  children  and  heirs  to  homestead  in,  674. 
right  to  sell  land  in,  subject  to  homestead,  629. 
sale  of  homestead  for  privileged  debts  in,  661. 
setting  off  homestead  in  case  of  foreclosure  sale  in,  677. 
right  of  homestead,  how  pleaded  in,  703. 
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ILLINOIS  —  Continued, 
procedure  in,  to  enforce  demand  for  unpaid  purchase-money,  710. 
right  in,  to  set  up  homestead  after  foreclosure  of  mortgage  in,  717-720. 
conclusiveness  of  judgments  on  homestead,  how  affects  minor  children  in,  721. 
ejectment  hy  purchaser  at  mortgagee's  sale  in,  728. 
exemption  of  wages  from  garnishment  in,  782. 
limitations  upon  the  right  to  claim  chattel  exemption  in,  846. 
title  necessary  to  maintain  action  for  debtor's  chattel  exemption  in,  872. 
statute  ot,  giving  treble  damages  against  officer  seizing  exempt  property,  888. 
duty  of  appraiser  and  administrator  as  to  widow's  exemption  in,  906. 
apportionment  of  widow's  allowance  among  legatees  in,  072. 
procedure  in  making  widow's  allowance  in,  984. 

INCUMBRANCES. 

debts  contracted  in  removing,  privileged  in  Georgia  against  homestead  law,  870. 

INDIANA. 

homestead  in  wife's  separate  estate  in,  221. 

effect  of  fraud  on  chattel  exemption  in,  429. 

restraint  upon  husband's  power  to  sell  exempt  property  in,  744. 

procedure  in  making  widow's  allowance  in,  982. 

mSURANCB. 
money  of  homestead,  right  of  debtor  to,  750,  751,  784. 
money  of  exempt  property  not  liable  to  garnishment,  750,  784. 

INSOLVENT, 
purchase  of  homestead  by,  805-810. 

INTENTION.    See  Dedicatioit  ;  Abakdonmint. 

INSOLVENCY, 
widow's  right  of  year's  support  does  not  depend  npon,  941. 

INTERPRETATION.    See  Constrttction. 
of  exemption  laws  must  not  be  literal,  when,  8. 
of  exemption  laws  as  to  meaning  of  the  word  "family,"  44. 
legislative  interpretation  of  term  "head  of  family,"  51. 
of  word  "citizen,"  in  homestead  laws,  90. 
of  the  term  "homestead,"  100-105. 
of  the  expression  "town  or  city  lots,"  in  statutes,  129. 
of  the  term  "  occupancy,"  240. 
of  the  term  "  improvement,"  876, 
of  the  term  "  necessaries,"  878. 

of  the  words  "mortgage,"  "release,"  "waive,"  in  Kentucky  statute,  461. 
of  the  term  "  teamster,"  in  statutes  of  exemption,  773,  774. 
of  the  expression  "trade,  occupation,  or  profession,"  762. 
of  the  term  "mechanical  tools,"  768. 
of  the  term  "common  tools,"  768. 
of  the  term  "stock  in  trade,"  765. 

of  the  expression  "person  engaged  in  agriculture,"  774,  776. 
of  the  term  "  owner  "  of  homestead,  778. 
of  the  expression  "necessary  wearing  apparel,"  786. 
of  the  term  "household  furniture,"  794. 
of  the  expression  "necessary  household  furniture,"  796» 
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INTERPRETATION  —  OonHmied. 
of  the  expreision  ''bone,  mule,  or  yoke  of  oxen/'  800. 
of  the  expression  "oxen,  hones,  or  mules,"  801. 
of  the  word  "team,"  806. 
of  the  word  "horse,"  807. 
of  the  word  "wagon,"  809. 
of  the  word  "cart,"  810. 

of  the  expression  "things  necessary  for  upholding  life,"  812. 
meaning  of  the  term  "  further  proceedings,"  in  Ohio  statute,  669. 
of  the  term  "necessary  food,"  818. 
of  the  term  "  necessary  vegetables,"  816. 

INTESTACY, 
widow's  year's  support  does  not  depend  upon,  937.  ' 

IOWA. 

rule  in,  as  to  abridgment  of  homestead  right,  14. 

extra-territorial  force  of  exemption  laws  in,  23. 

doctrine  of  intention  to  occupy  in,  251. 

debts  created  prior  to  chancre  of  homestead  in,  801-803. 

decisions  in,  as  to  change  of  homestead,  how  affects  existing  liens,  821,  822. 

enforcement  of  vendor's  lien  by  statute  in,  852. 

liens  of  judgment  upon  homestead  in,  392. 

waiver  of  prospective  exemption  by  contract  in,  446. 

effect  of  failure  to  expressly  waive  homestead  in  deed  of  homestead  in,  531. 

widow's  homestead,  how  affected  by  dower  in,  566. 

provisions  of  statute  of,  as  to  homestead  of  widow  and  heirs,  592-597. 

right  not  alienable,  595. 

not  even  for  reinvestment,  596. 

abandonment  of  homestead  by  the  survivor,  597. 
sale  of  homestead  for  privileged  debts  in,  663,  664. 
wife,  how  far  a  necessary  party  in,  698. 
right  of  homestead,  how  pleaded  in,  702. 
widow  not  absolute  owner  of  chattel  exemption  in,  903. 

JOINT  TENANCY, 
homestead  an  estate  o^  in  California,  513-517. 

JUDGMENTS.    See  Rbmedixs  and  Progedurb;  Likhts. 
in  action  ex  delicto^  whether  privileged,  380-888. 
statutory  provisions,  380. 
construction  of  these  statutes,  881. 
rule  where  debt  is  contracted  through  fraud,  882. 
judgments  for  costs  in  actions  for  torts,  383. 
lien  of,  upon  the  homestead,  390-402. 
views  of  courts  conflicting,  890. 
as  to  whether  judgment  lien  attaches  to  homestead,  question  one  of  construction 

merely,  391. 
leading  case  in  Iowa,  892. 
views  of  Supreme  Court  of  Kansas,  893. 
contrary  view  in  Nebraska,  394. 
views  of  Supreme  Court  of  Illinois,  895. 
opposing  views  of  Supreme  Court  of  New  York,  896. 
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JXTDGMENTS — OonHnued, 

▼iewi  of  Supreme  Court  of  Arkansas,  897. 

consequence  of  these  opposing  views — priorities  between  crediton  and  alieneei^ 
896,  899. 

judgment  liens  on  homestead,  how  affected  by  banlcruptcy,  40(MQ2, 
conclusiveness  of,  in  Probate  Court,  614. 
conclusiveness  of,  in  actions  affectmg  the  homestead,  716-729. 

general  doctrine  stated,  715. 

foreclosure  of  mortgage  on  homestead,  whether  conclusive,  716-719. 

how  right  of  homestead  may  be  asserted  after  foreclosure,  719. 

rule  not  applicable  to  wife  after  discoverture,  718, 720. 

whether  applicable  to  minor  children,  721. 

judgment  for  partition  among  heirs,  whether  conclusive  upon  widow,  722. 

ejectn^nt  by  purchaser  at  mortgagee's  sale,  728. 

accounting  in  such  case,  724. 

conclusiveness  of  judgment  on  creditor's  bill  to  set  aside  conveyance,  720. 

conclusiveness  of  judgment  in  suit  by  attachment,  727. 

conclusiveness  of  judgment,  how  &r  a  question  of  parties,  728. 
enforcement  of  judgment  liens,  729. 
when  proof  aliunde  is  admissible  to  extend  lien,  729. 

JUDGMENT-CREDITORS.    See  Judicial  Sale. 

JUDGMENT  LIEN, 
whetner  judgment  lien  can  be  extended  by  proof  aliunde,  729. 

JUDICIAL  SALE.  See  Execution. 
protection  of  homestead  at,  625-678. 
sale  of  land  subject  to  right  of  homestead,  625-686. 

appraisement  and  sale  of  undivided  residue,  626-629. 

debtor  and  purchaser  become  tenants  in  common,  680. 

remedy  of  one  such  co-tenant  against  the  other,  681,  682. 

action  of  account  between  such,  682. 

writ  of  entry  by  owner  of  homestead  against  reversioner,  688. 

manner  of  makmg  partition  between  debtor  and  purchaser  of  residue,  684. 

sale  of  reversion  of  homestead.  635. 

forced  sale  of  homestead,  and  payment  of  statutory  value  to  debtor,.  686. 
whether,  and  at  what  time,  debtor  must  claim,  639-646. 

whether  debtor  must  claim,  cases  conflicting,  639. 

whether  the  duty^  of  the  officer  to  take  notice,  639. 

how  under  the  Missouri  statute,  64. 

statutes  under  which  debtor  must  claim,  641. 

claiming  under  statute  of  South  Carolina,  642. 

within  what  time  the  debtor  must  make  claim,  648. 

manner  of  making  claim,  644. 

waiver  of  exemption  at  time  of  levy,  646,  646. 
right  of  debtor  to  select,  648-654. 

general  nature  of  this  right,  648-651. 

when  the  debtor  need  not  select,  652,  653. 

right  of  selection  does  not  displace  existing  liens,  654. 
of  homestead  for  privileged  debts,  656-664. 

foreclosure  of  mortgage  on  homestead,  656-663. 

whether  non-homestead  property  must  be  first  exhausted,  666. 

how  affected  by  rights  of  judgment-creditors,  657,  658. 
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rights  of  other  moiigagoeB,  669. 
rule  in  Wisconsin  changed  by  statute,  660. 
rule  in  Illinois  and  Minnesota,  661. 
rule  in  Alabama  and  Kansas,  662. 
regulated  by  statute  in  Iowa,  668. 

rule  where  debtor  has  also  an  interest  in  partnership  assets,  664. 
matters  of  practice  touching  allotment  of  homestead  at,  666-678. 
allotment  by  appraisers,  666. 
effect  of  appraiser's  report,  666. 
conclusiveness  of  an  appraisement,  667,  668. 
proceedings  after  homestead  set  off*,  669. 
in  allotting  homestead  under  Gheorgia  statute,  670-678. 

appeal  from  judgment  of  the  ordinary,  671. 

proof  of  insolvency,  672. 

what  will  excuse  failure  to  levy,  678. 

postponing  sale,  674. 
loss  of  preference  by  laches  of  creditor,  whether  constitutes  estoppel,  675b 
whether  recognition  of  homestead  by  creditor  constitutes  estoppel,  676. 
setting  off  of  homestead  in  case  of  foreclosure  sale,  677,  678. 

JURISDICTION. 

of  Probate  Courts  in  allotting  homestead  to  widow  and  heirs,  618. 
conclusiveness  of  judgment  of  Probate  Courts  in  such  cases,  614. 

KANSAS. 
urban  homestead  in,  128. 

▼lews  of  Supreme  Court  of,  as  to  homestead  in  estate  in  common,  182. 
exemptions  out  of  partnership  assets  in,  198. 
no  exemption  in,  on  execution  for  partnership  debt,  208. 
views  of  Supreme  Court  of,  as  to  lien  of  judgment  upon  homestead,  393. 
sale  of  homestead  for  privileged  debts  in,  662. 

KENTUCKY, 
conflicting  cases  in,  as  to  property  not  exempt  for  public  debts,  888. 
effect  of  fraud  on  chattel  exemption  in,  485. 
waiver  of  prospective  exemption  by  contract  in,  445. 
effect* of  words  "mortgage,"  "release,"  "  waiver,"  in  statute  of,  in  restraining  sale  of 

homestead,  4G1. 
effect  of  failure  to  expressly  waive  homestead  in  deed  of  homestead  in,  581. 

LABORER'S  PRIVILEGE, 
over  exempt  property  due  for  wages,  379. 

LACHES.    See  Rsmedies  and  Procrbure. 
may  displace  vendor's  privilege  over  homestead,  851. 
effect  of,  on  creditor,  711. 

LANDLORD'S  LIEN, 
property  not  exempt  from,  377. 

LAWYERS. 

books  of,  not  common  tools,  768. 

widow  of,  entitled  to  library  of^  as  exempt,  764. 
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liAW  AND  PACT. 

exemption  a  question  of  fact  for  jury,  885. 
but  not  exclusiyely  bo,  886. 

XEASE. 

of  homestead  by  husband,  471* 

LEASEHOLD  ESTATE. 

will  support  right  of  homestead,  176k 
reasons  of  the  rule,  177,  178. 

liEGAL  DUTY. 

of  head  of  family  to  support  family,  46* 

LEGATEE.    See  Year's  Support. 

LEGISLATURE.    See  Constitutional  Law 

LEVYING  OFFICERS, 
duty  of.    See  Remedies  and  Procedure;  Execution;  Garnishmbnt. 

LEVY.    See  Judicial  Sale;  Execution. 

LIENS.    See  Judgements. 
what  are  privileged,  290-888. 
existing  prior  to  taking  effect  of  exemption  law,  291-296. 
created  prior  to  acquisition  of  the  homestead,  299-816. 
suhsisting  prior  to  time  when  homestead  right  hegins,  817-828^ 
not  divested  hy  subsequent  dedication,  817. 
rule  applies  to  attachment  liens,  818. 
does  not  extend  to  judgment  liens  in  some  states,  819. 
change  of  homestead  docs  not  aifcct  liens,  820. 
conflicting  decisions  in  Iowa,  821. 
recent  views  of  Iowa  Supreme  Court,  822. 
liens  of  mortgages  and  deeds  of  trust,  828-827. 
rule  in  Texas,  824-827. 
mortgage  to  secure  future  advances,  828. 
of  vendor  for  unpaid  purchase-money,  880-868. 
of  mechanics,  furnishers,  landlords,  and  laborers,  872-879. 
of  Judgments  in  actions  ex  delicto,  880-^888. 
of  public  debts,  885-888. 
in  Georgia,  for  necessaries,  superior  to  homestead,  878. 
on  homestead,  not  dissolved  by  bankruptcy,  400,  402. 
widow's  year's  support  overrides  what,  945. 

LIFE  ESTATE, 
will  support  right  of  homestead,  174. 

LIMITATION, 
revival  of  debt  barred  by  limitation  makes  debt  subject  to  exemption,  814. 
effect  of,  as  to  value  of  exempt  chattels,  859. 

loiJging-house. 

may  constitute  a  homestead,  187. 

LOUISIANA, 
construction  ot  exemption  laws  in,  6. 
mortgage  of  homestead  void  in,  467. 

51 
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LOUISIANA—  OoniinuecL 
rule  in,  as  to  right  of  debtor  to  select  homestMd,  649L 
widow's  homestead  in,  922-929. 
nature  of  right  in  general,  922. 
independent  rights  of  children,  928. 
nature  of  widow's  title,  924. 
cumulative  exemptions,  926. 
entitled  to  what  priority,  926^ 
what  widow  may  claim,  927. 
action  by  widow,  evidence,  928. 
how  under  act  of  1866,  929. 

MACHINEBY. 
expensive,  not  exempt  from  execution  under  designation  of  tools,  766,  767. 

MAINE, 
effect  on  widow's  allowance  in,  where  wife  is  deserted  by  husband,  966. 

MANTTPACTURBD  CLOTH, 
exempt,  whether  manufactured  by  the  family  or  not,  817. 

MARRIAGE, 
contracted  to  defeat  creditors,  808,  787. 

MARRIAGE  CONTRACT. 

right  of  year's  support  cannot  be  released  by,  942. 

MARRIED  WOMEN.    See  Pamilt. 

MARSHALING  ASSETS. 
between  different  classes  of  creditors,  where  right  of  homestead  intenones,  718. 

MASTER  AND  SERVANT, 
relation  of,  does  not  constitute  a  family,  47. 

MASTER  IN  CHANCERY. 

duties  of^  in  making  foreclosure  sale  in  Illinois,  677. 

MASSACHUSETTS, 
views  of  Supreme  Court  of,  as  to  exemptions  out  of  partnership  assets,  197. 
no  exemption  in,  on  execution  for  partnership  debt,  205. 
cases  in,  as  to  acquisition  of  new  homestead — consequent  abandonment,  280. 
statutory  restraint  upon  alienation  in,  495-498. 

effect  of  failure  to  expressly  waive  homestead  in  deed  of  homestead  in,  629. 
widow's  homestead,  how  affected  by  dower  in,  669. 
writ  of  entry  for  possession  of  homestead  in,  687. 
widow's  allowance  in,  939,  940. 

widow's  allowance  in,  where  wife  lives  apart  from  husband,  968,  964. 
notice  before  making  widow's  allowance  in,  976. 

MEASURE  OF  DAMAGES.    See  Damaoss. 

MECHANIC'S  LIEN, 
homestead  not  exempt  from,  872-876. 
reason  and  policy  of  exception,  872. 
provisions  of  statutes  excepting,  872,  notes  1,  2. 
contrary  rule  in  Minnesota,  878. 
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MBCHANICrS  UEN-- Continued. 

power  of  hasband  to  charge  homestead  for  hnproyements,  874. 
meaning  of  the  term  "  improvements,"  875. 

MERCHANT.    See  Stock  in  Trade. 

MEROHAN  T-T  AILOR. 

stock  in  trade  of,  when  exempt,  766. 

MICHIGAN. 

limitation  as  to  value  of  homestead  in,  a  matter  of  description,  112. 

description  of  homestead  in,  112-116. 

widows  homestead*  how  affected  by  dower  in,  566. 

right  of  debtor  to  select  homestead  in,  658. 

officer  must  make  inventory  and  selection  of  exempt  property  in,  851. 

MILLS, 
in  general,  not  exempt  from  execution  under  designation  of  tools,  757. 

MINNESOTA. 

construction  of  the  exemption  laws  in,  5,  6. 

law  of,  as  to  homestead,  where  p^rt  is  rented  for  business  purposes,  185. 

mechanic's  lien  on  homestead  in,  878. 

sale  of  bomostoad  for  privileged  debts  in,  661. 

MISDEMEANOa. 
le\'ying  on  exempt  property  a,  852,  858. 

MISTAKE, 
effect  of,  in  signing  waiver  of  exemption,  450. 

MISSOURL 
construction  of  exemption  laws  under  Constitution,  11. 
effect  of  divorce  on  widow's  exemption  in,  84. 
accrual  of  homestead  right  in,  300. 
debts  contracted  pending  change  of  homestead  in,  804. 
widow's  homestead,  how  affected  by  dower  in,  562. 
whether  debtor  must  claim  homestead  in  case  of  judicial  sale  in,  610. 

MISSISSIPPL 

as  to  homestead  in  leasehold  estates,  177. 

rule  in,  as  to  homestead  in  wife's  separate  estate.  222. 

judgment  lien  subsisting  prior  to  right  of  homestead  not  privileged,  319. 

effect  of  fraud  on  chattel  exemption  in,  432. 

widow's  chattel  exemption  in,  899-902. 

act  of  1839,  899. 

Code  of  1857,  900. 

act  of  1860,  901. 

act  of  1865,  902. 
widow's  allowance  in,  938. 

rights  of  children  under  widow's  allowance  in,  957-  050. 
widow's  allowance  in,  where  she  has  separate  means  oi  support,  030. 
notice  before  making  widow's  allowance  in,  976. 
procedure  in  making  widow's  allowance  in,  984. 

^nXED,  RURAL,  AND  URBAN  HOMESTEADS.    See  Homestiad. 

MORTGAGES.    See  Judgment  ;  Alienation  ;  Judicial  Sale. 
mortgages  and  deeds  of  trust,  in  Texas,  divested  by  death  of  mortgiigeor,  324-827. 
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MORTg/gES—  Continued. 
mortgage  of  homestead  in  Louisiana  void,  828. 
not  divested  by  subsequent  exemption  laws,  10,  828. 

to  secure  future  advances,  not  affected  by  subsequent  dedaration  of  homestead,  SSS. 
power  to  mortgage  homestead,  466,  460. 
void,  validated  by  subsequent  abandonment,  487. 
widow's  rights  in  mortgaged  homestead,  588. 
whether  foreclosure  of,  concludes  right  of  homestead,  716-719,  728b 
of  exempt  chattels,  741,  742. 
enforcing  lien  of  pledgee  or  mortgagee,  742. 
priority  of  widow's  allowance  over  lien  ot  946. 
to  secure  purchase>money.    See  Yxmdob's  Pbsfksskgb. 

MULATTO, 
right  of,  to  homestead,  98. 

MUSIC-TEACHER 
piano  of,  exempt,  769. 

NEBRASKA, 
alienation  of  homestead  not  restrained  by  statute  in,  460. 

NECESSARIES, 
liability  of  profit  of  homestead  for,  878. 

NEVADA. 

physical  characteristics  of  the  homestead  in,  106. 

NEW  HAMPSHIRE, 
rule  in,  as  to  withdrawal  of  wife  f^om  family,  78,  75. 
cases  in,  as  to  acquisition  of  new  homestead — whether  abandonment,  281. 
law  of,  as  to  effect  of  fraudulent  conveyance  of  homestead,  417. 
statutory  restraint  upon  alienation  in,  500-607. 
provisions  of  the  statutes  of,  as  to  homestead  of  widow  and  heirs,  582-685. 

widow's  right  to  mortgaged  homestead  in,  588. 

how  under  act  of  1868,  684. 

how  under  amendatory  act  of  1868,  685. 
writ  of  entry  for  possession  of  homestead  in,  687. 
effect  of  involuntary  conversion  of  debtor's  exempt  properfy  in,  749. 
as  to  notice  before  making  widow's  allowance  in,  977. 
procedure  in  making  widow's  allowance  in,  980. 

NEW  yORK. 
opposing  views  of  Supreme  Court  o^  as  to  liens  of  judgment  upon  homestead,  39& 
law  of,  as  to  waiver  of  prospective  exemption  by  contract,  448,  444. 
procedure  in  making  widow's  allowance  in,  984. 

NON-RESIDENT.     See  Family;  Homestead. 
entitled  to  homestead,  when,  91-97. 
widow  of,  whether  entitled  to  year's  support,  966. 

NORTH  CAROLINA, 
effect  of  exemption  law  in,  292. 
effect  of  fraud  on  chattel  exemption  in,  480. 
widow's  homestead,  how  affected  by  dower  in,  568. 
rights  of  children  and  heirs  to  homestead  in,  577,  579. 
procedure  in  making  widow's  allowance  in,  961. 
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NOTICE. 

of  claim  of  homestead  in  case  of  judicial  sale.    See  Judicial  Sale. 
whether  must  be  given  before  applying  for  widow's  year's  support^  976,  977. 

OCCUPANCY.    See  Dedication  ;  Abakdonment. 

OHIO. 

as  to  homestead  in  leasehold  estates,  178. 

no  exemption  in,  on  execution  for  partnership  debt,  206. 

restraint  upon  husband's  power  to  sell  exempt  property  in,  748. 

ORPHAN'S  HOMESTEAD.    See  Widow  and  Orphan's  Homestead. 

ORPHAN'S  CHATTEL  EXEMPTION.    See  Chattel  Exemption. 

ORPHAN'S  YEAR'S  SUPPORT.    See  Yeak's  Support. 

PARAPHERNALIA. 

exemption  of  widow's,  908. 

PARTIES. 

in  suits  concerning  the  homestead,  690-706. 

independent  rights  of  wife,  690. 

wife  may  redeem  from  tax  sale  after  discoverture,  691. 

or  perform  husband's  executory  contract  of  purchase,  692. 

whether  wife  can  sue  alone,  693,  694. 

when  the  wife  is  a  necessary  party,  695-698. 

when  administrator  is  a  necessary  party,  699. 

when  children  are  proper  parties,  700.  ^ 

in  actions  to  protect  debtor's  chattel  exemption.    See  Actions. 
conclusiveness  of  judgment  against  homestead,  how  far  a  question  o^  728. 

PARTNERS.    See  Partnership. 

PARTNERSHIP.    See  Judicial  Sale. 

exemption  out  of  partnership  assets,  194-216. 

such  exemptions  generally  denied,  194. 

difference  between  title  of  partner  and  title  of  co-tenant,  195. 

single  partner  cannot  claim  exemption  out  of  assets  of,  196. 

reasons  for  the  rule,  197-199. 

yiews  of  Massachusetts  Supreme  Court,  197. 

views  of  Kansas  Supreme  Court,  198. 

views  of  Pennsylvania  Supreme  Court,  199. 

reasons  for  the  rule  drawn  from  phraseology  of  Bankrupt  Act,  200,  201. 

applications  of  the  rule,  202-208. 

exemptions  to  bankrupt  out  of,  200-202. 

no  exemption  on  executions  for  partnership  debts,  208-206. 

no  right  of  homestead  in  realty  held  by,  207,  208. 

widow  of  partner  denied  homestead  after  settlement  of  estate  of,  208. 

limitations — exceptions  to  general  rule  that  there  can  be  no  exemption  out  of  part- 
nership assets,  209. 

test  of  ability  to  sever,  209,  210. 

application  of  this  test  to  partnership,  211. 

an  exception  to  rule  where  other  partners  consent,  212. 

exception  where  house  built  by  partner  on  his  own  lot  with  money  of  partner- 
ship, 218. 
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PARTNERSHIP—  OonHnued. 

cases  denying  rule  that  there  can  be  no  exemption  out  of  partnership  aiseti^  214. 
the  reasons  which  support  this  denial,  216. 
conclusions  as  to  the  two  views,  216. 

PARTITION. 

horizontal  partition  of  realty,  138,  184. 

between  owner  of  homestead  and  purchaser  of  excess,  684. 

a  frequent  remedy  for  admeasuring  homestead,  682. 

jurisdiction  of  Probate  Courts  to  decree,  682. 

judgment  for,  among  heirs,  whether  conclusive  upon  widow,  722. 

PENNSYLVANIA, 
effect  of  fraud  upon  chattel  exemption  in,  426-428. 
power  to  waive  by  contract  exemption  right  in,  442. 
debtor  must  claim  chattel  exemption  in  property  attached  by  garnishment  id, 

862-868. 
widow's  chattel  exemption  in,  909-920. 

provision  of  the  statute,  909. 

right  not  dependent  upon  intestacy  or  insolvency,  910. 

not  affected  by  electing  to  tike  under  will,  911. 

conversion  into  money  not  favored,  912. 

widow  absolute  owner,  918. 

what  widows  are  included  in  the  statute,  914. 

rights  of  children,  916. 

how  in  case  of  step-children,  916. 

when  the  right  must  be  asserted,  917. 

appraisement,  918. 

effect  and  conclusiveness  of  the  appraisement,  919. 

remedy  of  widow  against  administrator,  920. 

PERSONAL  PROPERTY.    See  Chattel  Exkmptioit. 
widow  and  orphan's  year's  support  only  out  o£,  970-972. 
may  consist  of  what  species  of;  978. 

PHYSICLAiN. 

exemption  of  horse  and  buggy  o^  776. 

PIANO. 

of  music-teacher  exempt,  769. 
but  not  of  other  persons,  769. 

PLACE  OF  RESIDENCE.    See  Homestead. 

PLEADING.    See  Remedies  and  Peogsdubb. 
the  right  of  homestead,  702-706. 

negative  averments,  704. 

how  far  defect  in  bill  is  cured  by  answer,  705. 

sufficiency  of  averments  in  particular  cases,  706. 
averments  in  action  against  officers  for  seizing  exempt  property,  880,  881. 
declarations  in  replevin,  884 

POLITICAL  STATUS. 
right  of  homestead  to  aliens,  non-residents,  and  absconding  debtors,  90-97. 
mulatto  entitled  to  homestead,  98. 

PRACTICE.    See  Remedies  akd  Procedure. 
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PKIORITIES. 
between  creditors  and  alienees  as  to  homestead,  896,  899. 

PRIVTLBGED  DEBTS. 

what  debts  are  excepted  fit>m  the  operation  of  exemption  laws,  290-888. 
debts  created  prior  to  acquisition  of  homestead,  299-816. 
liens  subsisting  prior  to  time  when  premises  became  impressed  with  homestead 

character,  817-828. 
unpaid  purchase-money,  and  vendor's  lien  therefor,  880-868. 
general  doctrine  as  to  privilege  of  unpaid  purchase-money,  880-884 
what  is  purchase-money,  836-888. 
enforcement  of  vendor's  lien  upon  homestead,  849-858. 
effect  of  exchange  of  securities,  869-861. 

consequences  which  flow  ftx)m  vendor's  preference  over  homestead,  862-868. 
debts  contracted  in  removing  incumbrances,  870. 
liens  arising  in  the  creation,  improvement,  and  preservation  of  property,  872- 

379. 
liens  of  mechanics,  furnishers,  landlords,  and  laborers,  872-379. 
judgments  ixy  actions  ex  delicto,  880-888. 
public  debts,  886-888. 
conveyance  to  secure,  469. 
judicial  sale  of,  for,  656-664. 

PRTNTINGkPRESS. 
whether  exempt  from  execution  as  a  "tool,"  767. 

PBOBA.TE  OOURT.    See  Remedies  and  Pbocbdubb;  Jurispiction. 

PROVISIONS, 
exemption  of,  food,  etc,  81^-817. 

PUBLIC  DEBTS. 
whether  privileged  agunst  the  operation  of  homestead  and  exemption  laws,  386-888. 
maxim  that  general  statutes  do  not  bind  the  sovereign,  886. 
application  of  this  principle  to  exemption  laws,  886. 
proviisions  of  statutes  making  homestead  liable  for,  886. 
demands  against  defaulting  tax-collector,  887. 
conflicting  cases  in  Kentucky,  888. 

PUBLIC  OFFICERS. 

unearned  salaries  of,  exempt,  781. 

PURCHASE-MONEY.    See  Vendor's  Preference. 
enforcing  demand  for.    See  Remedies  asd  Procedure. 

PURCHASER, 
remedy  of,  at  execution  sale,  712. 


RECEIVER, 
whether  reversion  after  termination  of  homestead  right  can  be  sold,  685. 
exempt  property  does  not  pass  to,  784. 

REDEMPTION, 
by  wife  from  tax  sale  of  homestead  after  discoverture,  691. 

REMEDIES  AND  PROCEDURE, 
to  enforce  vendor's  lien  on  homestead,  849-868. 
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REMEDIES  AND  PROCEDURE  —  CkmHnued. 
procedure  in  setting  aside  fraudulent  conveTance  of  bomeBtead,  420. 
to  subject  excess  over  bomestead  conveyed  by  debtor  to  paymeat  of  debt,  479-48L 
in  sucb  case  to  recover  or  defend  bomestead,  482. 
for  allotment  of  bomestead  to  v/idow  and  beirs,  615-622. 

practice  in  Probate  Court,  615. 

wbether  formal  application  is  necessary,  616. 

time  witbin  wbicb  widow  may  assert  claim,  617. 

orpban's  bomestead,  bow  set  apart  in  Probate  Court,  618. 

revision  of  judgment  of  sucb  courts,  619. 

rigbt  of  action  in  Superior  Court,  620. 

remedies  of  minor  cbildren,  621. 

children  may  maintain  ejectment,  622. 

proof  of  insolvency,  628. 

remedy  of  purchaser  of  excess  against  owner  of  bomestead,  681-634. 

remedy  of  owner  of  bomestead  against  purchaser  of  excess,  681-634. 
actions  and  defenses  by  claimants  of  bomestead,  680-687. 

bill  in  equity  to  protect  homestead,  680. 

grounds  of  equity  jurisdiction,  681. 

cloud  upon  title  of  homestead,  bow  removed,  681. 

waste  of  homestead,  how  prevented,  681. 

petition  for  partition  of  bomestead,  682. 

necessity  of  previous  demand,  683. 

power  of  court  of  insolvency  to  set  apart  homestead,  684. 

action  of  ejectment  to  recover  homestead,  685. 

right  of  homestead  a  defense  in  ejectment,  686. 

and  in  suit  by  writ  of  entry,  687. 
parties  in  suits  concemiag  the  homestead.    See  Parttiqb. 
burden  of  proof  in  contests  concerning  the  homesteads,  701. 
right  of  homestead,  bow  pleaded,  702-704. 
negative  averments,  whether  necessary,  704. 
defective  bill  cured  by  answer,  705. 
sufficiency  of  averments  in  various  cases,  706. 
by  creditors  and  purchasers,  709-718. 

by  creditor  to  subject  excess  over  exemption,  709. 

demand  for  unpaid  purchase-money,  how  enforced,  710. 

effect  of  laches  of  creditor,  711. 

remedy  of  purchaser  at  execution  sale,  712. 

marshaling  assets,  718. 

ejectment  by  purchaser  at  mortgagee's  sale,  728. 

principle  of  accounting  in  such  case,  724. 

right  of  ejected  wife  to  rents  and  profits,  725. 

creditor's  bill  to  set  aside  conveyance,  726. 
in  enforcing  lien  of  mortgagee  upon  exempt  property,  742. 
in  claiming  and  selecting  exempt  property  on  execution  or  attachment    See  ExRr 

CUTION. 

in  selecting  exempt  property  attached  by  garnishment.    See  Gabnibhmkmt. 
to  protect  the  debtor's  chattel  exemption,  870^94. 

who  may  sue,  870. 

what  title  neoe^isarv  to  maintain  suit,  870-872. 

whether  bailee  or  agent  can  sue,  870-872. 

wUetluT  assignee  in  bankruptcy  can  sue,  878. 
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REMEDIES  AND  :PB,OCEDTTKE^  Continued. 

whether  receiver  can  sue,  878. 

trespass  proper  form  of  action,  874. 

trespass  does  fiot  lie  for  passive  injuries,  876. 

action  to  recover  the  specific  chattel,  876. 

against  whom  must  be  brought,  877. 

liability  of  sureties  of  levying  officer,  878. 

upon  whom  is  burden  of  proof,  879. 

necessary  averment  of  plaintiff,  880. 

declaration  under  statute  giving  treble  damages,  881-888. 

election  of  remedies,  882. 

verdict  for  single  or  treble  damages,  883. 

declaration  in  replevin,  884. 

exemption  a  question  of  fact,  885. 

but  not  exclusively  so,  886. 

declarations  of  plaintiff,  whether  admissible  as  evidence,  887. 

not  necessary  to  prove  official  character  of  office,  888. 

value  of  property,  when  miSst  be  shown,  889. 

what  constitutes  proof  of  value,  890. 

measure  of  damages  in  action  agtiinst  an  officer,  891. 

right  to  set  off,  892. 

set-off  in  actions  against  creditor  for  seizing  exempt  property,  898,  894. 
of  widow  against  administrator  in  Pennsylvania*  920. 
in  obtaining  widow's  year's  support,  976-992. 

widow's  remedy  summary,  976. 

notice,  in  general,  not  necessary,  976. 

but  in  special  cases,  notice  must  be  given,  977. 

whether  formal  application  is  necessary,  978. 

when  order  of  court  unnecessaiy,  979. 

how  soon  application  must  be  made,  980-984. 

second  allowance,  when  first  allowance  only  for  immediate  relief,  986. 

allowance  may  be  set  aside  by  appraisers,  986. 

setting  aside  appraisement,  987. 

widow  may  elect  to  take  other  property  in  lieu,  987. 

conclusiveness  of  widow's  election,  987. 

revocation  of  allowance,  988. 

rehearing  of  application,  989. 

appeal  from  Probate  Court,  990,  991. 

action  by  widow  against  administrator  for  refusing  allowance,  992. 

RENEWAL, 
of  notes  and  mortgages  does  not  change  privileged  character  of  debts,  811-816. 
effect  of  renewal  of  notes,  exchange  of  securities,  etc.,  upon  vendor's  lien,  859-861. 

REPLEVIN, 
at  common  law  does  not  lie  against  officers,  876. 
but  a  similar  action  given  by  statute  in  Iowa,  876. 
declaration  in,  884. 

RESIDENCE.    See  Hombstsab. 

RES  JUDICATA, 
conclusiveness  of  judgments  in  Probate  Courts,  614. 
conclusiveness  of  judgments  in  actions  affecting  the  homestead,  716-729. 
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REVERSION.    See  Jttdicial  Salx. 

RURAL  HOMESTEAD.    See,  also,  Homsstsad. 
whether  detached  parcels  of  land  indnded  in,  146. 
separate  tracts  used  as  a  part  of  the  same  homestead,  14A. 
tracts  cornering  on  each  other,  147. 
adjoining  lots,  dwelling  on  each,  owned  hy  debtor,  148. 
dwelling  on  adjoining  lot  leased  to  tenant^  148. 
detached  timber  land,  149-168. 
separate  and  distant  tracts,  168. 
detached  meadow  and  pasture  land,  164. 
blacksmith-shop  and  water  privilege  near  dwelling,  166. 
mill-site,  166. 
not  limited  to  portion  in  cultivation,  167. 

SALARIES.    See  ^Vaoss. 

SALOON-KEEPER, 
stock  in  trade  of;  not  exempt,  767. 

SALE.    See  ALiiBNATioir;  Execution. 
protection  of  homestead  at  judicial  sale.    See  Judicial  Salb. 
right  of,  of  exempt  property,  788-740. 
restraints  upon  husband's  power  of,  of  exempt  property,  748,  744. 

SELECTION. 

of  homestead  at  judicial  sale,  648-664. 

by  debtor  of  exempt  property  on  execution  sale.    See  ExiecuriOH'. 

and  appraisement  of  widow's  chattel  exemption,  904-906. 

SEPARATE  TRACTS, 
whether  homestead  may  consist  of,  146  ei  »eq. 

SEPARATE  ESTATE.    See  Wife's  Sepaeate  Estate. 

SEPARATION.    See  Family. 

SET  OFF. 
In  actions  for  recoveiy  of  exempt  property,  debt  may  not  be,  892-894. 

SHERIFF, 
duties  of^  in  allotting  homestead.    See  Judicial  Sale. 
what  will  excuse  failure  to  levy,  678. 
postponhig  sale,  674. 
duty  of,  to  apprise  debtor  of  his  exemption,  821. 

SOUTH  CAROLINA. 
statutes  of;  as  to  whether  debtor  must  claim  homestead  in  case  of  judicial  sale,  6tf  • 

SPECIFIC  PERFORMANCE 
of  husband's  contract  to  convey  homestead,  491. 
rule  of  damages  in  such  case,  491. 
pleading  in  such  case,  491. 

STALLION, 
whether  exempt  from  execution,  801,  802. 

STATUTES.    See  Conbtitutiokal  Law;  OoNSTBUonov;  Alienatioit. 
providing  for  imprisonment  of  debtor's  body,  & 
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history  of,  giving  de'btor^^MMlio  xa;editoT,  8. 

retroactive  effect  of  exemption  laws,  9-12. 

effect  of  codifying  laws,  ISw 

in  pari  materiaf  19. 

provisions  of,  as  to  the  declaration  of  the  homestead,  281. 

date  of  taking  effect  of;  297. 

provisions  of^  as  to  privilege  of  vendor's  lien,  880. 

enforcement  of  vendor's  lien  under  provisions  of;  862,  858. 

provisions  of,  as  to  homestead  not  exempt  from  mechanic's  liens,  872,  notes  1.  2. 

provisions  of,  as  to  homestead  not  exempt  from  judgment  in  actions  ex  cUlteto,  880. 

provisions  of,  declaring  property  not  exempt  for  public  debts,  886. 

provisions  of,  making  restraint  upon  alienation  of  homestead,  465-524 

provisions  of,  as  to  descent  of  homestead  to  widow  and  children,  5i0. 

requiring  debtor  to  claim  homestead  in  case  of  judicial  sale,  641. 

construction  of,  granting  chattel  exemption,  781,  782. 

debtor's  exemption  governed  by,  in  force  at  time  of  accrual  of  adverse  right,  788. 

exempting  tools  and  stock  in  trade,  765-771. 

exempting  earnings,  salaries,  and  choses  in  action,  780-784. 

exempting  particular  chattels,  786-817. 

policy  and  construction  of,  exempting  arms  and  equipments,  791,  792. 

effect  of,  requiring  affidavit  of  debtor  claiming  exemption,  886. 

right  of  selection  of  exempt  property  under  successive,  860. 

declaration  under,  giving  treble  damages  against  officer  seizing  exempt  property, 

881. 
under  which  the  whole  estate,  limited  in  value,  vests  in  widow,  906b 
provisions  of,  as  to  widow  and  oi*phan's  year's  support,  982. 

STEP-CHILDREN, 
rights  of,  as  to  widow's  exemption  in  Pennsylvania,  916. 
rights  of,  touching  widow  and  orphan's  allowance,  962. 

STOCK  m  TRADE, 
construction  of  statute  exempting  tools  and,  765-771. 
meaning  of  term,  765. 
exemption  of;  of  merchant-tailor,  766. 
of  saloon-keeper  not  exempt,  767. 

SURETIES, 
whether  renewal  of^  and  substitution  of,  destroys  character  of  debt,  81& 

TANNER. 

4 

horse  of;  is  not  implement  of  trade,  770. 

TEAM, 
physician's  horse  and  buggy  exempt  as  a,  776. 
but  not  horse  of  female  physcian,  777. 

TEAMSTER, 
who  is,  within  the  meaning  of  the  statutes  of  exemption,  778. 

TEMPORARY  SOJOURNER, 
whether' entitled  to  benefit  of  exemption  laws,  94. 

TENANTS  IN  COMMON.    See  Judicial  Sale. 
whether  right  of  homestead  in  estate  held  by,  180-189. 
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TENANTS  IN  COMMON  — Con«»Merf. 

cases  on  the  subject  conflicting,  180. 

views  of  Mr.  Freeman,  181. 

views  of  Supreme  Court  of  Kansas  in  support  of  the  rule,  182. 

the  contrary  rule  founded  in  convenience  merely,  188. 

views  of  the  Supreme  Court  of  California,  184. 

views  of  the  Supreme  Court  of  Wisconsin,  186. 

rule  in  Vermont,  186. 

rule  in  Iowa,  187. 

result  of  denying  homestead  in  lands  held  by,  188.  , 

whether  alienation  of  an  undivided  interest  destroys  homestead,  189. 
whether  right  of  exemption  out  of  personalty  held  by,  192. 
difference  between  title  of  partner  and  of  co-tenant,  195. 
occupancy  of  homestead  by,  266. 

owner  of  homestead  and  purchaser  of  excess  become,  680. 
nature  of  the  title  of  each,  680. 
remedy  of  the  one  against  the  other,  681-684. 

TENANT.    See  Dedication  ;  Abandonmxmt  ;  Urban  Homestead. 

TENANTRY. 
Unfavorable  to  fi«edom,  L 

TENNESSEE, 
effect  of  failure  to  expressly  waive  homestead  in  deed  of  homestead  in,  580. 
widow's  homestead,  how  affected  by  dower  in,  560. 

TEXAS, 
rule  in,  as  to  withdrawal  of  wife  from  family,  74-77. 
what  constitutes  an  urban  homestead  in,  125-127. 
cases  in,  as  to  acquisition  of  new  homestead,  281. 
right  of  insolvent  to  purchase  homestead  in,  808. 

Judgment  lien  subsisting  prior  to  right  of  homestead  not  privileged  in,  819. 
what  is  purchase-money  in,  845,  846. 
sale  of  homestead  under  a  mortgage  in,  458. 
void  mortgage  validated  by  subsequent  abandonment  in,  487. 
provisions  of  statute  of^  as  to  homestead  of  widow  and  heirs,  699-61L 

guaranteed  by  the  Constitution,  599. 

nature  of  community  property,  600. 

nature  of  separate  property,  601. 

how  under  law  of  1848,  602. 

peculiarities  of  the  statute,  608. 

effect  of  solvency  or  insolvency,  606,  606. 

homestead  in  community  property,  607. 

power  of  disposition  of  surviving  spouse,  608. 

how,  if  husband  survive  wife,  609. 

allowance  in  lieu  of  homestead,  610,  611. 
rule  in,  as  to  right  of  debtor  to  select  homestead,  651. 
conclusiveness  of  foreclosure  of  mortgage  in,  716. 
procedure  in  making  widow's  allowance  in,  978,  988. 

THRESHING-MACHINES, 
not  exempt  from  execution  as  tools,  757. 

TIMBER  LANDS. 

whether  homestead  may  consist  of  detached,  140-152. 
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TOOLS, 
exemption  of,  and  implements  of  husbandry  at  common  law,  766. 
statutes  exempting  tools  and  stock  in  trade,  766-771. 
what  exempt  when  debtor  has  several  employments,  768. 
what  in  case  of  kindred  employments,  769. 

applicable  to  employment  in  which  debtor  is  "wholly  or  principally  engaged,"  76(X 
exemption  df,  in  case  of  a  temporary  cessation  from  business,  761. 
books  and  furniture  of  merchants  exempt  as,  768. 
and  piano  of  music-teacher,  769. 
and  fisherman's  net  and  boat,  771. 
but  not  horse  of  tanner,  770. 

TORTS, 
judgments  founded  in,  whether  priyilei^ed  against  homestead,  380-883. 

TRESPASS. 

usual  action  for  levying  on  exempt  property,  874. 

when  does  not  lie,  876. 

lies  against  what  officers,  877. 

TRUSTEE, 
in  resulting  trust,  cannot  claim  homestead  out  of  trust  property,  338-84L 

TWELVE  TABLES, 
severe  provision  of,  as  to  insolvents,  1. 

UNGATHERED  CROP. 

whether  exempt  as  necessary  vegetables,  816. 

URBAN  HOMESTEAD.    See,  also.  Homestead. 
general  views  as  to  what  constitutes  an,  126-128, 
as  to  whether  lots  must  be  contiguous,  126-128. 
not  restricted  to  lot  according  to  city  plat,  129. 
acquisition  of  adjoining  lots,  129. 
houses  built  to  rent,  180,  IV. 
lot  and  double-house,  one  rented,  131. 
separate  buildings  on  one  lot,  some  occupied  by  tenants,  182. 
houses  on  homestead  lot  built  for  tenants,  138. 
part  of  dwelling  rented  for  business  purposes,  134-136. 
horizontal  partition  of  realty,  133,  134. 
rooms  rented  to  tenants,  137. 
lodging-houses  and  hotels,  187. 

where  part  of  building  used  by  debtor  for  business  purposes,  188. 
where  part  of  business  establishment  is  used  for  dwelliiig  139. 

VALUE. 

effect  of  limitation  as  to.    See  HoBfESTXADS. 
in  case  of  exempt  chattels,  869. 
when  necessary  to  show,  of  chattels,  889. 
how  proved,  890. 

VEHICLES, 
exemption  of  wagons  and  carts,  809,  810. 
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VENDOR'S  PREFERENCE, 
for  unpaid  purchaee*money,  pririleged  fh>m  operation  of  exemption  laws,  38(^-368. 
provisions  of  statutes  in  reference  to,  8dCi. 
reason  of  the  rule,  ddl. 
illustration  in  case  of  resulting  trustee,  381. 
reason  drawn  from  priority  in  time,  882. 
simultaneous  execution  of  deed  of  purchase  and  mortgage  for  purchase-money, 

888. 
rule  stated,  884. 

vendor's  lien  an  incumbrance  merely,  884. 
what  constitutes  purchase-money,  835-848. 

case  of  several  mesne  conveyances,  885. 

effect  of  assignment  of  note  for  purchase-money,  886. 

payment  in  notes  of  third  person  indorsed  by  vendee,  887. 

money  loaned  wherewith  to  make  purchase,  888-841. 

money  advanced  on  personal  security  of  vendee  to  make  purchase,  841. 

advance  made  directly  to  vendor,  842. 

advance  to  pay  preexisting  debt,  842. 

mortgage  given  by  husband  in  such  case,  848. 

advance  to  discharge  preexisting  vendor's  lien,  844-846. 

transaction  disconnected  with  payment  of  purchase-money,  847. 

agreement  to  pay  purchase-money  to  third  person,  348. 
how  enforced,  849-358,  710. 
generally  enforceable  in  equity,  849. 
exception  in  case  of  foreclosure  of  mortgage,  850. 
vendor  may  be  estopped  by  laches,  351. 
statutory  remedies,  852,  358. 
in  case  of  death  of  vendee,  854. 
Tender's  preference  for  unpaid  balance,  855. 
exception  in  case  of  chattels  capable  of  separation,  856,  857. 
mortgage  in  part  for  purchase-money  covering  both  homestead  and  non-homcstesd 
tract,  358. 
effect  of  exchange  of  securities  upon  vendor's  preference,  359-861. 
consequences  which  flow  from  vendor's  preference  over  homestead,  362-868. 
wife  need  not  concur  in  mortgage  to  secure  purchase-money,  862. 
husband's  mortgage  for  purchase-money  and  other  indebtedness,  363. 
wife's  sole  mortgage  for  purchase-money,  364. 
husband  may  renounce  purchase,  or  buy  outstanding  title,  365. 
but  cannot  charge  homestead  with  additional  burdens,  366. 
surety  on  note  for  purchase-money,  367. 
lien  for  purchase-money  on  land  no  lien  on  crop,  868. 

VERDICT.    See  Remedies  aio)  Procedu&b. 

VERMONT, 
law  of,  as  to  detached  timber  land  being  included  in  homestead,  151,  152. 
homestead  in  estates  in  common  in,  18G. 
accrual  of  homestead  right  in,  300. 
statutory  restraint  upon  alienation  in,  r)0&-511. 
widow's  homestead,  how  aflected  by  dower  in,  561. 
provii^ions  of  statute  of,  as  to  homestead  of  widow  and  heirs,  586-590. 
right  not  waived  by  acts  in  pais,  689. 
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VEKBf  ONT—  QmHnued, 

not  affected  by  husband's  sole  deed,  690. 
widow's  allowance  in,  where  she  has  separate  means  of  fopporty  968. 
procedure  in  making  widow's  allowance  in,  979. 

WAGES.    See  GABinsHMSNT. 
of  laborers  privileged  against  exemption  laws,  879. 

WAGON. 

term  embraces  what  vehicles,  809. 

WAIVER, 
power  of^  of  prospective  benefit  of  exemption  law,  440-460. 

scope  of  discussion,  440. 

waiver  by  contract  of  prospective  exemption,  441-448. 

application  to  homestead  exemption,  447,  448. 

waiver  as  to  one  creditor  is  waiver  as  to  all,  449. 

effect  of  fraud  or  mistake  in  signing  waiver,  460. 
of  exemption  at  time  of  levy  of  execution,  646,  646. 
of  right  to  select  exempt  chattels  on  execution  sale,  848. 

WASTE. 

of  homestead,  how  prevented,  681. 

WATER-CRAFT, 
cannot  become  homestead,  119. 

WEARING  APPAREL. 

what  passes  under  an  exemption  o^  786,  790. 

articles  of  jewelry,  ornaments,  786. 

clothing  for  Sunday  wear,  787. 

expensive  apparel,  lace  shawl,  788. 

unmanufactured  cloth,  789. 

bags.  790. 
whether  husband's,  exempt  to  widow,  907. 

WIDOWER.    See  Family. 

WIDOW  AND  ORPHAN'S  HOMESTEAD.  See,  also,  Remedies  and  PaociDtrBE. 
general  incidents  of  the  right,  640-562. 

homestead  exemption  descends  to  widow  and  children,  640. 

widow's  homestead,  whether  created  by  general  words,  541. 

consists  of  homestead  in  fact  of  deceased  husband,  642. 

governed  by  law  in  force  at  husband's  death,  648. 

devise  of  the  homestead  by  the  husband,  544. 

by  the  wife,  545. 

not  subject  to  administration,  546. 

but  yields  to  privileged  debts,  547. 

right  to  sell  land  after  termination  of  homestead.  548. 

or  while  homestead  exists  subject  to  the  same,  649. 

right  contingent  upon  occupancy,  as  in  other  cases,  660. 

power  of  widow  to  sell,  651. 

compensation  for  improvements,  552, 
how  affiected  by  dower,  555-^6. 
rights  of  children  and  heirs,  569-579.    See  Children. 
incidents  of  the  right  under  pai*ticular  statutes,  582-612. 
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WIDOW  AND  ORPHAN'S  HOMESTEAD  —  Continued. 
in  New  Hampshire,  682-686. 
in  Vermont*  686-690. 
in  California,  691. 
in  Iowa,  692-697. 
in  Oeoi^a,  698. 
in  Texas,  699-611. 
in  Wisconsin,  612. 
widow's  homestead  in  Louisiana.    See  Louisiana. 

WIDOW'S  AWARD.    See  Year's  Support. 

WIDOW.    See  Family;  Widow's  Homestead;  Judoment;  Year's  Support. 
effect  of  wife's  divorce  on  exemption  given  to,  84. 
right  of  homestead  when  residing  in  another  state,  92. 
occupancy  required  of,  to  support  homestead  right,  242,  243. 
right  of,  in  mortgaged  homestead,  688. 
chattel  exemption  of  the.    See  Chattel  Exemption. 
paraphernalia  of,  908. 
remedy  of,  to  obtain  year's  support    See  Remedies  and  PROOSDnRS. 

WIDOW  AND  ORPHAN'S  CHATTEL  EXEMPTION.     See  Chattel 

TION. 

WIFE.    See,  also.  Husband  and  Wife. 
substantive  rights  of,  as  to  homestead,  42. 
acknowledgment  of,  to  a  declaration  of  homestead,  286. 
effect  of  subsequent  death  of,  after  void  sale  or  mortgage  of  homestead,  489i 
effect  of  sole  deed  of  homestead  by,  626. 

impeachment  of  acknowledgment  o^  to  deed  of  homestead,  638,  634 
as  a  party.    See  Parties. 
independent  rights  of,  concerning  homestead,  690-692. 

may  redeem  from  tax  sale  after  discoverture,  691. 

or  perform  husband's  executory  contract  of  purchase,  692. 

WIPE'S  SEPARATE  ESTATE, 
whether  right  of  homestead  in,  220-220. 

when  wife  has  legal  title  and  husband  living,  220-224  % 

rule  in  Indiana,  221. 

rule  in  Mississippi,  222. 

rule  in  Geoi^ia,  228. 

how  upon  principle,  224.  «• 

husband  and  wife  cannot  each  have  homestead,  226. 

but  may  have  homestead  in  lands  jointly  owned  by  them,  226. 
right  of  widow  to  year's  support  in  case  of,  967-989. 

WISCONSIN. 

extra-territorial  force  of  exemption  laws  in,  22. 

law  of,  where  part  of  homestead  rented  for  business  purposes,  136. 

law  of,  as  to  detached  timber  land  being  included  in  homestead,  149. 

views  of  Supreme  Court  of,  as  to  homestead  in  estates  in  common,  186. 

no  exemption  in,  on  execution  fur  partnership  debt,  204. 

application  of  rule  as  to  abandonment  of  homestead  to  statute  of,  28^ 

widow's  homestead,  how  affected  by  dower  in,  668. 

law  of,  as  to  homestead  of  widow  and  heirs,  612. 

conflicting  cases  in,  as  to  right  to  sell  land  subject  to  homestead,  C28. 
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WISCONSIN"—  Contifiued. 

sale  of  homestead  for  privileged  debts  in,  660.  * 

effect  of  involuntary  conversion  of  debtor's  exempt  property  in,  761. 

WORDS.    See  Interpretation. 

of  statutes  defining  objects  of  exemption  laws,  40,  41,  44. 
widow's  homestead,  whether  created  by  general,  641. 

WRIT  OF  ENTRY. 

homestead  right  a  defense  to,  687. 

YEAR'S  SUPPORT.  ^ 

nature,  conditions,  and  guantum  of,  982-954. 
statutory  provisions,  932. 
this  allowance  purely  statutory,  938. 

must  not  be  confounded  with  "  widow's  exemption,"  nor  ''distributive share,"  984 
nature  and  object  of  this  allowance,  936, 
statutes  as  to,  must  be  liberally  construed,  986. 
does  not  depend  upon  intestacy,  937. 
when  subject  to  testamentary  disposition,  938. 
widow's  right  of  election,  989,  940. 
does  not  depend  upon  insolvency,  941. 
cannot  be  released  in  marriage  contract,  942. 
effect  of  death  of  widow  before  allotment,  943. 
only  granted  out  of  husband's  property  owned  at  his  death,  944. 
overrides  liens,  945. 
entitled  to  what  priority,  945. 
how  in  case  of  ancillai-y  administration,  946. 
right  and  duty  of  administrator,  947. 

quantum  of  allowance,  whether  discretionary  with  Probate  Court,  948. 
principles  governing  exercise  of  this  discretion,  949,  960. 
when  cannot  exceed  distributive  share,  961. 
caries  illustrating  quantum  of  allowance,  962,  953. 
case  in  which  $85,000  was  allowed,  953. 
conclusiveness  of  award  of  allowance  by  court,  954. 
who  entitled  to  claim,  955-9  )9. 
widow  with  no  children,  955. 
**  family,  "956. 

rights  of  children  independently  of  widow,  957-959. 
child  in  venire  aa  mere,  when  considered  in  ease^  9o0. 
rights  of  children  of  different  marriages,  931. 
step-children,  962. 

wife  living  apart  from  husband  and  having  separate  estate,  968-964. 
wife  deserted  bv  husband  and  remarried,  965. 
widow  of  non-resident,  960. 

what,  if  widow  have  separate  means  of  support,  967-969. 
out  of  what  property  granted,  970-973. 
out  of  personal  property  only,  970. 
consequences  of  this  limitation,  971. 
how  apportioned  among  legatees,  972. 
may  consist  of  what  species  of  peraonaltj',  973. 
remedies  and  proceduie  tu  obtain,    foee  Rkmedies  and  Procedure. 
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